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Przegląd Europejski
Vol. 2018, No. 4

The future of the euro area  
– Poland’s geo-economic perspective

Tomasz Grzegorz Grosse, University of Warsaw 
ORCID ID: 0000-0002-7270-8900

Abstract
The article presents the discussion about the future of the euro area. The starting point of this analysis is an 
outline of the main conclusions drawn from the crisis in this area, which began in 2010. Next, the documents 
regarding future reforms of the Economic and Monetary Union (EMU), submitted by the European institutions 
during 2015-2017, will be analysed. Subsequently, the discussion on these proposals among the member states, 
especially the most influential – France and Germany, is being analysed. The article is aiming at considering the 
preliminary results of these negotiations and the possible reforms of the euro area. The Author is also wonder-
ing whether these reforms can adequately prepare the monetary union for another crisis or even worsening the 
economic situation in Europe. In this context and in relation to the broader geopolitical situation in 2018, the 
question is raised whether Poland should mull over joining the EMU. Finally, the geo-economic consequences of 
entering the EMU or being outside the monetary union will be examined in a situation where the reforms of this 
area are incomplete and the eurozone seems to be not well prepared for a possible next crisis.

Keywords: the Economic and Monetary Union, reforms, geo-economics, Poland 

Przyszłość strefy euro – perspektywa geo-ekonomiczna Polski
Streszczenie 
Artykuł prezentuje analizę dyskusji na temat przyszłości strefy euro. Punktem wyjścia analizy jest zarys 
głównych wniosków wynikających z kryzysu w tej strefie, który rozpoczął się w 2010 r. Następnie zostaną 
przedstawione dokumenty dotyczące przyszłych reform unii gospodarczej i walutowej (UGW), przedłożone 
przez instytucje europejskie w latach 2015–2017. Następnie analizowana jest dyskusja nad tymi propozy-
cjami wśród państw członkowskich, zwłaszcza tych najbardziej wpływowych – Francji i Niemiec. Celem 
artykułu jest rozważenie wstępnych wyników tych negocjacji i możliwych do wprowadzenia reform 
w UGW. Autor zastanawia się również, czy te reformy mogą odpowiednio przygotować unię walutową 
na kolejny kryzys lub pogorszenie koniunktury gospodarczej w Europie. W tym kontekście i w związku 
z szerszą sytuacją geopolityczną w 2018 r. zostanie postawione pytanie, czy Polska powinna przystąpić jak 
najszybciej do UGW. W celu zbadania tej kwestii zostaną przeanalizowane geo-ekonomiczne konsekwencje 
wejścia do UGW lub pozostawania poza nią w sytuacji, gdy reformy tego obszaru są niekompletne, a strefa 
euro wydaje się nie być dobrze przygotowana na ewentualny następny kryzys.

Słowa kluczowe: unia gospodarcza i walutowa, reformy, geo-ekonomia, Polska 
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The aim of the article is to analyse the discussion about the future of the euro area. 
The starting point of this analysis is the main conclusions resulting from the crisis in 
this area, which began in 2010. Next, the principal documents regarding future reforms 
of the Economic and Monetary Union (EMU) will be analysed. These reports were 
presented by the European institutions in 2015–2017. Subsequently, the discussion on 
these proposals among the member states, especially the most influential – France and 
Germany, will be analysed. The discussion has intensified since the election of a new 
president in France (2017) and the new cabinet came through in Germany (2018). The 
article is aiming at considering the preliminary results of the negotiations instigated 
in 2018 and the possible short-term or long-term reforms of the euro area. I am also 
wondering whether these reforms can adequately prepare the monetary union for an-
other crisis or can even worsen the economic situation in Europe. In this context, the 
question is raised whether Poland should join the EMU down the road. Finally, I will 
examine geo-economic consequences of entering or being outside the monetary union 
in a situation where the reforms of this area are incomplete and the eurozone seems to 
be not well prepared for a possible next crisis.

The theoretical basis for my analysis is the geo-economic perspective, a concept 
that closely links geopolitics with economic policy. According to this approach, public 
actions taken in the sphere of economy can serve geopolitical purposes (Luttwak 1990:  
p. 17–23; Blackwill, Harris 2017; Baldwin 1985; Haliżak 2012; Grosse 2014a:  
p. 40–65). This is especially true for currency regimes. In this article, I try to deepen 
theoretical reflection on the relationship between economy and geopolitics in rela-
tion to the monetary system in Europe. I am asking two basic theoretical questions. 
Firstly, whether external geopolitical conditions and objectives should have a pri-
mary impact on the decision to enter an economic and monetary regime (in this case 
EMU)? Secondly, if maybe rather the internal conditions and functionality of a given 
regime should be taken into account, which may have also geopolitical repercussions?  
Obviously, both dimensions should be taken under consideration, although the external 
geopolitical circumstances are of great importance in the Polish public debate, and 
internal ones are usually overlooked or neglected. Therefore, the main hypothesis 
adopted in the study is that the institutional incompleteness of the monetary regime 
may have negative geopolitical consequences, unless the member state is adequately 
prepared to participate in such cooperation. The methods employed in the study are 
as follows. Firstly, examining the programming documents proposing reforms in the 
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EMU, secondly, scrutinising the feasibility of these reforms in the short and long term, 
and thirdly, assessing whether reforms respond to the main challenges arising from the 
recent crisis and can protect EMU against any serious problems in the future.

The euro area has been slowly emerging out of an existential crisis since 2015, 
which threatened its existence or could cause it to partially disintegrate. The first time 
such a risk occurred was in 2012, when the stabilisation of the financial markets was the 
result of a daring declaration by the head of the European Central Bank (ECB) about its 
readiness to use all means of monetary policy necessary in order to defend the EMU. 
The second time this happened was in 2015, when the future of Greece as a member 
of the eurozone came into question. Painful experiences of crises indicated a number  
of weaknesses within this monetary system. 

The first conclusion to be drawn from this crisis is that taking part in this project 
leads to serious economic, social and political consequences, especially when a given 
country’s economy is not ready to join the monetary union. One must first carry out 
structural reforms and increase convergence with the most advanced economies of the 
euro area, before entry into such a union can take place, seeing as macroeconomic 
convergence does not occur automatically once a given country is in the eurozone,  
as was forecast earlier by certain economists (Christodoulakis 2009: p. 86–100). 

Secondly, for countries which are included in assistance programmes coping during 
a time of crisis literally involves shock therapy, the suspension of democratic rules 
and political dependency on lenders in the most basic domestic policies. Monetary 
unions do not have the instruments needed to reduce the social impact of crises in 
countries which are most vulnerable, such as social transfers or anti-unemployment 
measures, which are described by economists as automatic stabilisers. The EMU also 
seems to lack policies which actually promote economic growth and restoration of 
competitiveness. Instead, the anti-crisis policies dictated by the EMU have multiplied 
both social and political costs. According to the International Monetary Fund (IMF), 
policies concerning countries such as Greece have focused too much on fiscal austerity, 
while failing to increase economic competitiveness (Greece… 2017). At the same time, 
they have also been ineffective in terms of limiting debt increases and failed to lead to 
substantial structural reforms within Greece itself. 

Thirdly, the single currency system is asymmetrically beneficial for countries with 
the most competitive economies and with the greatest political influence within the 
monetary union. An example of this is Germany, which even during the time of crisis 
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recorded high export and budgetary surpluses. In this, they clearly increased their 
geopolitical influence over the EU. The monetary union simultaneously aids the ac-
cumulation of all sorts of costs by the weakest countries, especially during times of 
economic downturn. Meanwhile, there is no political discourse about a systematic and 
effective reduction of this asymmetry, even though for decades such solutions, which 
balance inequalities arising out of monetary unions, have been discussed by economists 
(Whyman 2014: p. 399–415). The mechanisms operating within the EMU move the 
impact of such adjustments onto individual countries and have proven generally inef-
fective, both in relation to countries which possess a surplus, as well as current account 
deficits (Grosse 2016a: p. 28–50). 

Fourthly, entering a monetary union is not easy, because it is loaded with a series 
of conditions and at the same time is dependent on negotiations which are, among 
other things, meant to define the exchange rate of the national currency for the euro, 
one which is most beneficial for all parties. Leaving the monetary union, however – 
even if it turns out to be a total catastrophe – is almost impossible. This creates an 
incredible dependency for states which are weaker or which are experiencing economic 
difficulties when compared to other countries in the union, especially those which are 
politically dominant. 

Fifthly, the permanent asymmetry of the monetary union in favour of Germany (and, 
to a lesser extent, of the Netherlands) and at the expense of the other member states, 
as well as the difficulties in the institutional balance of the EMU – make this system 
vulnerable to further crises and internally unstable. German leadership (referred to as 
hegemony) is in this situation unstable or relatively fragile (Strange 2018: p. 125–139). 
Also, the relations between Germany and France (and their allies from Southern Eu-
rope) may be compromised if the economic and political imbalances between Germany 
and other members of the EMU last longer or even increase.

The debate about the necessity to enter the euro area flared up in Poland in 2018. 
Any discussion about the perspective of Poland’s membership of EMU has to take 
into account the above experiences. This is why before such a move can be made, we 
have to ask a few fundamental questions: has the EMU been reformed since the most 
recent crisis and are these sorts of reforms the subject of considerations by political 
decision-makers, and also can they be introduced soon? Can they fill the institutional 
gaps which were revealed during the recent economic crisis? And as a result, will the 
monetary union in Europe become better prepared for another crisis, or at least reversal 
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in the economic trends? According to Jean-Claude Trichet, the former boss of the ECB, 
the level of public and private debt across the globe is worryingly high, which is also 
true of the prices of various assets, which indicates the rising likelihood of speculative 
bubbles. In his opinion, this could foretell of a new economic crash in the near future 
(Trichet 2018). If this is the case, is there a chance that future anti-crisis political strat-
egy will be less focused on austerity measures and more on increasing growth? And 
finally, the key question is whether a system of monetary union has been thoroughly 
balanced, if we are talking about relations between states which are most competitive 
and have the highest export surpluses, and then those which have weaker economies 
and are operating with a chronic current account deficit? If not, this means that the 
monetary union remains a firmly asymmetrical system. This would give some states 
economic benefits and strengthen their geopolitical position, and the rest would pay in 
economic and social terms, while diminishing their role in the international community, 
thereby increasing their political dependency on states which have a dominant position 
within the EMU and the EU. 

Initial proposals for reforms: the European 
Commission (EC), France, Germany

Since the start of the crisis in the eurozone in 2010, European decision-makers have 
tried for some years to tackle ensuing problems. The majority of experts and politicians 
themselves admit that the eurozone was not sufficiently prepared for the crisis, nor 
has it managed to introduce essential reforms which could, even in 2018, protect it ef-
fectively from another large-scale crisis. Clearly, some partial and incomplete reforms 
have been undertaken, such as the introduction of the banking union. Nevertheless, the 
political strategy for emerging from the crisis depended largely on shifting the burden 
of making adjustments onto countries mired in internal turmoil. 

The monetary union and the IMF provided aid in the form of loans for the most 
vulnerable states. The terms these loans involved were meant to tighten budgetary 
discipline within member states and force structural reforms. They were intended 
to reduce public debt, make labour markets more flexible, improve administrative 
efficiency and the conditions for enterprise investments, as well as stabilising the 
financial sectors, especially leveling the balance sheets of banks. In spite of all these 
efforts, the ECB took upon itself a substantial part of the burden involved in halting 
the crisis. And it is mainly thanks to its policy of quantitative easing and the lowering 
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of the exchange rate that we have seen a gradual improvement of the economic situ-
ation as of 2015 (Grosse 2016b: p. 11–56). 

European institutions Reports
In the 2017 report covering the reforms of EMU, the European Commission 

highlighted the basic problems within the eurozone (Document… 2017: p. 12–17).  
This included difficulties in achieving internal convergence, which changed into mac-
roeconomic divergence between individual members of the monetary union during the 
crisis. It drew attention to the low level of public and private investments, which make it 
harder to begin the process of quick rebuilding of economic growth. It covered existing 
risks in financial systems, connected with burdening banks with too many risky loans, 
as well as the rising level of debt within member states. The Commission concluded 
that the EMU is still struggling with the problem of institutional gaps and is managed 
in a way which is ineffective (on the European level). Finally, the EMU suffered from 
a serious deficit of democratic legitimacy, which made managing the zone even harder. 
The diagnosis thus presented by the Commission was in line with the opinions held by 
numerous economists (Stiglitz 2016; Kawalec, Pytlarczyk 2016; Grosse 2016a). 

The Commission’s recommendations covering future reforms within the EMU 
repeated in many ways the proposals put forward earlier, in a report produced by the 
five leading EU presidents (Juncker et al. 2015). Both documents draw attention to the 
need to tighten fiscal discipline in member states so as to reduce the budgetary deficit 
and public debt, in line with requirements set out by the Maastricht Treaty. It was 
deemed necessary to complete the construction of the banking union. This involves 
additional – aside from those delivered by the banks themselves – mechanisms of fi-
nancing a single resolution fund by member states and a special line of credit from the 
European Stability Mechanism (ESM). Another element of the banking union should 
be the European deposit guarantee schemes. Both documents support the idea of creat-
ing a capital markets union, hence a greater integration and control over non-banking 
financial institutions. They also support the creation of a European Monetary Fund 
(EMF), which could replace the ESM (which was established during a time of crisis). 
And yet, they do not mention an increase to the financial scale of this fund, which in 
fact turned out to be sufficient in the case of Portugal, Spain, Ireland and Greece, but 
would definitely not prove to be so in the case of economies such as Italy becoming 
insolvent. 
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The Commission proposed the creation of a new type of securities in the eurozone, 
secured by treasury bonds (sovereign bond-backed securities). They would in theory 
make it easier to facilitate the recovery of balance sheets of banks burdened with risky 
loans. And yet, they are criticised by economists and ratings agencies, as involving 
many threats to financial institutions (Münchau 2018b: p. 9). 

Another tool for rectifying the eurozone, both in relation to the banking sector and 
the member states threatened with insolvency, would be the introduction of common 
eurozone debt. For many countries in Northern Europe this proposal means covering 
the debts in Southern European states, as well as opening the gates to increased public 
debts within the EMU. This would, however, be a form of systemic mechanism for 
eliminating macroeconomic imbalances from the level of the monetary union, espe-
cially if these sorts of common bonds were used to achieve investment aims in the 
weakest member states. 

The Commission assumes that the main mechanism for eliminating these macro-
economic imbalances should be market mechanisms (Document… 2017: p. 24), which 
seems to omit existing EMU experiences. It also seems to indicate that states should 
individually make economic adjustments, encouraged by macroeconomic monitoring 
procedures and the European Semester, conducted by European institutions. Up till 
now, the aforementioned procedures were not effective in reducing these inequalities 
in terms of monetary union, even if these supervisory activities were supported by aid 
funds. The Commission stressed the need to increase macroeconomic conditionality for 
EU funds (including those dedicated to cohesion policy), and therefore conditioning 
their availability based on the ability to carry out the recommendations taken from 
the European Semester. At the same time, in both the documents under analysis there 
are contradictory recommendations covering the reduction of economic inequalities.  
On the one hand, there are recommendations to strengthen structural reforms in mem-
ber states, intended to improve economic competitiveness, such as liberalisation of 
labour markets, limiting access to and level of welfare and pension payments and so on. 
On the other hand, the documents also cover the ideas of minimum welfare standards 
and social benefits in the EU, stabilising taxation and regulating labour markets, which 
in the case of some member states could lead to increased worker protection, levels of 
taxation and welfare payments. In the case of Poland, this type of activity would rather 
damage economic competitiveness and increase debt, rather than lead to reforms which 
make it ready to enter the monetary union. 
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Both documents mention the question of introducing automatic stabilisers, espe-
cially in the case of so-called “asymmetric shocks”. The Commission proposed, among 
others, a unified system of unemployment benefit payments in cases of sudden increases 
in levels of unemployment in given member state. It also proposed a mechanism for 
protecting public investments, so that the EMU can take over responsibility for such 
investments from member states in which the economic climate has worsened. In the 
report drafted by five EU presidents there was mention of the European Fund for Stra-
tegic Investments, which would support weaker member states in rebuilding economic 
growth and competitiveness. On the other hand, the Commission report encourages the 
introduction of a separate budget for the eurozone, which could be a source of financing 
both for structural investments, as well as social security in times of economic hardship. 
In these documents, there is mention of the need to set up a ministry of finance for the 
eurozone, which could both oversee fiscal policies in member states, as well as manag-
ing investment funds, social spending and other forms of financial redistribution within 
the EMU. Finally, both documents cover the question of gradual building of a political 
union with the intention of reducing the democratic deficit. There is talk of strengthen-
ing the Eurogroup (an informal body which brings together ministers from the euro 
area countries), introducing a unified representation of the eurozone among external 
organisations, especially the IMF, as well as strengthening the role of national parlia-
ments and the European Parliament (EP) in managing the EMU. Experiences show that 
instruments such as the European Semester or financial assistance programmes in the 
eurozone markedly weakened the role of national parliaments and national democracies 
in relation to budgetary policies, while work of the EP in managing crises situations 
was merely symbolic (Fasone 2014: p. 164–185). 

France and Germany
Emmanuel Macron, the president of France, came out in support of some of the 

ideas presented above during his speech at Sorbonne University in 2017 (Initiative… 
2017). This has had substantial political impact, seeing as neither the position of the 
Commission nor the presidents of European Union have any decisive influence on the 
future of the eurozone. The decisive role in terms of these reforms is played by member 
states, and especially France and Germany. Macron supported the idea of budgets and 
a minister of finance for the eurozone with the aim of increasing structural investments 
and boosting economic growth. He concluded that the budgets for the eurozone should 
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come mostly from European taxes. At the same time, he backed the idea of more stan-
dardised taxation systems, harmonised regulations of labour markets and social welfare 
payments across the whole of the EU. 

Because of their elections and difficult coalition talks, Germany waited half a year 
to respond to Macron’s speech. In the coalition deal arrived at in 2018, the parties of 
the new German cabinet devoted only five out of 177 pages to the future of the EU (Ein 
neuer Aufbruch… 2018). The document stressed the need to strengthen austerity policy 
within the EMU and follow the fiscal criteria set out by Maastricht. This was seen as 
a continuation of Wolfgang Schäuble’s earlier policies by Olaf Scholz (from the Social 
Democratic Party), considered to be a proponent of budgetary discipline (Karnitschnig 
2018). Nevertheless, the agreement supported the proposal for extracting some invest-
ment capital for the EMU. At the same time, there was no mention in the text about 
a separate budget or a finance minister for the eurozone. The coalition members have 
agreed to setting up the EMF, and even mentioned the possibility of including it into 
European law. These were very general statements, which were later on interpreted 
by government politicians as not leading in any way to limiting the competencies of 
the Bundestag in terms of overseeing all financial transfers from the EMF (Böttcher et 
al. 2018). Some prominent politicians even questioned the need to establish the EMF 
(Rettman 2018a). 

The government coalition supported actions needed to harmonise taxes and social 
standards in the EU. The document makes no mention of a banking union, but German 
politicians signaled that the condition for progress with reforms in this union will be 
the stabilisation of the banking sector, and especially solving the problem of high-risk 
loans (Spahn 2018). The coalition deal made by the new government clearly dampened 
the expectations some had regarding reforms in the eurozone. 

Proposals being discussed in 2018

Reform proposals under consideration
Although officials, politicians and experts from the eurozone are discussing a series 

of reforms, they were being introduced very slowly and in rather limited ways. The most 
important question regarding the permanent mechanism of macroeconomic balancing 
of the eurozone was not even being discussed among politicians in 2018. This might 
include systemic financial transfers from countries with a trade surplus to those who 
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have a deficit in their current accounts. This is an idea which was proposed far back 
by John Maynard Keynes as part of the plan of establishing an International Clearing 
Union (Cesarano 2006; White 2012; Grosse 2017: p. 65-82). Everything suggests that 
policies intended to respond to new crisis in the EMU will involve austerity, and will 
not support economic growth and competitiveness among the weaker countries. There 
was no agreement about reducing the social costs related to the crisis with the aid of Eu-
ropean funds, such as EU social transfers. Although the German finance minister, Olaf 
Scholz, initially offered that an insurance fund could be established for national social 
security systems in the event of a sudden increase in unemployment, it would only be 
ad hoc loans to the state in crisis, not transfers of non-returnable assistance. In addition, 
Scholz’s proposal met with opposition to part of the ruling coalition, including Minister 
of Economy, Peter Altmaier (Greive et al. 2018). Even if Chancellor Merkel ultimately 
supports this proposal, she will probably limit Germany’s financial commitments to 
a maximum. This means that the least competitive and the most indebted states will 
have to struggle alone with social costs arising out of further austerity policies, even if 
they would be spread over time. 

The reforms planned in 2018 included a humble investment line for the eurozone,  
as part of a future multiannual financial perspective for the whole of the EU. The level 
of this funding in terms of initial proposals was set at around EUR 25 billion. This is not 
a sufficient investment mechanism to encourage structural reforms or reduce potential 
outcomes of economic downturns. This was mainly because of German politicians who 
were not keen on a separate EMU budget, nor on any sort of investment provision 
for weaker economies within the monetary union. These sorts of modest investment 
funds, much like stabilising loans within the EMU, were first and foremost meant to 
have a mobilising effect in terms of introducing austerity policy and internal structural 
reforms. 

There were also plans to rebrand the ESM as the EMF, and yet only with a minor in-
crease of powers given to this institution (such as restructuring debts). A heated dispute 
around this structural transformation related mostly to secondary issues, as seen from 
the perspective of the whole system: for example the question of whether the EMF is 
meant to be covered by EU laws and be under the influence of the European Commis-
sion. This also related to whether stabilising loans issued by the EMF are automatically 
supposed to involve compulsory losses for private investors involved in bonds of the 
country which receives support from the Fund (in the way that Greek debt was restruc-
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tured with private creditors in 2012). Germany was demanding this, with opposition 
from the likes of the French and Italians. This could limit the interest investors have 
in bonds issued by the weakest states or those most vulnerable to further crises. It also 
deviated radically from the French idea of common debt in the EMU, something Berlin 
has been opposed to for some time now. A key function of the EMF was to be, in the 
opinion of German politicians, the stabilisation of the monetary union in case of prob-
lems and introducing structural reforms and fiscal consolidation in countries in crisis. 

Another reform proposal related to the completion of the banking union. This was 
especially true of introduction of the European deposit guarantee schemes. Until 2018, 
the Germans have been opposed to this, but later they were basing their agreement 
to this reform on the obligation to first increase banking reserves and eliminate the 
problem of an excessive number of risky loans in the banking sector (Spahn 2018). 
These exceed EUR 750 billion in the same monetary union, and solving this problem 
might take many years. The ECB has toned down its position regarding this prob-
lem, including agreement to consider ways of safeguarding banks in conversations 
with specific institutions, instead of introducing identical rules for the whole sector.  
In addition, the ECB has agreed that banks can introduce appropriate financial reserves 
which neutralise the threatened loans only after a three year interim wait. According 
to specialists, the Bank was putting back the solution of this problem, something 
which was generally inconvenient for the stabilisation of the eurozone (Koranyi 2018).  
It might also strengthen the resolve of German politicians regarding further reforms in 
the banking union. 

Berlin and Paris perspectives
Germany’s conservative attitude towards reforms in the eurozone arises out of the 

weakening of the federal government after the 2017 elections and prolonged coalition 
negotiations. Chancellor Merkel had a much weaker political position than before, 
which was also true of parties which form the government and which have a smaller 
backing among the electorate, made even worse by ever stronger Euro-sceptical views 
of the populace. In addition, the minimalistic attitude to the EMU reforms was receiv-
ing support from the Nordic and Benelux countries which, like Germany, were backing 
the idea of strengthened fiscal austerity policy instead of far-reaching institutional 
changes, especially the creation of new transfer instruments in the monetary union 
(Rettman 2018b). 
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France and her allies from Southern Europe found themselves on the defensive in 
2018 when it came to reforms in the eurozone. Even though they would have expected 
further changes than the ones described above, they were aware of resistance from 
the German side, the Nordic, the Baltic and the Benelux states. This was why they 
abandoned some of their ideas, including the introduction of a separate finance minister 
for the eurozone (Carrel 2018). The proposals which were left on the negotiating table 
seem rather unambitious, but even they were not guaranteed to be introduced any time 
soon (this was especially true of changes to the banking union). 

Quantitative easing ECB – “last line of defence”
In this way, the eurozone did not appear in 2018 to be well prepared for another 

crisis. On the other hand, the “last line of defence” – the policy of quantitative easing 
by the ECB – has already been mightily over-extended during the most recent crisis. 
The bank purchased state and private institution bonds from the eurozone to the tune 
of EUR 2.6 trillion, and the ability to purchase further bonds based on current facilities 
was running out. What is more, one of the rather probable candidates to take over 
ECB’s leadership from Mario Draghi in 2019 was (at the time of writing this paper in 
2018) the president of the German Bundesbank Jens Weidmann, known for his criti-
cism of quantitative easing as delivered by Draghi. Even if Weidemann turns out to 
be too controversial an appointment for some European states in the south, German 
politicians will probably push for such a personal appointment within the ECB, which 
will guarantee the reversal of current policies served up by this Bank in terms of quan-
titative easing and low interest rates (Jones, Chazan 2018: p. 3). This puts the ECB’s 
ability to intervene in the case of another crisis in serious doubt. 

At the same time, economists were predicting a gradual strengthening of the euro 
in the coming months, which could weaken economic growth in the eurozone (Ranas-
inghe, Carvalho 2018). Then again, the victory of euro-sceptic parties in the Italian 
elections of 2018, the likelihood of the formation of an Italian government which 
would be unwilling to consider budgetary cuts and structural reforms, and was even 
considering the introduction of a national currency parallel to the euro – could once 
again destabilise the situation in the eurozone. This was all the more true seeing as – as 
admitted by the European Commission itself – the Italian economy at the start of 2018 
was the one most at risk across the whole of the EU (2018 European Semester… 2018). 
All of this should decrease enthusiasm of Poles to hurry in their application to join the 
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EMU. Indeed, a large part of experts and majority of the population did not want to 
enter the euro area (Kantar TNS 2017). 

Predictions for immediate and long-term 
(strategic) reforms in the eurozone 

Summary of Euro area state of affairs in 2018
Having outlined all these facts, let us summarise the situation in 2018. The euro area 

entered a state of existential crisis in 2010, one which dragged on for seven years in 
the case of some countries. An example is Greece and Italy, which for many years yet 
to come will not make up their losses and will not return to the level of development 
they enjoyed before the crisis. Both during the crisis and once it had calmed down there 
was a failure to introduce sufficient reforms, which would fully secure the area before 
another crisis. According to Wolfgang Münchau, the monetary union didn’t have a suf-
ficiently strong management infrastructure, which means that it remained internally 
vulnerable to further shocks (Münchau 2018a: p. 9). In his opinion Greek and Italian 
debt were less sustainable in 2018 than they were in 2010 when the crisis began, and 
Germany was less willing to support the eurozone at the year-end of 2018 (Münchau 
2018c: p. 9). The prime minister of Portugal was of the same opinion, voiced during his 
speech at the European Parliament in March of 2018, when he claimed the stability of 
the EMU in the coming years was highly risky as a result of structural weaknesses and 
institutional incompleteness (Nielsen 2018). The French finance minister also admit-
ted that the euro area was not ready for another crisis (Reuters 2018). The reforms 
discussed in 2018 were still half-baked and did not guarantee complete security for the 
monetary union. 

What is worse however, the EMU is a lastingly asymmetric regime, which means 
that it accumulates benefits for some and incurs costs for other member states (Mody 
2018: p. 391–397, 424, 434). There are no appropriate institutions which would bal-
ance the macroeconomic disproportions between the wealthier, competitive countries 
and those which are weaker. This already has its geopolitical consequences, the most 
important of which is the rising might of Germany and a weakening of the role of 
southern European states, as well as the ever-stronger inequality of the economic po-
tential between Germany and France. 
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Short-term perspectives
Reforms in the eurozone have their short and long term perspectives. The former 

is defined by the Brexit timelines, elections to the European Parliament and then the 
new team within the European Commission in 2019. Not many politicians were in the 
mood to campaign for far-reaching reforms in 2018, mainly because the economic 
situation in the EMU had improved. At the same time, a few countries which have a lot 
of say in the decisions mentioned here had experienced a worsening of internal political 
climates, which had reduced their potential for compromise. This was especially true 
of Germany, and the profoundly weakened position of chancellor Merkel along with 
her coalition team. These are the reasons why the reforms which could be agreed upon 
by 2019 will probably only encompass the establishment of, a moderate investment 
line for the eurozone in the subsequent EU Multiannual Financial Framework and 
a limited change of the banking union. 

All these actions will not fully reduce the eurozone disfunctionality, especially in terms 
of deficits in investment and pro-growth policies. The ESM will not for now be financially 
ready to support any large member states threatened with insolvency, such as Italy. There 
is no certainty in securing the banking sector and it will probably depend still on the mon-
etary policies of the ECB, as well as support for endangered banks from the budgets of 
member states. In the case of further turbulences within the global financial systems, this 
runs the risk of another rapid rise in public debt within the eurozone, which is currently 
much larger than before the most recent crisis. There was no discussion in 2018 between 
member states about social transfers which could stabilise shocks relating to economic 
downturns or crises (except for Scholz’s proposal regarding short-term loans for these 
purposes). Nor was there any negotiation covering redistribution instruments which mini-
mise macroeconomic imbalances between individual members of the EMU. The existing 
tools for monitoring the macroeconomic situation in individual countries included in the 
European Semester, which shift responsibility for these adjustments to individual states,  
do not solve the problem of structural asymmetry within the monetary union. 

A solution to the reduction of macroeconomic differences could be the introduction 
of common eurozone debt, especially with the intention of diverting resources towards 
investments which increase competitiveness in the weakest states. And yet, German 
politicians were adamantly against this, while experts and economists from Germany 
blamed the ECB for taking steps which actually had the same effect as the introduction 
of common eurozone debt (Sinn 2014). 
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Long-term perspectives
Considering the long-term perspectives of reforms within the EMU (up until 2025, 

as the Commission suggests), we can actually indicate various propositions, intended to 
strengthen the eurozone economically and politically. And yet, we do not know if they 
will be accepted and eventually introduced.

There is a lot of resistance to redistributive instruments, including those which 
stimulate growth in weaker countries. These are also the reasons why there is no desire 
to establish a ministry and minister of finance in the eurozone. We do not know, in this 
case, what such a minister would be responsible for – would this involve redistributive 
transfers within the monetary union, or merely increasing budgetary discipline among 
member states? Certain proposals could even make it harder to increase competitive-
ness for the weaker economies, such as those connected with a drive towards the intro-
duction of harmonised tax rates, minimum social standards and in labour regulation. 
They could also increase public debt. Further controversies are caused by the idea of 
common eurozone debt, while some proposals (such as sovereign bond-backed securi-
ties) seem to increase rather than decrease the risk to financial systems. It will be very 
difficult to introduce a common representation of the eurozone within international 
organisations (e.g. IMF). 

It is even harder to eradicate the democratic deficit within the EMU. For years,  
we have seen an increasing tendency to limit the fiscal competencies of national parlia-
ments without appropriate strengthening of parliamentary representation on the EU 
level within these budgetary powers. The introduction of a separate parliament for the 
monetary union without handing over of solid competencies in terms of budgetary 
policies will not solve the problems covered here. Meanwhile, such a transfer of power 
in terms of supervision of fiscal policy from the national to the European level causes 
great controversy among national politicians. 

Geopolitical perspectives and main decisional dilemmas for Poland
The main argument for proponents of Poland to quickly join the eurozone was in 

2018, most of all, geopolitical (Przyjęcie euro… 2018). This approach surpassed all 
potential risks and economic dilemmas. The geopolitical benefits to the state in relation 
to membership of the EMU depend above all on a closer connection between Poland 
and the West, and especially Western Europe and the core of the European Union.  
This approach was talking about including Poland in the heart of the Union, especially 
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in light of the worrying idea of divisions within the Union along the lines of a “two-
speed Europe”, resulting in ever-stronger bonds between existing members of the euro-
zone, while other members of the EU suffer increased risk of political marginalisation. 
Finally, this was to be a specific sort of protection against the rising geopolitical tension 
between the West and Russia. Such motives for joining the eurozone was a decision 
made by the Baltic states which, still in the time of crisis within the euro area, adopted 
the European currency. It was to bind these countries more tightly, in a geopolitical 
sense, with the West and make it harder for Russia to interfere with the former Soviet 
Union states. 

In relation to this argumentation, we have to keep in mind that the EMU is not a de-
fence arrangement. The basic responsibility for the defence of European states from 
any possible aggression from Russia is down to NATO. Even the Common Security 
and Defence Policy (CSDP) within the EU do not guarantee this sort of protection. The 
European Union has neither the necessary potential nor infrastructure, as well as being 
unable to (in the foreseeable future) replace NATO in terms of helping member states 
honour their mutual allied commitments, similar to those which came out of Article 5 
of the North Atlantic Treaty. 

We must also take into account that we were experiencing some serious geopolitical 
changes around the world in 2018. What we were observing included an increasingly 
assertive stance by Russia in relation to NATO and the West, as well as more and more 
divergent policies between the USA and some EU states, along with intense statements 
from many prominent politicians in Western Europe encouraging an easing of the 
conflict with Russia and lifting of the sanctions imposed as punishment for its actions 
in Ukraine. In some way, this undermined the veracity of allied commitments in many 
Western European states should we experience a worsening of the crisis in relations 
with Russia, both in terms of NATO as well as – even more so – in the EU. This also 
weakened the argument which suggests that entering the monetary union increases the 
chance of protection from the risk of open conflict between any given EU member state 
and Russia. 

Taking into consideration the increasing divergence between, on the one hand, 
France and Germany and – on the other – the USA, the point about becoming closer to 
the West is not all that accurate. The West has entered a period of increasing divisions, 
which could deepen in the coming years. Both the USA and the UK are to move away 
from continental Europe and especially away from leaders championing European inte-
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gration, by which we mean the French-German tandem. These are the very causes why 
Paris and Berlin have exerted pressure concerning progress with the CSDP, understood 
as a search for a strategic autonomy with regards to NATO and the US. It is also worth 
noting that Brexit made this accelerated integration process possible, seeing as the 
UK for many years has resisted this sort of approach to the defence policy in the EU. 
Remaining outside the eurozone will probably help maintain, or even deepen, the close 
relations between Poland and the US/UK. Meanwhile, entering the euro area would 
mean being more closely tied to the centre of European integration, shaped more and 
more by the strategic interests of both Germany and France. 

In this way, I am now approaching the question of a “two-speed Europe” threat 
to further integration. The aforementioned process is slowly increasing as more and 
more reforms are introduced into the eurozone. Nevertheless, it is worth remem-
bering that the most far-reaching changes, which could deepen the phenomenon of 
a “two-speed Europe”, will not be introduced in the coming years. I am thinking of 
a separate budget, parliament or finance minister for the EMU. German policies are, 
by and large, responsible for this, seeing as for a long time they have now been trying 
to resist the process of segmentation within the EU (Grosse 2018: p. 9–24). In spite 
of this, the monetary union takes on geopolitical meaning in terms of integration 
processes, and countries choosing to remain outside the EMU can be increasingly 
marginalised, especially following Brexit. And yet, entering the eurozone does not 
automatically guarantee a stronger political position in Europe, while maybe para-
doxically weakening it somewhat. 

Getting closer to the centre of the EU does not necessarily mean an increase in 
influence when it comes to political decisions being made in the EU or in the euro 
area. There are many countries within this area which, as a result of decrease in 
their economic potential during the crisis, lost their earlier influence in the strategic 
decisions concerning European integration. This includes Italy, which has – for many 
years now – had a radically reduced influence on EU policies, which also includes 
the key decisions regarding the EMU. As commented upon by one of the observers 
of the relations within the monetary union, Italy has for years only been of interest 
to France and Germany when dangerous turbulences within the country threaten the 
stability of the euro (Taylor 2018). It turns out that the basis for geopolitical influence 
of any country in Europe is largely dependent on its economic potential (Grosse 
2014b). This can be seen in the example of Germany, a country which is an economic 
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powerhouse, even though its military might is relatively poor. It does not have any 
nuclear weapons, nor any serious army resources, nor is it a permanent member of the 
UN Security Council. In spite of all that, it continues to play the leading role in cur-
rent integration processes within Europe. Membership of the eurozone can therefore 
increase economic benefits, and at the same time geopolitical influence in the region 
and globally, or else quite the opposite – it can have economic and social impacts 
which are negative, and at the same time cause a depreciation of the geopolitical 
potential of a given country. 

This means that calculating the economic questions of joining the monetary union 
is of primary concern not only in the light of potential economic benefits or costs.  
It also has direct geopolitical consequences. The weaker members of the monetary 
union are not only losing influence on the international scene, they are also more and 
more dependent on aid from stronger members of the union. They are thus becoming 
less and less autonomous with regards to the political centre of the EMU in many – 
economic and non-economic – senses regarding European and global politics. 

Conclusions
Two fundamental questions were considered in the article. Should only the external 

geopolitical conditions, such as the threat posed by Russia or the risk of deepening 
the “two-speed Europe” process, be the basis for entry into the EMU? Or should we 
also take into account the internal circumstances in the EMU, and especially whether 
the institutional incompleteness of the monetary union or the economic unreadiness 
of the accession country will not have negative geopolitical consequences? The main 
conclusion resulting from my analysis is that the decision to enter or remain outside the 
euro area is not only economic, but also geopolitical. Membership in the EMU brings 
about not only economic and social benefits or costs for individual member states, 
but it may also have geopolitical profits or damage. The basic problem of the EMU 
is that it is a lastingly asymmetrical regime, which means that it unevenly distributes 
economic and geopolitical benefits or costs among member states. Another problem is 
that reforms in the euro area will probably not eliminate this asymmetry in the coming 
years, nor will they protect the EMU against a possible next crisis or even worsening of 
the economic situation in Europe.

In order to enter the EMU, Poland should have a healthy economy, one which is far 
more structurally ready for such membership than, say, that of Italy. Otherwise the mon-
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etary union will quickly become a mechanism for economic and political dependency 
between Poland and the more competitive states within Western Europe. Holding back 
on the decision to join the EMU will make it possible to protect Poland from economic 
risks, which could easily turn geopolitical. During the most recent crisis, Poland remained 
a “green isle” of resilience within Europe, and currently – even though it remains outside 
the EMU – is one of the most attractive countries for international investment (2018 
Best Countries… 2018). Therefore, remaining outside the eurozone for now creates more 
opportunities for building a competitive economy, both in the common market, as well as 
external markets. Hence, it is a chance for Poland to advance geopolitically, though noth-
ing can guarantee successful outcomes. This depends on many other factors, including 
government strategy related to Poland’s development and a robust policy for creating an 
innovative and competitive national economy.
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Abstract 
The article is concerned with the recent crisis of representative democracy. It analyses especially the features 
and conditions of the democratic decay in East-Central Europe. The method of the study consists mainly in 
a thorough interpretation of different data from the field of social, political and economic transitions during 
and after the 1990s. Additionally, the article examines the fate of democratic regimes in the interwar period 
and the causes of its weakness. The population’s expectations towards political transformations was a major 
driving factor of politics in both periods of time in East-Central Europe. The article tries to answer the 
question how to deal successfully with the democracy crises in the region. The stabilisation of democratic 
polities would need both a strong social policy on the basis of an economic catch up with the West and 
a careful handling of the fears of “globalization”.

Keywords: democracy crises; political alienation between politicians and electorate; rise of national 
populist parties; decay of democratic regimes in Interwar period; Zeitgeist and population’s expectations as 
driving forces of politics; social and cultural conditions of a stable democracy.

Kruche demokracje pod presją: perspektywa porównawcza roku 1918 i 1989
Streszczenie 
Artykuł dotyczy ostatniego kryzysu demokracji przedstawicielskiej. Analizuje on zwłaszcza cechy i wa-
runki rozpadu demokracji w Europie Środkowo-Wschodniej. Metoda badania polega głównie na dokładnej 
interpretacji różnych danych z zakresu przemian społecznych, politycznych i gospodarczych w latach 90. 
i później. Dodatkowo artykuł analizuje losy reżimów demokratycznych w okresie międzywojennym i przy-
czyny ich słabości. Oczekiwania społeczeństw w odniesieniu do przemian politycznych były głównym 
czynnikiem napędzającym politykę w obydwu badanych okresach w Europie Środkowo-Wschodniej. 
Artykuł próbuje odpowiedzieć na pytanie, jak skutecznie radzić sobie z kryzysem demokracji w regionie: 
stabilizacja demokratycznych wspólnot potrzebowałaby zarówno silnej polityki społecznej opartej na 
procesie nadrabiania zaległości w rozwoju gospodarczym w stosunku do Zachodu, jak i ostrożnego ob-
chodzenia się z obawami przed „globalizacją”.

1  The Paper was prepared for the conference: „1918 – 1938 – 2018: Beginnt ein autoritäres Jahrhun-
dert?“ in Schloss Eckartsau, 4-7.09.2018; Panel 8: Post-Communist Democracies Renegotiated. 
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Słowa kluczowe: kryzysy demokracji, polityczna alienacja między politykami a elektoratem, powstanie 
narodowych partii populistycznych, rozkład reżimów demokratycznych w okresie międzywojennym, 
Zeitgeist i oczekiwania społeczeństw jako siły napędowe polityki, społeczne i kulturowe warunki stabilnej 
demokracji.

Political scientist Samuel Huntington discovered three waves of democratization 
that have determined politics since the early 19th century. His thesis of a wavelike 
political progress was often quoted. However, it was less often mentioned that Hun-
tington has also pointed to a regular backlash that succeeded every democratic wave. 
Concerning the region East-Central Europe democracy was in danger at two times 
already, both after the first wave of democratization during the twenties and thirties of 
the 20th century, and after the third wave in the present times.

The picture of a wavelike progress and its respective backlashes is indeed a coher-
ent description of politics but it does not answer the question about the reason of the 
democratic decay. However, there are several answers possible depending on the dif-
ferent understanding of democracy. My own argumentation is based on modernization 
theories. Democracy regarding them is as a product of manifold societal modernisation 
processes. Its difficulties are rooted in tensions between different tasks of modernisa-
tion. In particular, they stem from drifting apart of population’s expectations, politi-
cian’s pledges and the final results of political change. 

At the beginning, I will demonstrate my assumptions on example of the crisis of 
democratic politics in East-Central Europe after 1989, in particular I will describe 
events and processes in Poland, Czech Republic, Slovakia and Hungary. In a second 
step I am going to compare recent trends with the political development during the 
interwar period. At the end, I will try to draw some conclusions about a possible change 
for the better of the state of democracy in the region. 

The recent crisis of democracy and its general 
conditions in East-Central Europe

In my opinion, a crisis of representative democracy is already on the way since 
about 2005. This assumption is backed by an analysis of party politics in East-Central 
Europe (Segert 2008). 

Soon after their accession to the European Union (EU) in 2004, four East-Central 
European countries began experiencing unexpectedly serious problems. Attila Ágh 
spoke about a post-accession crisis (Ágh 2005). Since then there was a rise of populist 
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politics in Poland and Slovakia and of political instability in Czech Republic. Since 
2010, populist parties were emerging in Czech Republic too. The first was the party 
“Věci veřejné” (Public Affairs), then came “Úsvit” (in 2017 as SPD, Party of direct 
Democracy) and ANO 2011. In 2017, this latter populist-liberal party won. A strong 
sign of the crisis consists in street demonstrations and political violence in Hungary 
in 2006. The next Hungarian elections brought about the absolute majority of seats by 
the national-populist party Fidesz and with JOBBIK an extreme right party into the 
parliament. In Poland, the second time PiS got into power in 2015. 

Are these crises temporary or do they have a more serious quality? In my view, they 
have not come about by chance. Based on my analysis of the development of political 
parties in Eastern Europe, I have generated the thesis that this political instability is 
based on a process of alienation between the political classes and the citizenries of 
these countries, which in turn undermines the functioning of representative democracy. 
This questions our understanding of “consolidation of democracy”: all four countries 
are by the theoretical mainstream regarded as consolidated democracies.2 Is it feasible 
that a consolidated democracy will finally glide into a serious instability? How to solve 
this discrepancy? I would argue that we should discuss more critically the prevailing 
understanding of “democratic consolidation”.

Table 1: Democracy scores by “Nations in transit” (2005-2017)

2005 2006 2008 2010 2012 2014 2015 2016 2017

PL* 2.00 2.14 2.39 2.32 2.14 2.18 2.21 2.32 2.57

CZ* 2.29 2.25 2.14 2.21 2.18 2.25 2.21 2.25 2.25

SK* 2.00 1.96 2.29 2.68 2.50 2.61 2.64 2.61 2.61

H* 1.96 2.00 2.14 2.39 2.86 2.96 3.18 3.29 3.54

Consolidated democracy: 1.00-2.99; Semi-consolidated democracy: 3.00-3.9

*Country abbreviations correspondent the international licence tags

Another transformation index, Bertelsmann Transformation Index (BTI), combines 
economic and political performance and differentiates between highly advanced  

2  See: Freedom House WWW; Bertelsmann WWW; Merkel 2007: p. 423. 
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(all new member states of EU apart from Bulgaria and Romania), advanced or limited 
(the Balkans and, partly, the post-Soviet area). Both indices are of the opinion that ECE 
has made important progress on the way to stable democracies. 

But the question rises whether the enormous social tensions in East-Central Europe 
during the transformation decade do not really influence the political stability? In order 
to get an impression about these tensions I will point only to some of the biggest hard-
ships during the transformations decade: After 1989 economic outcomes especially of 
industry declined dramatically. That slump is named as “transformation recession”. 
(Table 2) In general, the GDP declined by between one fourth and one third. It lasted in 
average until the very end of the decade to achieve the starting level of the amount of 
products in 1989, only in Poland the economic recovery was faster.

Table 2: Transformation recessions in post-socialist Eastern Europe 

Countries3 First year of 
GDP decline

Years of decline 
in absolute term

Years of most 
drastic decline 
in percentage 

(year)

Year of return 
to the GDP per 

head in 1989 

PL 1989 1989-91 11.6 (1990) 1995/96

CZ 1990 1990-92, 1997/98 11.6 (1991) 2000 

SK 1990 1990-93 15.9 (1991) 1999

H 1990 1990-93 11.9 (1991) 1999/2000 

Sources3 of the data: Kornai 2006: p. 213; Melzer 2003: p. 89, Clement et al. 2002, EBRD 2014 
(latter for column 5). 

Social consequences of this radical re-orientation in the economy could be expressed 
first and foremost by a radical inflation (in all East European states with the exceptions 
of East Germany, and Hungary) - there was for several years a strong jump of consumer 
prices. Poland was the strongest case in the region in this respect, inflation started 
earlier and lasted longer. (Table 3)

3 The abbreviations of the country’s names are identically with the international licence tags.
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Table 3: Inflation rate in percent (Increase of consumer prices during one year) 

Countries 1990/1991 1992 1995 2000 2010 2011

PL
251 (1989)
585 (1990)
70.3 (1991)

43 27.8 10.1 2.7 3.9

CZ 52 (1991) 20.8 (1993) 9.6 3.9 1.2 2.1

SK 61,2 (1991) 23.2 (1993) 9.9 12.2 0.7 4.1

H 28,9 (1990)
35,0 (1991)

23.0 28.2 10.0 4.7 3.9

* Data at the rule from the end of the year, 12 months average; Source: EBRD 2014; Eurostat 
2008; WIIW handbook 2010. Cases over 50 percent per year are bold highlighted.

Important part of the hardships in everyday life was the rise of unemployment  
(see table 4). It is not only about figures, it is about a deep break in everyday life: 
In the former economic order workers were in good position because of the shortage 
of working hands. Experiences in handling unemployment had only parts of working 
population in Yugoslavia, Hungary and Poland (the latter two only starting from the late 
eighties). In all other countries unemployment was a completely and unpleasant new 
phenomenon of the transformation period.

Table 4: Unemployment rates in Eastern Europe after 1989 in percent*

1990 1995 2000 2005 2008 2010 2013

PL  6.5 14.9
15.1 
[7.4]

17.6 
[10.3]

7.1 [2.4] 9.6 10.3

CZ  0.7  4.0  8.3 [4.4]  7.5 [4.4] 5.4 [2.2] 7.2 7.3

SK  1.2 13.1
18.0 

[11.3]
15.3 

[11.7]
9.5 [6.6] 13.8 14.5

H  1.4 10.2  6.4 [3.1]  7.3 [3.2] 7.8 [3.6] 11.0 11.2

Data from the end of the year if not indicated; in square brackets: long-term unemployment; 
Sources: EBRD 2014, Eurostat 2008; The World Bank data; WIIW handbook 2010. 
Unemployment over about 15 percent are accentuated by bold grey figures. 
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The data is really impressive, but it allows only an estimation of the level of social 
problems. It should be considered too that there was a strong reduction of the amount of 
working population. The labour force participation rate was reduced at 17 percent in the 
average of the new EU-member states between 1989 and 2003. In Hungary the reduc-
tion was up to one quarter of the former level (Kornai 2006: p. 230). There was a high 
level of exclusion of certain social groups: older generations of employees, women to 
a great extent, industrial workers from big enterprises with out-dated machines, em-
ployees from the former agrarian cooperatives. All groups could be regarded as losers 
of transformation.

A question could be4, why the political troubles started only in 2005/6 if the eco-
nomic hardships of the transition decade – what means in the nineties – were respon-
sible for that? Why the voters did not react during the first, very difficult years to that? 
My answer is the following: not direct influence of the social decline that the losers 
have suffered was responsible for their reaction. It was the combination of social facts 
and a socio-psychological factor that matters. In 1989, within the legitimisation crisis 
of state socialism, there was an overwhelming hope of populations’ majorities that the 
systemic change would bring all of them a much better life. The hope lasts several 
years. Only when after more than ten years and additionally the joining of EU in 2004 
there was no clear amendment for a bigger part of population the hopes were dying. 
The transformation losers had finally realised that the transformation had brought 
about steady results already. Additionally, the rise of a small group of super-rich made 
the social difficulties for many people especially impressive. The last corner stone of 
the democracy crisis was the emergence of political entrepreneurs who exploited the 
situation for its own favour. The populists used the feeling of betrayal and pointed to 
corrupted politicians. 

What are the main signs of the crisis of representative democracy in East Central 
Europe? 

1) In these countries, parties inspire an extremely low level of confidence. 
There is in general relatively little confidence in institutions. Confidence in political 

parties hovers around the extreme regional average of seven percent (i.e., eighty-two 
percent do not trust the parties). (Candidate countries Eurobarometer WWW: p. 5)..  
It is useful to compare this to the situation in the EU-15. In those countries these figures 
were at fifteen percent in 2003, i.e. double those in Eastern Europe.

4  I owed this question to Jerzy Wiatr at a conference in Wrocław in September 2017. 
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2) The population’s willingness to participate is very low. 
This can be measured by the parties’ membership figures and rates of participation 

in elections. As far as the turnout is concerned, the trend points to relatively low rates. 
Poland also stands out here. Its fifty-four percent voter participation in the parliamen-
tary elections in 2007 was only given so much attention because the previous election 
had attracted a mere forty-one percent to the polls. 2011 the turnout was again slightly 
below 50percent, in 2015 slightly above this figure. In Czech Republic the turnout was 
at around 60 percent in the last three elections. In Slovakia it was the same. Only in 
Hungary, the rate still remained between 62 and 68 percent. 

3) All countries have shown increasing trends towards populist politics 
Populist politics is understood basically as a parasitic behaviour on the part of 

politicians in the face of this kind of alienation since it appears to be a proven mean of 
bridging the gap between the political class and the population. The issue that must be 
examined is whether this is a transitional phenomenon or rather a symptom of a more 
profound crisis of representative democracy.

How to interpret the situation that a democracy, after all democratic institutions 
were installed, emerged is gliding into a crisis? The prevailing theories of democracy 
make no provision for a democracy being subsequently deconsolidated. But our theses 
are based on experiences from the Western European past where such retrograde de-
velopments did not occur after World War II. The interwar period is in my opinion not 
comparable: The Weimar Republic was not a consolidated democracy when it fell down. 
Other counter argument could come from Italy were a new party system developed 
after 1992. But even in this case the constitutional order of society remained stable,  
at least until the last elections.

So, are the obvious signs of crisis in East-Central Europe since 2005 a temporary or 
permanent phenomenon? In my view, the alienation I have described between politics 
and society in the democracies of East-Central Europe and the populism smouldering 
there provide a direct route to the answer. How and why did this alienation come about? 

The starting point of the political instability lays already in high expectations to-
wards the process of systemic changeover, which emerged in the crisis of the socialist 
welfare model. In the last years before 1989 there was a competition between East and 
West for the best model of consumer society. As the socialist model failed, the hopes 
aimed on a better life of all citizens shifted towards the counterpart of the competi-
tion, to the capitalist West. The shift to the successful Western model in 1989/90 was 
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then linked to the hope of achieving the same goal of prosperity for all people by new 
means. But the reality was different and the social bottom line of the system changeover 
remains mixed. 

The frustrations are not only caused by eventually too high popular expectations but 
as well by the effect of an attempt to catch up with a “moving target”. In the moment of 
the decay of the “consumption socialism” the prevailing capitalist model itself started 
to change. In the 1980s and parallel to the crisis of state socialism in Eastern Europe it 
has begun a new phase of global capitalism. The old welfare capitalism had likewise 
entered a crisis. Thus, the Eastern European population was striving for a model for 
success that was already on the way out in its place of origin. 

More than this: Eastern Europe was transformed into a laboratory for an especially 
rapid and vigorous implementation of the basic tendency started in the 1980s in the 
West. The original hopes of the Eastern European population that they would be able 
to take over a model promising to link economic efficiency with freedom and social 
equality were thus fundamentally frustrated5.

Why the new democracies crashed one’s 
already in the interwar period?

A crisis could hold a new chance of stabilisation of democracy too. That is the 
optimistic version of the thesis. However, our historical knowledge advises us to be 
more cautious. 1989 was already the second attempt to become a democracy. And it 
failed for the second time. The former experience during the interwar period could be 
described as follows in figure 1 (Segert 2002: p. 36).

After the end of the World War I and the disintegration of three empires (and the 
demise of a fourth one) many new states have emerged in the interspace between Ger-
many and Russia. They had more or less democratic constitutions at the beginning. 

How was the situation in the three East-Central European states in particular:  
Poland get a chance for the overcoming of the long period of partition already before 
the end of the war. The new-born independent Polish state was declared at 7 October 
1918 in Warsaw. In 1921 a Constitution was ratified, what made Poland a parliamentar-
ian republic with a weak President as head of state. Second case is Czechoslovakia: 
Since 1915 the Czech philosopher and politician Tomáš Garrigue Masaryk has worked 
on the founding of a common state of the Czechs and the Slovaks. He tried to get sup-

5  The first part of the paper was in a former version printed already in Segert 2018. 
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port for this aim by the Entente coalition. After the military defeat of Austria-Hungary 
there was the moment to realise his intent. The first democratic Czechoslovakia was 
declared on October 28, 1918. Its constitution followed the constitutional principles 
of the Third French Republic. The third state was Hungary: Politicians of four parties 
founded an independent Hungarian state in autumn 1918 too. Head of the provisory 
government became count Mihály Károlyi. He proclaimed the Republic of Hungary on 
November, 16th. 

Figure 1: Processes of change in East-Central Europe in the interwar period

 PoliticalRegime
Year Democracy

Endangered 
Democracy 

Dictatorship

1920
 

 ČSR
 PL 

  H

1927  ČSR
PL 
 H

1938  ČSR
 PL
 H

Explanation: Assessment of the political change in East-Central Europe during the interwar 
period; the more the country name is placed on the right of the panel the less the respective 
quality of the political regime is given. 

In January next year he became its president. The new state had to ride out soon 
the disintegration of the traditional territories: Transylvania became part of Romania, 
Slovakia (called formerly “Upper Hungary”) was integrated into Czechoslovakia. 
Hungary was not able to avoid its territorial decay due to the fact that the Entente has 
backed and legitimised it. The new state rushed into a deep crisis. Károlyi stepped back 
and a Soviet Republic emerged, followed soon by the Horthy dictatorship. 

In East-Central Europe democratic republics emerged after the war, in South-Eastern 
Europe the predominant type of regime was a constitutional monarchy. The borders were 
tailored by the European big powers, mainly influenced by the geopolitical interests of 
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France. The political systems were originally strongly influenced by a demonstration ef-
fect. The political order of the victors of the war was the role model.6 The constitution 
of the Third French was the paradigm. Some basic points were: a strong position of the 
parliament, political parties as the main political actors, pure proportional representation 
without any election threshold, and the independence of judiciary. 

These young democracies did not remain stable for long as it was indicated already 
in the figure above. At latest, in the second half of the thirties the democracies were 
removed by more or less authoritarian regimes. The democracy in Hungary was very 
early destroyed by a bloody struggle between radical left and right actors. After that, 
the political rights of the population were strongly diminished, there was in fact no 
opposition allowed, and the traditional elites have governed by force. In Poland after 
a coup d’état in May 1926 the political parties were deprived of power. The slogan of 
this politics was “Sanacja”, the healing of the society from political bickering. The aim 
was the establishment of a strong Polish state. Czechoslovakia was for long time the 
only exception. It remained a democratic island within the authoritarian look. However, 
the democratic state was not without authoritarian elements that have enforced after the 
dead of the state founder Masaryk in 1935. 

Why have the democratic and liberal principals proved to be so weak? Which main 
factors caused the authoritarian revival? In 2002 I wrote about it: “Beneath the surface 
of a liberal democracy there was another kind of reality, which was rising in the mo-
ment when the manifold social, economic, and cultural conflicts of these respective 
societies started to intensify themselves.” (Segert 2002: p. 35) 

Among the appearing problematic features were: a high degree of political instabil-
ity, e.g. in Poland 14 governments were built in only 6 years, sharp ethnic-national 
conflicts and the representation of each specific group in a particular party system, and 
a frequent use of violence in politics. 

The ethnic composition of the new emerging states in the interwar period was very 
plural. (see Table 5).

Most important was the mix of peoples in every country mainly because of the 
dominant cultural understanding of the nation. The self-conception of the state was 
that of a pure ethnic-nation state, defined by the ethnic majority, either the Poles or 
the Hungarians or the Czechoslovaks. The self-confidence of national minorities was 
regarded as a threat to the nation-state. The crux was the liability of the new-born state 

6  Compare: Segert 2002, chapter 2.2. 
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structures. The Polish president Narutowicz was murdered by a right nationalist in 1920 
because he was backed by the different ethnic minorities. In Czechoslovakia the big 
German minority was not in favour of a political separation from Germany and Austria 
and declined the new state. This resistance was crushed down by force. Until 1926 no 
German politician took part in Czechoslovak governments. In the 1930s started a new 
German-nationalistic movement that was exploited by Hitler for the demolition of the 
Czechoslovak state in 1938-1939. In Hungary the main ethnic conflict was between 
Hungarians and the minority of Jews. 

Table 5: Ethnic differentiation of the population ECE (in percent)

PL ČSR H

Share of ethnic 
majority

68.9 64.3* 92.1

Share of the biggest 
ethnic minority

13.9 (Ukrainians) 22.3 (Germans) 5.5 (Germans)

*Share of Czechs and Slovaks together (as „Czecho-Slovaks“); Source: Segert 2002: p. 41

In order to explain the change from democracy to dictatorship in the interwar 
period more in detail two points should be added. Firstly, the different level of mod-
ernisation of the respective societies. Democratisation and societal modernisation are 
interconnected processes. The higher level of stability of the democratic institutions 
in the case of the Czechoslovak state could be explained by the fact that the respective 
society was more industrialised and more modern in cultural terms as the other two 
societies in East-Central Europe. To bring one example for that: in Czechoslovakia 
the political parties were of a more developed type. A kind of modern class party 
prevailed there, whereas in Hungary the predominant party was a traditional clien-
telistic network lead by notabilities. These clientelistic networks have changed often 
its names but were governing unaltered over many years the country (Segert 1994: 
p. 16–17). Secondly, the national politics were heavily influenced by an on-going 
change of the international regime. Whereas the international order straight after the 
end of WWI has been coined by France and its democratic constitution, later on, the 
right authoritarian regimes in Europe became more and more influential. First, the 
Italian Fascism has influenced the neighbouring countries like Hungary and Austria, 
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subsequent the German authoritarian regime get hegemonic in nearly all parts of 
East-Central and South-Eastern Europe. The Zeitgeist has clearly changed. A strong 
state lead by a powerful personality had placed the former role model of a liberal 
democracy. 

What could be done for a sustainable state 
of democracy in the region?

Summing up, I try to draw some conclusions from the comparison of two periods of 
problematic democratisation in East-Central Europe. 

Firstly, I have to write about the Zeitgeist: East-Central Europe represents a periph-
eral region in relation to the economic more developed West and North of Europe. The 
inner dynamic of politics in the region is clearly determined by the impulses coming 
from the centre. The predominant influence could be named as the “Zeitgeist”. Straight 
after 1918 and 1989 the liberal democracy was the role model all over Europe. There-
fore, the democratic forces in the peripheral East-Central Europe were strongly fortified. 
Later on, in the very centre there was a change of the “Zeitgeist”. Now, a nationalistic 
interpretation of the state, and a powerful leader became the predominant understand-
ing of a successful politics. Strictly viewed, although the specific role models in the 
interwar period and in the present differ from each other in detail, there is a common 
tendency away off a liberal democracy. 

The second argument: the field of politics is delimited by both the aims of hege-
monic politicians and expectations of population’s majorities. At the end of WWI, 
prevailing patterns of politics in the region were coined by ethnic-national move-
ments. However, the profile of leading politicians in the respective countries have 
differed. Personalities matter especially in the case of tension between social and 
cultural currents. The thesis will be explained here at the comparison between the 
Polish and the Czechoslovak state founders Piłsudski and Masaryk (Segert 1994:  
p. 19 et seqq., here p. 20, 22): „Masaryk was a philosopher. […] His understanding 
of democracy was determined by the 19th century credo of an unavoidable progress 
of mankind. Correspondently, societies were on the track towards a kind of deci-
sion making based on rational arguments. […] For Masaryk democracy was an order 
that has emanated from steady discussions.” In difference to that the central political 
value of Piłsudski „was a strong state. Its strength resulted from centralisation and 
consistency, and this way it can secure both the viability of the nation and the care 
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for the poorest citizens”. In order to achieve these aims, Piłsudski has striven for 
a lower level of political conflicts by cutbacks of the rights of political parties and by 
manipulating the elections7. 

The substance of politics stems greatly from the intensions and expectations of the 
majority of populations and its interactions with the intentions of the politicians. After 
1918, in the founding situation of new states, nationalistic sentiments swept over East-
Central Europe. The ideas of 1989 in difference emerged from the crisis of the state 
socialist order. Precondition was a political contestation between Western capitalism 
and Eastern socialism for the best way of life that has won by the West. The hegemonic 
idea in 1989 was the conviction that the realisation of democracy means both political 
freedom and social prosperity. The initial hardships were perceived as bearable; there 
was the hope that the next elected government could solve the problem. However, after 
a certain period of time, this hope faded away. Frustration about the democracy was 
propagated within the region. Populist parties started to rise. 

And, the third assumption: The comparison proves that the interplay of social in-
terests and cultural interpretations could challenge democratic institutions to a high 
degree. In the interwar period cultural conflicts were in the foreground. Nevertheless, 
social policies matters too. A condition of the democratic stability of Czechoslovakia 
was a successful land reform. In the present, social frustrations matter the most. How-
ever, the mobilisation of cultural fears plays a role too. The stabilisation of democratic 
politics would need in both a strong social policy on the basis of an economic catch up 
with the West and of a careful handling of the fears of “globalisation”. 

And, at the end, again the Zeitgeist: The transformation of the capitalist order 
towards neoliberalism was pushed by a certain understanding of state politics and its 
interconnection with the market. To overcome the crisis of representative democracy 
in East-Central Europe a new change of the mighty “Zeitgeist” is needed. It should 
be a change in direction of more solidarity within and between societies. Rivalry 
between individuals should be complemented by supporting each other; the competi-
tion between states should be limited, first of all, in the framework of the European 
Union. Democracy as a political order could be stabilised only if it is complemented 
by a society and a culture that rank high social equality and equal chances for indi-
vidual development.

7  A similar comparison would be possibly fruitful for the present if one takes into account such 
diverge personalities like Havel and Klaus or Wałęsa and Kaczyński.
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Abstract
This article considers the fundamental part of the Swiss constitution relating to the legal position of parlia-
ment and its powers. The regulatory provisions give the Federal Assembly significant predominance over 
other bodies of authority. The clearest example is the provision of the federal constitution that gives parlia-
ment oversight over the government, federal administration and federal courts. This provision, particularly 
given that the constitution makes no direct reference to the principle of separation of powers, may appear 
to indicate that state authority is unified in just one organ – contravening the model of democracy in which 
the principle of separation of powers is a fundamental element. It is shown here that it is unreasonable to 
read the constitutional provisions in a purely literal manner, and that they should be interpreted in the light 
of the functions that the provisions in question are intended to fulfil, particularly in the context of the rules 
of a democratic state.

Keywords: parliament, Swiss Confederation, separation of powers.

Pozycja ustrojowa parlamentu szwajcarskiego w kontekście zasady podziału władz
Streszczenie
Celem artykułu jest przybliżenie podstawowych rozwiązań ustroju Konfederacji Szwajcarskiej w części 
dotyczącej pozycji prawnej i kompetencji parlamentu. Przedstawione regulacje normatywne wskazują na 
wyraźną preponderancję szwajcarskiego Zgromadzenia Federalnego wobec wszystkich pozostałych or-
ganów władzy w państwie. Najbardziej dobitnym przykładem jest przepis konstytucji federalnej mówiący, 
że parlament sprawuje zwierzchni nadzór nad rządem, administracją federalną i sądami federalnymi.  
Przepis ten, zwłaszcza w sytuacji, kiedy w konstytucji federalnej w żadnym miejscu nie deklaruje się 
wprost zasady podziału władz, może wskazywać na fakt jedności władzy państwowej, skupionej w ręku 
tylko jednego organu. Takie rozwiązanie należałoby uznać za sprzeczne z wzorcem demokracji, którego 
immanentnym elementem jest zasada podziału władz. Tekst wskazuje na nieracjonalność wyłącznie 
literalnego odczytywania przepisów konstytucji. Przeciwnie, podkreśla się konieczność interpretacji jej 
postanowień zgodnie z uwzględnieniem funkcji, jakie dane przepisy mają spełniać, zwłaszcza w kontekście 
reguł państwa demokratycznego.

Słowa kluczowe: parlament, Konfederacja Szwajcarska, podział władz.
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In times of heated debate concerning the shape of democracy, the rule of law and 
the understanding of the principle of separation of powers, it is helpful to look at the 
solutions applied in other legal systems, particularly in countries where it is generally 
perceived that the broadest democratic ideals are truly realised. An excellent example 
is the Swiss Confederation, sometimes described as a “pearl” of European and world 
democracy. It is a country in which, based on historically grounded traditions of parlia-
mentarism and representative democracy, the constitutional position of the legislature 
is particularly strong. The supremacy of the Swiss parliament in the system of exercise 
of authority is limited by extensive and practised institutions of direct democracy and 
(importantly for the present analysis) by other mechanisms that prevent parliament 
from exercising sole power. Of particular interest here are the provisions in force at 
constitutional level and their implementation in practice. One element of the process 
of the application of law is its interpretation. The Swiss situation clearly confirms an 
elementary rule of legal doctrine: the interpretation of a legal text (including a constitu-
tional provision) cannot be limited solely to linguistic interpretation. The proper read-
ing (reconstruction, decoding) of a legal norm from a written provision must also take 
account of the systemic aspect and (particularly important for our present purposes) the 
functional aspect. In interpreting a given provision, regard must be had for the purpose 
that the regulation is intended to fulfil, and also its cultural context (which includes to 
some extent the historical context).

It is therefore necessary to refer to those provisions of the Swiss constitution which, 
read literally, might appear to place sole power in the hands of parliament, and thus give 
a special and dominant role to that representative body at the expense of other organs 
of authority, or even – more broadly speaking – other participants in public life. Such 
an interpretation is particularly tempting to members of parliament, irrespective of the 
place and time of their election and the party they represent. 

A characteristic feature of Swiss doctrine is that in the description of a given institu-
tion, reference is made to its historical origins (Entstehungsgeschichte). Hence, in this 
article, the analysis will not merely refer to current regulations and political practice, 
but some attention will also be paid to historical determinants. Moreover, provisions of 
the Swiss constitution will be “confronted” with each other and with other regulations, 
along with established political practice related to the application of the law. The result 
of such an interpretation (from a functional standpoint, providing for dynamic response 
to the current needs of the democratic community) is a norm or norms that are not 
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identical semantically to the literal content of the provisions in question. The Swiss 
example that will be presented here is one of many that reflect situations of this type.

According to the Swiss federal constitution, the parliament or Federal Assembly 
(Bundesversammlung), subject to the rights of the people and the cantons, is the highest 
authority in the Confederation and exercises oversight (Oberaufsicht) over the govern-
ment (the Federal Council or Bundesrat) and federal administration, federal courts and 
other bodies entrusted with the tasks of the Confederation (Constitution 1999/101: art. 
148(1) and 169(1)). Moreover, the constitution indicates that federal acts (as well as in-
ternational law) are authoritative (massgebend) for the Federal Court (Bundesgericht) 
and other judicial authorities (Constitution 1999/101: art. 190). In the Swiss system, 
this is understood to mean that courts may not question the constitutionality of the 
instruments in question in such a way – abstract or accessorial – that might lead to the 
direct overturning (Hangartner 2002: p. 1929) of a provision of the law (with effect 
erga omnes) or a legal norm (in casu). The text of the constitution makes no express 
reference to the principle of separation of powers.

A literal reading of the aforementioned provisions might lead to the conclusion that 
they concern measures appropriate to a state that realises the concept of parliamentary 
dictatorship, with a directorial model of government, which – due to the rejection of 
the principle of separation of powers1 – cannot be admitted to the family of democratic 
systems.2 It may be mentioned in passing that in the literature of the communist era, the 
Swiss system was assigned to the aforementioned directorial model, and that model was 
“generally adopted in European socialist countries” (in what was known as people’s 
democracy) (Siemieński 1980: p. 233). At the same time, Switzerland was (and is) 
regarded in theory not merely as a democratic state, but as one whose constitutional 
principles are viewed as a pattern for other to follow. In this article we consider the fol-
lowing question: disregarding acts of direct democracy, which – though fairly frequent 
– are of an incidental nature and do not imply that authority is exercised by the people 
on an everyday basis, how do the Swiss uphold their state’s democratic qualities while 
concentrating almost total power – according to a literal reading of the constitution – in 
a single body (namely parliament)?

1  The principle of separation of powers is considered almost universally in the literature as a condi-
tion sine qua non for democracy (Jamróz 1993: p. 99).

2  A different view is expressed by e.g. Andrzej Pułło, who, while not directly denying the demo-
cratic nature of the Swiss system, writes that “there should be no doubt that the organisational 
principle of the state apparatus [in Switzerland] is the principle of the supremacy of parliament, 
and thus we cannot speak of a principle of separation of powers” (Pułło 2007: p. 217).



58 Maciej Aleksandrowicz

The constitutional position of the Federal Assembly
Switzerland, as a federal state, has had to date three different constitutions. 

Historical determinants
Historically, in the first of the federal constitutions, it was stated explicitly that su-

preme authority in the Confederation rested with the dual-chamber3 Federal Assembly 
(Constitution 1848: art. 60). There was also a provision giving parliament oversight 
over the federal administration and the judiciary (Constitution 1848: art. 74(14)). 
Realising the concept of a legislature-controlled state, the role of (in particular) the 
government was indeed reduced to that of an executor of parliament’s instructions.  
The Federal Council operated as a committee that was controlled by, and indeed 
“chained” to, the Assembly (Sarnecki 1978: p. 46).

The next federal constitution, still based on the fundamental measures contained 
in the previous document, significantly reduced the role of parliament in the Swiss 
political system. While it was still stated that supreme power lay with the Federal As-
sembly (Constitution 1874: art. 71), the same provision reserved the sovereign rights 
of the people and the cantons, which were able to express their will in the process of 
the direct adoption (under specified conditions) of acts of parliament and the federal 
constitution.4 This constitution remained in force for almost 126 years, until the end 
of 1999, and it was mainly in this period that Switzerland’s contemporary political 
system was shaped. The constitution stated explicitly that competences were reserved 
by default to parliament (Constitution 1874: art. 84). Its specific powers (Constitution 
1874: art. 85) included not only law-making competences (primarily the power to pass 
acts5), but also competences in management and in the making of rulings.6 It was also 
to perform an elective function with respect to the other chief state authorities – the 
Federal Council, the Federal Court, and the Chancellor and General.7 Not forgotten 

3  The Federal Assembly consists of the National Council (Nationalrat), which represents all elec-
tors, and the Council of States (Ständerat), consisting of representatives of the cantons. This dual-
chamber arrangement has persisted to the present day.

4  The earlier constitution provided only for the joint participation of the people in the procedure of 
amendment of the federal constitution (Constitution 1848: art. 113).

5  Regulatory instruments passed by the Swiss parliament may take the form of acts or ordinances 
(executive provisions to acts).

6  For example, the Federal Assembly was empowered to consider complaints about Federal Coun-
cil decisions in administrative disputes (Constitution 1874: art. 85(12)).

7  The General is the commander-in-chief of the Swiss armed forces, elected at a time of general 
mobilisation.
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either was the clause giving parliament oversight over the federal administration and 
the judiciary (Constitution 1874: art. 85(11)).

The present-day system
Switzerland’s current constitution (in force since 1 January 2000), like both previ-

ous federal constitutions, lays down that the legitimacy of parliament derives from 
general elections. Members of the National Council are elected for a four-year term 
in direct elections according to a system of proportional representation (Constitution 
1999/101: art.149). The act on political rights describes the electoral process in detail; 
its characteristics include the right of a voter to delete candidates from a list or add 
candidates from other lists (Panaschieren) and to accumulate more than one vote8 for 
a given candidate (Kumulieren) (Poledna 2001: p. 367). Seats are assigned according 
to the Hagenbach–Bischoff system (Act 1976/161.1: art. 40ff.). The procedure for elec-
tion of members of the Council of States is traditionally (as in both nineteenth-century 
federal constitutions) subject to regulation by the individual cantons (Constitution 
1999/101: art. 150(3)).9 

The authority of the Federal Assembly (although with the reservation of the rights 
of the people and cantons) is described as the highest in the Confederation (Consti-
tution 1999/101: art. 148). The National Council and Council of States are equal in 
law.10 In principle, they sit separately.11 For a resolution of parliament to be effective,  
it must be approved by both Councils (Constitution 1999/101: art. 156(1–2)).

The principal function of the Swiss parliament is the passing of laws. It plays a part 
in the process of approval and amendment of the federal constitution (Constitution 
1999/101: art. 192ff.). It is the chief forum and the key decision-making body in the 
procedure for the passing of acts. It should be remembered, however, that parliament’s 
legislative powers may be limited by the direct participation of the people (through 
a popular initiative, popular veto or referendum) or the cantons (cantonal initiative, 
cantonal veto, counting of cantonal votes in the case of a dual – doppelte – referendum). 

8  However, one candidate may not receive more than two votes from a single elector.
9  In elections to the Council of States, all cantons currently use a majority system (except for Jura, 

which applies a proportional formula) (Häfelin, Haller 2001: p. 431).
10 The terms “lower” and “upper” house are not used in Swiss legal doctrine; the “first” house is that 

in which the legislative procedure is initiated.
11 Exceptions from this principle concern elections made by parliament, settlement of disputes over 

competence between the highest federal bodies, and exercise of the right of pardon, as well as 
joint sittings on special occasions and for the hearing of governmental declarations (Rhinow 2000: 
p. 272).
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The Federal Assembly may also, based on statutory powers (or based directly on the 
federal constitution), issue regulatory instruments in the form of ordinances12 (Consti-
tution 1999/101: art. 163(1)).

It should be noted that the scope of the acts passed is extremely broad, given that 
“all significant provisions that establish binding legal rules” (Constitution 1999/101: Ar-
ticle 164(1)) must be enacted in the form of federal acts. They may concern in particular:  
the exercise of political rights, limitations on constitutional rights, the rights and duties of 
individuals, the parties obliged to pay taxes and the subject and amounts of taxes, tasks 
and performances of the Confederation, obligations of cantons to introduce and enforce 
federal law, and the organisation and conduct of proceedings before the federal authorities. 
The constitution also provides for the possibility of passing emergency federal acts, which 
come into effect without the need to wait for the time allotted for the exercise of a popular 
or cantonal veto (Häfelin, Haller 2001: p. 533), including emergency acts for which no 
constitutional basis is indicated.13 It should be noted that this last power potentially enables 
the Federal Assembly to amend the federal constitution for a period of one year without the 
participation of the people or the cantons (Müller 2001: p. 1108).

The Federal Assembly plays an important role in foreign policy. It participates in the 
shaping of such policy, and oversees the state’s foreign relations (Constitution 1999/101: 
Article 166). A particular competence is the granting or refusal of consent for the conclu-
sion of significant14 international agreements by the Confederation,15 although it should 
be remembered that the authority of parliament here is limited by the requirement for an 
obligatory referendum in the case of agreements concerning membership of collective se-
curity organisations or supranational communities (Constitution 1999/101: art. 140(1)(b)).16

12 It may be noted that, apart from the rules of the two houses and the rules for joint sittings, parlia-
ment issues very few ordinances (Müller 2000: p. 254 and examples cited there). It should be 
added that other (non-regulatory) enactments are issued in the form of federal decrees (Constitu-
tion 1999/101: art. 163(2)).

13 This refers primarily to states of emergency (Notstandsrecht) declared in cases of danger to the 
state (Häfelin, Haller 2001: p. 523), for which the constitution contains provisions in relation to 
legislation (Constitution 1999/101: art. 165(3)). An interesting alternative view on parliament’s 
power to pass acts without a basis in the constitution is that of Pierre Tschannen, who concludes 
that in case of serious and real danger to the state, a constitutional basis for law-making (including 
the passing of acts) is redundant (entbehrlich) (cf. Tschannen 2007: p. 182).

14 In contrast to agreements of lesser significance, referred to in the act on the organisation of gov-
ernment and administration (Act 1997: art. 7a). 

15 When consent is given by the Federal Assembly, ratification is performed by the government 
(Häfelin, Haller 2001: p. 439).

16 Such a referendum takes place following the adoption of an appropriate resolution by parliament. 
It should be added that a parliamentary resolution consenting to the conclusion of an international 
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The Swiss parliament also has budgetary competences within a scope usually reserved 
to the executive. This provides a real possibility of influencing the state’s finances, not 
limited merely to the passing of the state budget and acceptance of reports (accounts) 
relating to its implementation. The act on the federal budget provides for the participation 
of parliament in decisions relating to the taking of measures concerning a possible deficit, 
including actions to achieve savings, the making up of deficits and the management of ad-
ditional savings, as well as in granting consent for the giving of federal credit guarantees 
and for the undertaking of emergency liabilities by the state (Act 2005/611.0: art. 15, 17d, 
17c, 18, 23, 28).

Another significant competence of the Federal Assembly is the election of per-
sons to positions of high authority. Investiture (understood broadly, as the approval 
and election of candidates and assignment of competences) of the Federal Council 
(including election of its chair, the President of the Confederation), the Federal Chan-
cellor, the judges of the Federal Court and the General, is a parliamentary process. 
Moreover, federal acts empower parliament to elect further persons17 performing 
the functions of federal bodies (Constitution 1999/101: art. 168). In relation to the 
government, the constitution explicitly grants competences to parliament in the as-
signment of functions to it (Constitution 1999/101: art. 171); hence it may be stated 
that parliament shapes not only the composition of the government, but also – though 
to a limited extent – its policy.

The aforementioned oversight over the government, federal courts and other bodies 
performing federal duties, according to the act on the Federal Assembly, is exercised 
based on the principle of legality (in relation to the performance of given actions), com-
pliance of actions with the provisions of the law, and their purposefulness, effectiveness 
and economy (Act 2002/171.10: art. 26(3)). The act also gives parliament the power 
to take strategic planning decisions, including the determination of goals, principles, 
criteria for realisation and use of the state’s assets (Act 2002/171.10: art. 28).

Parliament is also the recipient of reports of various types and degrees of importance 
– the most important being the budget report – from the government and organs of 
federal administration, but also from the Federal Court. Acceptance of such a report is 

agreement may also be subject to an (optional) referendum, at the demand of 50,000 electors or 
eight cantons, provided the agreement is not limited in time and makes no provision for with-
drawal, concerns membership of an international organisation, or contains provisions requiring 
the passing of an act for its application (Constitution 1999/101: art. 141(1)(d)).

17 These also include high offices such as those of judges; see the examples in (Ehrenzeller 2002: 
p. 1661).
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synonymous with approval of its content. Apart from such ex officio reports, members 
of parliament may (individually or collectively) demand responses to parliamentary 
questions, simple questions, motions and proposals. As a result, not only does parlia-
ment receive the desired information, but this may also form a basis for an undertaking 
of the government to prepare drafts of particular legal measures, especially federal 
acts (Häfelin, Haller 2001: p. 443). Another category of institution of state oversight is 
the parliamentary commission of enquiry, which is assigned a broad range of powers  
(Act 2002/171.10: art. 163–171).

In relation to the individual cantons that make up the Confederation, the Federal 
Assembly gives a guarantee for their constitutions and (in case of a preceding objec-
tion from the Federal Council or another canton) gives consent for the conclusion of 
agreements known as Konkordate between particular cantons or between cantons and 
foreign entities (Constitution 1999/101: art. 172).

The constitution assigns further specific powers to parliament (Constitution 
1999/101: art. 173(1)). It is empowered to adopt resolutions concerning the protec-
tion of external security, Switzerland’s independence and neutrality, the protection of 
internal security, the performance of active service, and the full or partial mobilisation 
of the armed forces. Parliament is also empowered to enact appropriate measures to 
ensure the effective enforcement of federal law.18 It decides on the validity of popular 
initiatives.19 It may also take decisions in matters of an individual nature20 (provided 
that this is allowed explicitly by a federal act). Parliament also settles conflicts relating 
to competences between the highest federal bodies, including in situations where it is 
itself a party to the dispute. The Federal Assembly21 is also empowered to grant consent 
for the criminal prosecution of its members (through the removal of parliamentary 
immunity). As has already been mentioned, parliament takes decisions on matters of 
pardons for individuals and amnesties (Häfelin, Haller 2001: p. 447–448). 

The Federal Assembly also deals with matters that belong to the competence of the 

18 The Federal Assembly is also required to evaluate federal measures with regard to their effective-
ness (Constitution 1999/101: art. 170).

19 This is a form of control over the will of the people as expressed by the initiators of changes to the 
federal constitution. Such an initiative is deemed invalid if it fails to comply with the requirements 
of consistency of form and of subject matter, or if it infringes mandatory provisions of interna-
tional law (Constitution 1999/101: art. 139(3)).

20 An example given by U. Häfelin and W. Haller is the parliamentary resolution of 1978 approving 
the peaceful use of atomic energy (Häfelin, Haller 2001: p. 447).

21 More precisely: removal of immunity requires due resolutions of the appropriate committees in 
the National Council and the Council of States (Act 2002/171.10: art. 17a).
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Confederation and have not been assigned to other bodies. Additional duties and pow-
ers may be assigned to the Assembly by law (Constitution 1999/101: art. 173(2–3)).

The separation of powers in present-day Switzerland
The present federal constitution makes no explicit declaration of the principle of 

separation of powers. The absence of such a direct regulation is justified by a feature 
characteristic of the Swiss system of organisation of power, “the diversity of mutual 
permeation of different state functions”. This feature made it impossible for the writers 
of the constitution to lay down such a principle “in a single provision that would suffi-
ciently differentiate notions while remaining comprehensible” (Address 1996/1997 I 1: 
p. 370). In this regard, it is sometimes pointed out that in the Swiss system the principle 
of separation of powers is merely (and as much as) an element of a broader understand-
ing of the model of the functioning of state authority, where on the one hand parliament 
has superiority22 over other bodies of authority, although this cannot have the nature 
of mere subordination (Zuordnung), while on the other hand there is mutual control 
and restriction of authorities performing varied functions that often interpenetrate.  
It is sometimes proposed that the system that connects the different segments of state 
authority be conceived as a model of coordinated (though separated) authority – what 
is called kooperierende Gewalten (Rhinow 2000: p. 261–262). Moreover, based on the 
literal provision of the constitution stating that the authority of the Federal Assembly 
(although subject to the rights of the people and the cantons) is the highest in the Con-
federation (Constitution 1999/101: art. 148), it is sometimes claimed that the classical 
understanding of the principle of the separation of powers is inadequate in relation to 
contemporary solutions.

Paweł Sarnecki noted almost a quarter of a century ago that the assumption of de-
concentration of power should be regarded as obsolete in relation to modern democratic 
states. He developed the thinking of the Swiss political scientist Richard Bäumlin, who 
claimed that the separation of powers as a basic constitutional assumption is not cur-
rently negative in character and does not lie merely in the establishment of mutual 
restrictions. The subject of such separation is the establishment of a structure of human 
cooperation, involving the constitution of particular authorities, definition and limita-
tion of their competences, regulation of cooperation, and thus the creation of a (limited) 

22 In the literature on political systems and constitutional law, this term refers to legal and actual 
dominance of one body over another (cf. e.g. Witkowski, Bień-Kacała 2015: p. 74).
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unity of state authority. Consequently, it is more and more frequently understood that, in 
the light of the existence of varied and complex interests felt by various social groups, 
strata and classes, and reflected in particular segments of the organisation of the state, 
it is necessary that a certain political unity must develop23 (Sarnecki 1995: p. 21 and 
citations therein).

In Swiss legal theory24 it is generally maintained consistently that the principle of 
separation of powers is realised in that country’s constitutional practice. It is underlined 
that the principle is among the fundamental elements of a democratic model of gov-
ernment, which at least for decades, and certainly since the enactment of the present 
federal constitution, has been realised – although possibly in a unique way – in the 
Swiss reality. The presence of that principle is treated as something obvious, although 
the uniqueness is manifested in the supplementation of the constitutional measures 
with numerous and varied instances of direct democracy, which most importantly are 
reflected in frequent political and legal practice.

Nonetheless, in view of the subject matter of the present article, it is necessary here, 
taking account of the applicable regulatory provisions, to consider the understanding of 
the principle of separation of powers in contemporary Switzerland.

In the Swiss system, that principle may be presented from three standpoints:  
organisational, personal, and in terms of the mutual limitation of authorities’ actions 
(Tschannen 2007: p. 377ff.).

Considering the aforementioned constitutional regulations concerning law-making, 
it may be stated that, in accordance with the organisational separation of powers, leg-
islative competence – subject to the institutions of popular initiative and referendum 
– lies with the Federal Assembly. According to the constitution, the highest governing 
and executive authority lies with the Federal Council (Constitution 1999/101: art. 174), 
while the dispensing of justice is ascribed to the Federal Court (Constitution 1999/101: 
art. 188(1)).

The principle of organisational separation of powers is not realised without excep-
tion, and in this regard emphasis may be placed on the superiority of parliament over 
the other bodies of authority. The Federal Assembly participates along with the Federal 

23 The claim of the “democratic unity of state authority” in the Swiss political system is also made by 
Waldemar Żebrowski (Żebrowski 2007: p. 109). Bogusław Banaszak writes that “it has become 
customary for us [in Poland] to assert that the supremacy of parliament adopted [in Switzerland] 
excludes the principle of separation of powers” (Banaszak 2012: p. 302).

24 For example: (Häfelin, Haller 2001: p. 403 and citations therein).
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Council in the government and administration of the country, and even holds financial 
powers. Parliament also exercises supervisory competences, to some extent may issue 
rulings, and has elective powers in relation to the other chief bodies of authority in the 
Confederation.

In personal terms, the principle of separation of powers is expressed through the 
strict incompatibility of membership of the National Council, Council of States, Fed-
eral Council and Federal Court. Moreover, government members and full-time Federal 
Court judges are not permitted to hold other offices in the Confederation or in the 
cantons (Constitution 1999/101: art. 144).

The aspect of mutual limitation of action is of particular importance. Here again, 
the constitutional principle of the superiority of parliament applies (this seems to be 
most clearly expressed by the aforementioned oversight formula). It might appear that 
we have to deal here with the unilateral influence of the Assembly on the other high 
federal authorities. This impression is especially reinforced by the elective functions 
of parliament, which elects all (seven) members of the government (for a period of 
four years), including the President and Vice-President of the Confederation (each for 
a one-year term of office). In making their choices, members of parliament must ensure 
appropriate representation in terms of the cantonal and linguistic ties of each federal 
government member25 (until 2000 it was not permitted to elect more than one govern-
ment member from the same canton). 

It is nonetheless useful to consider long-term political practice in the filling of places 
on the Federal Council in terms of the party membership of particular government 
members – the “magic formula” (Zauberformel). Although this was not introduced by 
way of regulation (Branecki 2014: p. 125), it is in fact treated as a kind of constitutional 
convention. In the years 1959–2003 the government (irrespective of the results of par-
liamentary elections) always consisted of representatives of the same parties, and in the 
same numbers. There were always two members of the Christian Democrat People’s 
Party (CVP), two of the Liberal Democrat Party (FDP), two of the Social Democratic 
Party of Switzerland (SPS), and one of the Swiss People’s Party (SVP). In this way 
there was implemented the idea of a “grand coalition” as a measure characteristic of 

25 The religious affiliation of federal councillors was taken into fairly strict account in the electoral 
process until the mid-twentieth century. Over time (with the development of the magic formula, 
mentioned later in the text) party affiliation came to the fore. The religious factor as a condition 
for election to the Swiss government was finally discarded with the election of a Jewish member, 
Ruth Dreifuss, to the Federal Council in 1993.
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consensual democracy, where the importance of electoral rivalry is diminished, and 
a greater role is played by interparty agreements. This was a result of, on the one hand, 
the specific nature of the Swiss political system, and on the other the country’s political 
culture – these being factors that require parties to seek a consensus in spite of policy 
differences (Mader 2001: p. 1048ff.). From 2003 onwards certain changes took place26 
in the composition of the government, and since 2016 the operational formula has been 
as follows: 2 SPS + 2 FDP + 2 SVP + 1 CVP.

In spite of the clearly outlined superiority of parliament over the executive, it must 
be remembered that its influence on the government that it has elected is purely politi-
cal in nature. The governmental acts of the Federal Council cannot be overturned or 
amended by way of parliamentary oversight (Zimmerli 2001: p. 1041). Parliament’s 
ability to influence the composition of the government ends with the election of the 
federal councillors. The latter independently (by way of consensus) assign themselves 
departments.27 It should be made clear that the supervisory powers of the Federal As-
sembly do not enable it, and have never done so, to dismiss the government or its 
individual members for political reasons. No provision is made for votes of no confi-
dence in the government or any of its members. It is also impermissible to dismiss the 
President of the Confederation or to degrade him or her to a mere head of department. 
Once elected by parliament, members of the Federal Council are guaranteed to last 
until the end of their term of office, regardless of any evaluation of their actions.28 They 
may be made politically answerable only by way of a process of review carried out after 
the end of their term of office (Aleksandrowicz 2016: p. 231).

It may be mentioned in passing that the government has very little influence on the 
Federal Assembly. Such influence may occur only through the execution of a govern-
ment legislative initiative, including through the drafting of proposed acts, together 
with rationales, which is called a “preliminary legislative procedure” (Vorverfahren 
der Gesetzgebung). In specific situations, actions of the government lead to the calling 

26 On changes to the composition of the Federal Council and their political determinants, see 
(Kosowska-Gąstoł 2012: p. 89ff.).

27 The Federal Council has seven departments: foreign affairs, internal affairs, justice and police, 
defence and sport, finance, economy, and transport, energy and communications. When new areas 
of federal administration arise, no new departments are created, but lower-level administrative 
units are established within the existing departments.

28 Like all members of the highest federal authorities, they may nonetheless be called to account 
for illegal actions through civil or criminal proceedings or disciplinary procedures, as laid down 
in the act on liability of 1958 (Häfelin, Haller 2001: p. 412–413).
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of an extraordinary parliamentary session.29 It should be noted that neither the Federal 
Council or its head, the President of the Confederation, has the power to veto parlia-
ment’s actions or to dissolve parliament before the expiry of its term (Häfelin, Haller 
2001: p. 480).

Under the constitution, the influence of parliament on the Federal Court is mani-
fested in the election of its judges and the exercise of oversight over them. By law, 
parliament is also empowered to elect (for two-year terms of office) the chair and vice-
chair of that court (Act 2005/173.110: art. 14(1–2)). The law also lays down that there 
are to be from 35 to 45 full-time Federal Court judges, as well as an appropriate number 
of additional judges30 (Act 2005/173.110: art. 1(3)). The current number of judges is 
determined by way of a parliamentary ordinance.31 A judge’s term of office lasts for six 
years, but terminates at the end of the calendar year in which the judge reaches 68 years 
of age (Act 2005/173.110: art. 9(1–2)).

Parliamentary oversight over the Federal Court is limited to organisational matters. 
Each year, the court presents its preliminary budget to parliament for approval, and 
later a report on the implementation of the budget and a general report on its activities 
(Act 2005/173.110: art. 3). Parliament is not permitted to examine the content of the 
court’s judgments. Exceptionally, checks may be made relating to the legality of judi-
cial actions (Zimmerli 2001: p. 1042). Rulings of the Federal Court may be overturned 
or amended only by that court32 and exclusively on the basis of statutory provisions.

As regards the ability of the Federal Court to influence parliament, it should be 
borne in mind that a characteristic feature of the Swiss governmental system is that the 
Federal Court has no jurisdiction to examine federal acts and international law. This 
means that no constitutional complaint may be made to the Federal Court concerning 
federal legislation (which, for the court, has the status of authoritative law). Thus, since 
the authoritative nature of federal acts means that the Federal Court cannot examine 
their constitutionality, respect must be given to parliament for the fact that it has not 
seized for itself absolute authority (including the right to dismiss the government or the 
Federal Court). It must be noted, however, that such legislation may be reviewed ac-

29 An example is the giving of consent for the undertaking by the state of liabilities valued in excess 
of 500 million francs (Act 2005/611.0: art. 28(3)). 

30 This number must not exceed two-thirds of the number of full-time judges (Act 2005/173.110: 
art. 1(4)).

31 At present there are 38 full-time and 19 additional judges (Ordinance 2011/173.110.1: art. 1).
32 An exception is the case, already mentioned, where the Federal Assembly may exercise the right 

of pardon.
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cording to a criterion other than the federal constitution, when it is examined in the light 
of the norms of international law (Häfelin, Haller 2001: p. 564–565). Such examination 
can be only of an accessorial nature, effective in casu (in a given case of application of 
the law).33 

Conclusions
The foregoing analysis indicates without doubt that the Swiss political system re-

alises the principle of separation of powers, one of the basic democratic requirements. 
For clarity of argument it must be stated, in answer to the question posed at the outset, 
that although highest authority rests in the hands of the country’s parliament (as is 
expressly laid down in the constitution), the concentration in that organ of a wide range 
of powers with respect to other bodies of authority, its actual and legal supremacy,  
is not absolute in nature. There cannot be said to be democracy if the whole spectrum 
of authority is concentrated in a single body. Therefore, the democratic legitimacy 
of the members of parliament does not justify the granting of absolute authority to 
the legislature. The Swiss parliament’s power of oversight does not mean that state 
authority at the federal level is unified, either in terms of regulatory provisions or in 
constitutional practice. The dominance, justified by direct legitimacy (coming directly 
from the electors), of the legislature over the other federal authorities, as the highest 
authority, exercising oversight over them, cannot and does not mean the “democratic 
dictatorship” of parliament – which, as has been indicated, was ascribed in the past to 
countries adopting a directorial model. The oversight of the Federal Assembly over 
the Federal Council, in spite of the many possibilities of exerting political influence 
on the latter’s actions, does not entail the right to dismiss its members. Federal judges 
are similarly irremovable during their term of office. The obligation to present various 
types of report to parliament does not mean automatic removal from office if such 
a report is not approved by its recipient body. Only a comprehensive reading of the 
text of the federal constitution, supplemented by the provisions – consistent with 
it – of lower-level regulatory instruments, enables one to make a proper interpreta-
tion of the principle of separation of powers that is contained within it (although not 
articulated explicitly). By the same token, the Swiss exhibit a rational moderation with 
regard to the functioning of the national political system, do not succumb to the temptation  

33 Of particular importance for the examination of internal law in Switzerland are the provisions of 
the European Convention on Human Rights and the International Covenant on Civil and Political 
Rights.
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to make only a literal interpretation of the provisions of their constitution, and do not adopt 
laws which, though declared automatically “authoritative”, might contravene that principle.

A separate issue in relation to the realisation of the principle of separation of powers, 
particularly in terms of the limitation of authority (especially that of parliament), is citi-
zens’ direct participation in the processes of exercise of authority. This does not refer, 
however, to an organisational division between particular segments of authority (such 
as the classical legislature, executive and judiciary). Institutions such as the referendum 
or popular veto34 (only briefly referred to in this article) are excellent solutions which 
can thwart attempts to gain excessive dominance on the part not only of particular 
segments of authority (primarily the Federal Assembly), but also of particular (let us 
say victorious) political groupings. This, however, is a topic for another article.
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Abstract
The paper covers the topic of unmanned aerial vehicles in European and international law. Proposed changes 
and planned new regulations are also included in the overview. After introducing the basic terminology, the 
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Streszczenie
Artykuł porusza temat bezzałogowych statków powietrznych w prawie europejskim i międzynarodowym. 
Proponowane zmiany i planowane nowe regulacje są również uwzględnione w analizie. Po przedstawieniu 
na początku podstawowej terminologii artykuł porusza problem międzynarodowej odpowiedzialności 
i kolizji prawnej. Dalsza analiza przedstawia podział kompetencji prawnych związanych z lotnictwem 
bezzałogowym w międzynarodowym systemie prawnym. W tym kontekście przedstawiono również obecny 
stan procesu konsultacji EASA. Celem tego procesu jest opracowanie nowych przepisów dla bezzałogowych 
statków powietrznych w Unii Europejskiej. W artykule podsumowano aktualny stan prawny dot. lotnictwa 
bezzałogowego, w tym również bieżące procesy legislacyjne.
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Until recently, high costs limited a civilian’s ability to purchase an Unmanned Aerial 
Vehicle (UAV), and UAVs were used mainly by the military. Therefore, there was no need 
to establish a separate regulatory framework for their civilian use. This has changed over 
a relatively short period of time as drones have become, if not ubiquitous, then available 
to a significantly broader group of users. Currently, they are used in aerial photography, 
aerial film-making, monitoring of large areas, fire protection, and leisure. At the same time, 
legal regulation of unmanned flights remains disparate and limited. Such regulation may be 
considered at various levels – national, international, and European Union (EU) law. The 
analysis of these respective legal systems enables an assessment of whether such regula-
tions can be harmonized. Indeed, differences in regulations may result in lack of legal clarity 
and have significant consequences, including a threat to safety of airspace users, including 
aircraft passengers. The purpose of this article is to give readers a basic understanding of the 
topic of unmanned flights and provide them with a systematic review of legal regulations in 
this respect at the EU level. Such analysis may be useful for drone users and manufacturers 
as the current legal status is dispersed and undergoing dynamic changes. An analytical ap-
proach has been assumed, aiming to verify the hypothesis that unmanned aviation law needs 
to be as unified as possible on both national and international legal level, in order to best 
utilize the potential which this technology has to offer. In order to validate this hypothesis, 
several research questions should be considered. Is the current legal framework ready for 
unmanned aviation, if not then which areas require modification? Is the direction assumed 
by the international community, the European Union and individual countries coherent?  
If the works are continued on the current path, will we reach a harmonized legal system, ad-
dressing all the issues which stem from the new technology and which were not considered 
in the current aviation law? The article describes the legal situation as of January 2017.

The International Civil Aviation Organization (ICAO) defines an aircraft as “any 
machine that can derive support in the atmosphere from the reactions of the air other 
than the reactions of the air against the earth’s surface” (ICAO 1944: Annex 6, Part I). 
Unmanned Aerial Vehicles first appeared in military terminology in the 1990s. NATO 
defines an UAV as “a powered, aerial vehicle that does not carry a human operator, uses 
aerodynamic forces to provide vehicle lift, can fly autonomously or be piloted remotely, 
can be expendable or recoverable, and can carry a lethal or non-lethal payload.” (NATO 
2011: p. 386). The concept may be extended to cover Unmanned Aircraft Systems (UAS), 
which is currently the expression with broadest application. The replacement of the term 
“aircraft” with “system” stresses the fact that in the case of unmanned vehicles, ground 
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control (e.g., an operator) constitutes an important component of their operation. Accord-
ing to NATO, an UAS is a “system whose components include the unmanned aircraft, the 
supporting network and all equipment and personnel necessary to control the unmanned 
aircraft” (NATO 2011: p. 413). The term “unmanned” may lead to interpretational dif-
ficulties. At face value it suggests the absence of crew members. In reality, however, 
personnel is necessary to control the aircraft. Thus an UAS is in most cases also operated 
by persons who may be called a crew. Fully autonomous systems which operate on the 
basis of pre-determined algorithms continue to remain an exception.

In 2011 ICAO introduced in its Circular 328 the concept of a “Remotely Piloted 
Aircraft” (RPA), which constitutes an element of a “Remotely Piloted Aircraft Sys-
tem” (RPAS) (ICAO 2011). An RPAS is thus a system that comprises an RPA and 
a Remotely Piloted Station (RPS). Thus an RPA will never take action by itself. In the 
case of civil applications it is of vital importance that an unmanned aerial vehicle be 
remotely piloted (i.e., does not fly autonomously without complete control from the 
ground), in particular for the purposes of determining liability for damages in case of 
incidents. In popular usage the terms UAV and RPA, as well as UAS and RPAS, are 
used interchangeably. However, at present the term that is used most often is the term 
“drone” (“dron” in Polish) to denote all unmanned aerial vehicles. This term is also 
used by, inter alia, the Polish Civil Aviation Board (Urząd Lotnictwa Cywilnego 2016).

UAVs in the international legal system
The main international legal instrument governing civil aviation is the Chicago 

Convention (ICAO 1944). Its most important provision from the perspective of RPAs 
is Article 8 which provides that “[n]o aircraft capable of being flown without a pilot 
shall be flown without a pilot over the territory of a contracting State without special 
authorization by that State and in accordance with the terms of such authorization. Each 
contracting State undertakes to ensure that the flight of such aircraft without a pilot in 
regions open to civil aircraft shall be so controlled as to obviate danger to civil aircraft.” 
(ICAO 1944: art. 8). The 2003 ICAO Conference clarified the expression “without 
a pilot” to read “without a pilot in-command on board” (Petras 2015: p. 8). This means 
that an RPA may fly in the airspace of a given State only upon prior authorisation. 
Flight control in order to ensure airspace safety rests with the State. 

In 2011 the ICAO published Circular 328, which is the basis for further work on 
UAS integration in the single sky. In accordance with its paragraph 2.2, “[a]ll UA, 
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whether remotely-piloted, fully autonomous or a combination thereof, are subject to 
the provisions of Article 8. Only the remotely-piloted aircraft (RPA), however, will be 
able to integrate into the international civil aviation system in the foreseeable future.” 
(ICAO 2011: p. 3). This means that the Chicago Convention applies to all UAS, but 
the integration of unmanned aircraft is being considered only in the context of RPAS.

The Parties to the Convention are obligated to improve the effectiveness and safety 
of international air navigation. An important element of such activities is striving for 
the highest possible uniformity of regulations which follows from Article 37 of the 
Convention (ICAO 1944: art. 37). As all EU Member States are at the same time parties 
to the Chicago Convention, the acquis communautaire should be consistent with ICAO 
regulations as far as possible in order to comply with Article 37. This conclusion results 
also from Article 12 of the Convention which requires every aircraft to comply with 
aviation rules and regulations binding on the territory of the State over which such 
aircraft flies or within which such aircraft manoeuvers. States are therefore obligated to 
“keep [their] own regulations in these respects uniform, to the greatest extent possible, 
with those established from time to time under [the] Convention” (ICAO 1944: art. 12). 

Even though the provisions of the Convention apply to civilian UAVs, one should 
remember that this concept does not encompass aircraft models “intended for recre-
ational purposes only” (ICAO 2011: p. 3). These were excluded from the remit of the 
Chicago Convention and are subject to national regulations. According to Završnik, 
“whilst the definition of ‚aircraft’ is prima facie inclusive, the exclusion of model and 
toy aircraft produces a legal patchwork. This may lead to an overlap and contradiction 
between the rules. For example, an operator may fly a large UAV across an interna-
tional border, this seemingly bringing it under the scope of the Vienna Convention and 
its Annexes, but if it is for only recreational purposes, it would fall outside the scope 
of ICAO due to definitional purposes. This could lead to legal, safety and security 
concerns if this is not addressed” (Završnik 2016: p. 189). 

By the end of 2018 ICAO intends to introduce air navigation standards and proce-
dures for drones regarding, inter alia, licences, collision avoidance systems, communi-
cation and air traffic control services regulations. To this end it has published in 2015 
a Manual (ISAO 2015), which is to constitute the basis for regulations regarding RPAS 
in the international airspace. Chapter 3 of the Manual stresses that “the operation of an 
RPA within the boundaries of its State of Registry remains under the purview of the 
respective national authority” (ICAO 2015: p. 41). However, in the case of operation 
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of an unmanned aircraft from outside of the boundaries of that State, ICAO regulations 
should be applicable regarding the manner of flight authorization pursuant to Article 
8 of the Chicago Convention. In practice, should the authorization standards in these 
two cases significantly differ, this could cause problems with flight authorization and 
authorization control. Therefore one should aim at a deep harmonization of the regula-
tions under discussion in respective States (and also with the EU legal system), at least 
for international flights. In accordance with the pro-EU law interpretation principle, 
all national regulations should be interpreted, as far as possible, in accordance with 
EU law. Pursuant to the European Court of Justice (ECJ) decision in Commission vs 

Germany (Judgment of the ECJ 1964, case C-61/94), the principle is applicable also in 
the case of a conflict between EU law and international law (e.g., ICAO).

Conflicts of laws in the context of airspace 
National airspace is defined as the airspace over the territory of a given State and 

its territorial waters; crossing the national airspace requires the consent of the State. 
International airspace is defined as the airspace which does not belong to any national 
airspace, i.e., over the open sea and territories which do not belong to any state. All 
states may use such airspace equally and without limitations.

Currently applicable legislation associates liability with a number of situations 
which may involve the use of a drone, such as unauthorised violation of another State’s 
airspace. If such incidents cause liability, the principles of asserting claims should be 
determined (Gregorski 2016). If national and international regulations exist at the same 
time and the incident pertains to more than one state, it should be determined which 
regulations are applicable in a given case. Article 27 of the Vienna Convention provides 
that “a party may not invoke the provisions of its internal law as justification for its 
failure to perform a treaty (…)” (United Nations 1969). This provision clearly shows 
that if there are parallel national and international regulations, ratified international 
agreements should prevail. A similar solution – the rule of priority – applies in the 
relationship between the national legal systems of EU Member States and EU law. 
Consequently, also the provisions of the Chicago Convention should take precedence 
over the national laws of the parties thereto.

When national and international regulations overlap in a given area, the governing 
law is determined by conflict of law rules. There may be more and more conflict layers 
“in connection with more and more complicated map of Treaty relationships between 
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states, the increased number of states and Treaties executed thereby” (Czapliński, 
Wyrozumska 1999: p. 351). The European Union is an example of this – with EU law 
taking, in principle, precedence over any national law of Member States. A specific 
case of conflict of international laws is the conflict between international treaties and 
EU law. According to Wessel, “the legal order of the Union is widely identified as 
monist in its relation to public international law” (Cannizzaro, Palchetti, Wessel 2011:  
p. 11). This means that international agreements become a part of EU law, as results 
inter alia from Article 216 TFEU (Treaty on the Functioning of the European Union), 
which regulates the principles of conclusion of international agreements by the Euro-
pean Union. This position is also confirmed by Czapliński – “in case 181/73 Haegeman, 
regarding the association agreement between the European Economic Community and 
Greece, the European Court stated that international agreements executed by the Com-
munity constitute a part of the community law” (Czapliński 2002: p. 18). 

However, the determination that international agreements constitute an integral part 
of European law does not solve the problem of the hierarchy of these agreements with 
regard to the remaining sources of law in the EU. As the European Court of Justice held 
in Commission v Germany (case C-61/94), the precedence of international agreements 
executed by the Community over other Community regulations means that such ratified 
international agreements must be interpreted in accordance with other community regula-
tions “so far as possible” (Judgment 1996: par. 52). In accordance with the principle of 
pro-EU interpretation of law, the ECJ chose a broad interpretation that leaves a certain 
freedom when determining the precedence of regulations. This means that each conflict 
of laws of this kind needs to be considered individually by a competent court.

From a legal perspective, the specificity of aviation consists in that during a flight 
State borders determining airspace of respective States may be crossed several times. 
These borders usually correspond to the borders of legal systems. Therefore, there is 
a natural strong incentive to create an international framework for air traffic. In turn, in 
the absence of a broader harmonization, the existence of such international regulations 
may conflict with national laws or supranational legal systems such as the EU legal sys-
tem. ICAO regulations are widely adopted but not all of them may be applied directly to 
unmanned flights. This means that conflicts of laws are possible if national legal systems 
introduce their own laws to regulate this area (indeed such regulations have already been 
introduced and they are not always consistent with one another). Globally applied rules 
and standards seem to offer the best chance to avoid such conflicts. The global registry 
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of drones proposed during the ICAO UAS Industry Symposium in 2017 might be an 
example of such a legal device, intended to be applied worldwide (Lampert 2017).

Division of regulatory competencies with regard to unmanned flights
The principles of international use of drones are currently defined at the United 

Nations level by the International Civil Aviation Organisation. The ICAO permits to 
use RPAS in non-segregated airspace on the condition that a competent national author-
ity gives its consent thereto. Such authorisations are restricted to specific operations 
under specific conditions in order to ensure highest possible airspace safety. Some EU 
Member States (including Germany, France and Poland), have adopted national legisla-
tion addressing the operation of light RPAS. While this avoids the need to conduct 
a case-by-case flight authorization process by competent national authorities, such 
authorizations are not always recognized internationally and do not permit flights over 
the territory of the entire EU (European Commission 2014a). 

The principles of using European airspace were adopted jointly by the European 
Commission, ICAO and EUROCONTROL in the Commission Implementing Regula-
tion 923/2012 – SERA (Standarized European Rules of the Air), but the Regulation is 
of limited application to UAVs. It only addresses unmanned free balloons while other 
UAVs are subject to the common rules applicable to aircrafts.

Remotely Piloted Aircrafts with a take-off mass of more than 150 kg are subject to 
the provisions of Regulation (EC) No. 216/2008 of the European Parliament and of the 
Council and, therefore, their operation is governed by the European Aviation Safety 
Association (EASA). Annex II to the Regulation excludes from the application of the 
Regulation in point (i) “unmanned aircraft with an operating mass of no more than 
150 kg” (Regulation (EC) No 216/2008: Annex II, p. 62). Accordingly, RPAs lighter 
than 150 kg are regulated by national regulations of Member States, while heavier 
RPAs are subject to EASA jurisdiction. It is worth noting here that toys (including 
flying toys) in the EU legal system are subject to Directive 2009/48/EC. According to 
the definition, toys are products intended for use in play by children under the age of 
14. In certain cases the qualification of a given aircraft may be additionally hindered. 
According to the EASA interpretation (EASA 2014) toy aircraft are subject to Regula-
tion 923/2012 – SERA, similarly to other model aircraft.

Work is currently being carried out in the European Union to regulate the use of 
drones. The solutions worked out will likely influence the principles adopted in inter-
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national law (EU law itself is a part of international law), e.g., by ICAO. In April 2014, 
the European Commission issued a Communication to the European Parliament and the 
Council “A new era for aviation. Opening the aviation market to the civil use of remotely 
piloted aircraft systems in a safe and sustainable manner”. The Communication analyses 
the present economic and legal situation in the light of benefits for the internal market 
which would result from regulating the drone market. This would be beneficial to manu-
facturers and service providers, market growth would lead to the creation of new jobs and 
economic growth. It is proposed that the legal requirements be adapted to the potential 
risk level (European Commision 2014b: point 3.1), bearing in mind various types of un-
manned vehicles. This means that not all drones would be treated analogously to manned 
flights. In January 2015, the Economic and Social Committee issued an opinion on the 
Communication. The opinion stresses the lack of clear international regulations regarding 
drones and the fast growth of this branch of aviation. It highlights the need to protect air 
traffic safety and the interests of drone manufacturers and users.

Successive proposals of amendments to the present legal competencies were an-
nounced on 6 March 2015 in the Riga Declaration drafted jointly by the representatives 
of the Council of the European Union, the European Commission, national authorities 
responsible for civil aviation, national authorities responsible for data protection and 
representatives of drone manufacturers. The Declaration introduces 5 principles for 
establishing legal frameworks for UAS functioning in the European airspace. The most 
important principle is the differentiation between unmanned and manned flights and 
their classification according to risk. The role of EASA is to draft new safety rules 
based on the principles determined by ICAO and JARUS. European funds should be 
used in order to develop technologies and standards, which would make it possible to 
ensure UAS safety. The key role of public acceptance of legal regulations introduced 
has been stressed, which is connected with the sense of security. The last principle 
distinguishes the role of an unmanned flight operator and points out the need to ensure 
the possibility to identify him/her. When a drone service is delivered in a prohibited 
airspace, in an unsafe manner, or for illegal purposes, “the authorities should be able to 
act and hold the operator accountable” (Riga Declaration 2015: p. 4).

It should be noted that a number of other European organizations and agreements 
also deal with airspace safety issues and the regulation thereof:

 ▪ EUROCONTROL – the European Organization for the Safety of Air Naviga-
tion, was established in 1960 with its seat in Brussels. Its responsibilities in-
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clude air traffic control (civil and military) in the entire Europe, in co-operation 
with individual states, air operators, airports and other organizations. One of 
EUROCONTROL’s areas of activity is the analysis of the possibility of UAS 
integration into air traffic management (EUROCONTROL 2008).

 ▪ ECAC – the European Civil Aviation Conference, was established by ICAO in 
1953 and presently works in three-yearly sessions. The organization defines its 
priorities as air traffic safety and environmental protection (Sciacchitano 2015). 
ECAC members include, inter alia, all EU Member States and EUROCONTROL.

 ▪ ECAA – the European Common Aviation Area is a set of bilateral agreements 
between European States started on 5 May 2006 in Salzburg. The objective 
of the agreements is to liberalise the European aviation market and enable 
flights between respective ECAA Member States. The agreements constitute 
the basis for further integration as part of the Single European Sky (SES) (Savić, 
Kapetanović 2011: p.195 – 216). 

Figure 1. demonstrates a diagram of work organization on new regulations prepared 
by EASA.

Figure 1: Work organization on RPAS regulations in the EU

Source: Tytgat 2015: p. 11.
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UAVs in the European legal system
The European Union does not have a ready answer to the rapid development of 

drone technology. Its legislative process is lengthy and must reconcile the interests of 
various States and stakeholders, such as equipment manufacturers, home (leisure) users 
and professional users, air traffic control services, and to a certain extent military and 
public services. Another complication is the rule of priority of EU law over national 
laws. The rule was developed in ECJ case-law. In particular in Costa v. E.N.E.L. (Judg-
ment of the ECJ of 15 July 1964 in case C-6/64 Flaminio Costa v. E.N.E.L, CELEX 
61964J0006), the ECJ ruled that by the integration to the community legal system of 
the norms which had been established by each Member State to date, the Member 
States limit their sovereign rights and may not adopt regulations which are contrary 
to the community law. As a consequence of this rule, EU law should be established 
before the national law in order to achieve the envisaged result that the legal regulations 
be consistent in all Member States. If there are no such regulations, then each State 
implements its own legislative solutions which may lead to problems and abuse in case 
of differences between the national legislations. Such differences may also hamper the 
uniform (harmonized) implementation of EU law across all Member States once such 
EU legislation is enacted. 

The genesis of the works on EU law regarding drones is presented by Zieliński: 
“considering the growth of remotely piloted aircraft systems, their potential benefits for 
European citizens and economy and the present lack of internal market in the sector, 
DG Enterprise and Industry and DG Mobility and Transport, in close co-operation with 
other European Commission services commenced on 23 June 2011 (…) consultations 
with a large group od stakeholders (UAS Analysis Process) the purpose of which was 
to contribute to the preparation of the civil RPAS application development strategy in 
Europe” (Zieliński 2014). There is a need to create such a strategy in order to include 
unmanned vehicles in the Single European Sky (SES), an initiative launched in 1999 
with the aim of “improving the performance of air traffic management and air naviga-
tion services through better integration of the European airspace” (Thomas 2015).

The consultations under the UAS Analysis Process took place in 2011-2012 with the 
participation of public institutions and businesses involved in this area. It was estimated 
that within a decade the global production would reach the level of 35 000 machines 
(Council of the European Union 2012). Today we already know that these projections 
were largely underestimated. Only 3 years later Bloomberg informed that “Amazon 
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sells over 10 000 drones monthly” (Levin 2014). In turn, drone sales in 2015 alone al-
ready exceeded 4.3 million drones (Bedard 2015) – over one hundred times more than 
forecasted for the entire decade. Had such dramatic market growth been assumed at the 
time, the matter of drone market regulation would surely have been given a higher pri-
ority. As part of consultations an important question was raised regarding the liability 
for possible accidents. General principles should be based on the regulations presently 
binding for manned aircraft. Detailed rules of conduct are set forth in Regulation (EC) 
No 785/2004. The scope of this regulation excludes aircraft whose maximum take-off 
mass does not exceed 500 kg (Regulation 785/2004: art. 2, Sec. 2, point g). 

In July 2012 the European Commission appointed the European RPAS Steering 
Group (ERSG) to co-ordinate the work of institutions and experts in the area of 
unmanned flights (European Parliament 2015), including, EASA (European Avia-
tion Safety Agency), EUROCONTROL (European Organization for the Safety of 
Air Navigation), EUROCAE (European Organisation for Civil Aviation Equipment), 
SESAR JU (Single European Sky ATM Research: Joint Undertaking),, JARUS (Joint 
Authorities for Rulemaking on Unmanned Systems) and other. In 2013 the ERSG 
published a “Roadmap for the integration of civil Remotely-Piloted Aircraft Systems 
into the European Aviation System” (European RPAS Steering Group 2013) setting 
the date of the integration commencement in 2016. The document’s main conclu-
sions include the statement that in principle unmanned vehicles should be treated 
as manned vehicles, bearing in mind their specific features. As not all technologies 
necessary to ensure the required safety level are already widely available, in the ini-
tial phase drone integration should be based on a defined set of conditions which must 
be met so that the aircraft be permitted to fly. Another proposal is the removal of the 
maximum take-off mass limit of 150 kg and granting EASA regulatory competencies 
regardless of the aircraft mass. 

Because remotely piloted aircrafts do not require a crew or a pilot in the cabin, flight 
safety matters relate to third parties who are on the ground or in other aircraft flying in 
the air. By analogy to manned flights, the RPA overflight clearance should be therefore 
granted in accordance with the standard procedure applicable in all EU Member States. 
In doing so one may take an analogous approach to safety matters. The final effect 
would be the integration of manned and unmanned air traffic as far as requirements and 
procedures are concerned, bearing in mind the differences resulting from the specific 
features of these two types of aviation.
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In order to enable the integration of RPAS into the present system, it is necessary 
to define the rules for licensing operators, evaluating aircraft airworthiness, as well 
as necessary procedures (with regard to operation, communication and identification). 
This results from Annex 2 to the Chicago Convention (ICAO, 1944: Annex 2 – Rules of 
the Air, Appendix 4. Remotely piloted aircraft systems, art. 1-3), which lists the above 
areas as necessary for the introduction of RPAS into the airspace. According to Crespo 
and Mendes de Leon, “[t]he operations of RPAS itself have to comply with existing and 
future regulations and procedures of manned aviation as feasible. A general concept of 
RPAS integration is that RPAS shall pose no greater risk than manned aviation” (Cre-
spo, Mendes de Leon 2011, p.258). In accordance with the above assumption, RPAS 
are to be finally included in the Single European Sky (SES).

In the case of unmanned flights regulation in the EU, the principle of “occupied 
field” has not been applicable so far, because EU treaties did not deprive Member 
States of the competence to adopt legislation in this respect. However one may ex-
pect that such regulations will soon be introduced. According to Polish MEP Janusz 
Zemke, “[t]herefore, the European Commission and Parliament plan on introducing 
regulations to cover the whole of the EU. Objectively, I believe this issue should be an 
EU competency” (Levy-Abegnoli 2015). Should the provisions be adopted in form of 
regulations, the principle of the primacy of EU law over national laws applies and the 
law of individual Member States would be substituted with new EU regulations.

EASA consultation process and its effects
The European Commission recommends that new regulations should be drafted tak-

ing into consideration strict safety rules, protection of fundamental rights of the citizens 
and control of drone flights in order to guard against threats (e.g., terrorism), insurance 
liability rules and support to the growth of the European RPAS market (European Com-
mission 2014a, p.4). On 31 July 2015 EASA launched a consultation process regarding 
the introduction of a new regulatory framework for drones taking into account the 
above recommendations. As a result EASA published, in September 2015, a document 
with the proposal to create common rules for operating drones in European aerospace 
(A-NPA 2015-10) (EASA 2015a).

EASA identifies two sets of priorities that should be considered when drafting 
new regulations. On the one hand, it stresses economic aspects such as industry 
growth and creation of new jobs. But on the other hand, it also mentions such 
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issues as safety, environmental protection, privacy and data protection (EASA 
2015a: p. 1). The proposal suggests to introduce common European safety rules 
regarding the use of drones regardless of their mass. This means that the features 
of a machine (e.g., take-off mass) are relatively less important than the purpose and 
circumstances of its use.

The EASA proposal contains 33 safety rules recommendations which do not differ-
entiate between commercial and non-commercial use of drones. This uniform approach 
was justified with the fact that the same operation and the same machine may be used 
both for a commercial and non-commercial purpose. There are no grounds to differenti-
ate safety rules for such flights. Instead, a division into three basic categories was made 
(EASA 2015a: p. 14) depending on the operation risk: 

 ▪ ‘Open’ category (low risk): safety is ensured through compliance with industry 
standards, and the requirement to have certain functionalities and a minimum 
set of operational rules. Enforcement mainly by the police.

 ▪ ‘Specific category’ (medium risk): authorisation by a National Aviation Author-
ity responsible for airspace safety following a risk assessment.

 ▪ ‘Certified’ category (higher risk): requirements comparable to those for manned 
aviation. Oversight by a National Aviation Authority and EASA, appropriate 
licences and training are required.

In accordance with the above, EASA regulations would be applicable only to the 
certified flight category. The remaining categories would be regulated by individual 
Member States, via designated authorities. The proposed division is analogous to the 
one proposed earlier in the Riga Declaration.

Classification as the open category, in accordance with proposals 5-19, requires 
flights under a direct visual line of sight (VLOS) operated with a drone of less than 
25 kg up to the height of maximum 150 m above the ground. The pilot is liable for 
safe joint use of airspace and safe distance from persons and property on the ground.  
In this category, flights over a gathering of people (more than 12 persons) are prohibited.  
For flights at an operating height above 50 m, basic knowledge of aviation rules is 
required. The proposal also provides for the introduction of so-called geo-fencing, i.e., 
determining zones in the airspace which a given machine would not be able to enter 
even if its operator attempts to do so. EASA shall prepare standards for marking such 
zones (e.g., data format) and a method for transferring such data directly to drones. 
This requires to adapt technical standards of machines to use such data. Competent 
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institutions would then be able to define no-drone zones and limited drone-zones  
(in which it must be possible to clearly identify a given aircraft). 

Equipment manufacturers will be obligated to provide information attached to their 
products about the rules of using drones in the “open” category. Basic requirements re-
garding the features and functions of such drones shall be defined by EASA taking into 
consideration UE product certification rules (e.g., the CE label). Three subcategories 
will be created (EASA 2015a: p. 23): 

 ▪ Category A0 – ‘Toys’ and ‘mini drones’ with a mass under 1 kg
 ▪ Category A1 – ‘Very small drones’ with a mass under 4 kg 
 ▪ Category A2 – ‘Small drones’ with a mass of 4 to 25 kg.

Drones in Category A0 are prohibited to exceed the ceiling of flight 50 m above 
ground. In Category A1 the aircraft must have geo-fencing capability and active au-
tomatic identification enabled when operating in the ‘limited-drone zones’. Drones in 
Category A2 should also be equipped with such mechanisms but they are not allowed 
to enter ‘limited-drone zones’. The above rules apply also to tethered aircraft.

A special category covers unmanned flights which do not meet the conditions of 
the open category and therefore pose a higher risk. In connection with the above, the 
operator should perform a risk analysis and supply a set of information necessary 
to evaluate the risk to a respective national institution. The information should also 
include the method for removing identified kinds of risk. The operator should also 
prepare an operating manual containing flight requirements such as conditions, person-
nel qualifications and aircraft inspection documentation. The flight must be performed 
in accordance with the authorization issued. Flights in the special category may be 
performed exclusively by certified aircraft. In proposal 28 EASA suggests that aircraft 
manufacturers together with respective standardization bodies provide standards to 
address the safety risks. This would simplify and harmonize the process of obtaining 
a flight authorization. 

The highest category (certified) pertains to flights with the highest risk level.  
Requirements in this category are comparable to the requirements for manned flights. 
This means that it is necessary to obtain a Certificate of Airworthiness and Type Certifi-
cate (compliance with environmental protection standards) equivalent to the presently 
binding certificates for manned aircraft (TC/CofA). Institutions participating in the 
flight organization process (e.g., as employee training providers) should have appropri-
ate certificates. A pilot should have a license and an aircraft operator should have ROC 
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(Required Operational Capability). EASA plans to prepare various kinds of Certifica-
tion Specification (CS) for unmanned vehicles, depending on their type. The scope of 
EASA liability in the certified category is the same as in the case of manned flights. 

Upon collecting comments on the A-NPA 2015-10 document, in December 2015 
EASA published a Technical Opinion (EASA 2015b) on unmanned aircraft. It is an 
updated version of the prior document taking comments into account. The number of 
proposals was reduced from 33 to 27 as a result of deleting most general proposals or as 
a result of joining proposals. The term “drones” was replaced with the term “unmanned 
aircraft” in order to ensure consistency with ICAO terminology. EASA however re-
serves the right to use the term „drone” for example in marketing communication as it 
is a widely used and comprehensible term. 

In August 2016 EASA published the Prototype Regulation (EASA 2016) focused 
on open and special categories. All parties involved in the legislative process were 
given the possibility to read the proposed regulation and to provide their comments. 
Objections are raised by, for example, modellers who complain that EASA included 
also flying models in the scope of regulations regardless of prior statements that this 
would not be the case. In the opinion of Europe Air Sports, “[f]or model flying, the pro-
posed Prototype Rules are largely unnecessary, overly complex and disproportionate 
given the widely acknowledged safety record for model flying established over the last 
century throughout Europe” (Phipps 2016). It is worth noting that the US Federal Avia-
tion Administration (FAA), contrary to European regulations, directly excludes flying 
models from regulations applicable to drones (Federal Aviation Administration 2012). 
Furthermore, the Prototype Regulation is criticized by the Drone Manufacturers Alli-
ance Europe, the organization established by 3 leading European drone manufacturers: 
Parrot, DJI, GoPro and modelled on a similar US organization: “[t]he recent EASA pro-
posal strikes us as too complex and too conservative given the excellent safety record 
of the technology” (Posaner 2016). As an effect of the consultation process a refined 
and more detailed version of the document was published in May 2017, called NPA-
2017-05 (EASA 2017). It contains a technical analysis of each risk category, together 
with their social, economic and safety implications.

In November 2016 the Warsaw Declaration was published by EASA and Polish 
aviation institutions. It assessed the progress achieved since the Riga Declaration and 
laid down ground rules for further development of regulations in the area of unmanned 
aviation, such as addressing the problems of coordination between various EU institu-
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tions and highlighting the principles of safety and simplicity of the future regulations 
(Bujnowski 2017). The declaration introduces an important concept of U-Space, be-
ing a set of services and procedures allowing to automate control over UAVs to a big 
extent, especially in urban areas and when flying at low operating hights. In a declara-
tion in June 2017 the European Commission declared that the implementation of the 
basic level of U-Space should be completed in 2019 (European Commission 2017). 
According to SESAR JU, the most important components of U-Space are electronic 
registration, electronic identification and geo-fencing (SESAR JU 2017: p. 2). Based 
on the recommendations by SESAR JU, a budget of EUR 9 million has been assigned 
from the EU’s Horizon 2020 budget for the selected projects (Air Traffic Management 
2017). This meant that European institutions are entering new phase in the regulatory 
process with particular tasks assigned and budgeted. 

In February 2018 EASA released a new version of the rules proposed to the EU 
Commission – EASA Opinion 01/2018. It focuses on the open and specific categories 
of drone operations. It highlights that model aircraft are subject to the regulation and 
that all flights beyond visual-line-of-sight require registering these aircraft and passing 
tests by their pilots, as it falls into the specific category. Additionally, all aircraft “able 
to transfer 80J of terminal kinetic energy in an impact with a person” (EASA 2018) 
should be registered. Most drones currently used for amateur filming (such as one of 
the most popular models – DJI Phantom) do not meet this restriction, so according 
to the new rules they should all be registered. Several additional changes were also 
introduced in the Opinion, such as cancelling the minimum age or maximum camera 
resolution requirements in the open category. In July 2018 the European Parliament 
formally adopted the new Regulation 2018/1139 on common rules in the field of civil 
aviation and establishing a European Union Aviation Safety Agency, which came into 
force in September. This means that the general rules established by EASA are now 
applicable for all EU member states, even though specific directives will need to be 
implemented by the Commission to establish detailed rules for pilot training, exams, 
drone registration and other technical details.

Nevertheless, due to the lack of final regulations at the EU level up to this moment, 
individual Member States make attempts to ensure the highest possible safety level.  
It is in the interest of each State that the law governing this area be uniform in all 
Member States and secure the highest possible number of occurrences. However, the 
rapid market growth forces respective States to adopt regulations fast. There are certain 
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general standards determined (for example, by JARUS), but they are not sufficient to 
ensure uniform regulations. After the implementation of Regulation 2018/1139 each 
member state will be required to adopt their regulations to the uniform standard, pos-
sibly using transition periods.

Conclusions
Currently applicable regulations may be divided in two categories: existing regula-

tions which can be interpreted so as to extend to unmanned vehicles and new regu-
lations introduced specifically for drones. In the case of the first category, problems 
arise as a result of differences between manned aircraft and unmanned aircraft. The 
technology undergoes such rapid changes that also the regulations pertaining directly 
to the unmanned aircraft may be not be entirely suitable. There should be no doubt 
that the area of unmanned aerial vehicles should be regulated at an international level 
similarly as manned flights are regulated. This results from the need to ensure safety in 
the airspace.

Attempts are being made to draft uniform regulations both at the EU level and at the 
global level (by ICAO). By analogy to manned flights, one may expect that the basic 
legal framework will be provided by ICAO. More detailed issues may be regulated at 
the level of respective states or groups of states (e.g., EU). Work on the regulation of 
unmanned flights in the EU has commenced in 2011. The problem was noticed then but 
drones were much less popular at that time than they are at present. Also the need to 
co-ordinate works of numerous institutions involved is a serious obstacle. 

As there were no consistent regulations at the international level or across the 
EU, national regulations were introduced. The more such separate systems, the 
more difficult it will be to integrate them later. There is also an increased safety risk 
related to UAS due to the steadily increasing number of aircraft, their uncontrolled 
use and lack of requirements regarding the equipment and pilot qualification. Lack 
of control also means increased opportunities for criminal acts and terrorist attacks. 
Drones’ characteristic features also make them very convenient and anonymous 
tools for committing a tort. As a result, various methods are currently developed 
for preventing such conduct, for example distorting communication or intercepting 
drones.

Also the impact of the legal situation on economy should be noted. On the one hand, 
less comprehensive (looser) regulation may mean larger sales and higher profits for 
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manufacturers. Equipment may be cheaper because it does not have to meet specific 
requirements. If there are only national regulations, the manufacturer may choose the 
country in which such requirements are less stringent. The purchase process itself is 
simple as it does not involve additional activities or costs. Probably the lack of regula-
tions may be seen as one of the reasons of such a rapid growth of the sector. But on the 
other hand, regulation of the unmanned flights area is very beneficial to the economy. 
Many new companies and jobs are created and the sector generates profits. Lack of 
international regulations provides certain benefits to national legislators. They have 
greater control over the legal system in the country and may achieve consistency with 
other regulations and technical requirements with greater ease.

It may be assumed that ICAO will complete the pending process of drafting regula-
tions regarding unmanned flights. Pursuant to Article 37 of the Chicago Convention 
each contracting State is obligated to secure uniformity of its regulations with the 
provisions of the Chicago Convention. However, the European Union as an entity is 
not a party to the Convention, even though all its Member States are contracting States. 
This means that the EU is not obligated to create law which is consistent with the 
Convention. In such a situation EU through EASA continues its works on EU regula-
tions regarding unmanned flights. Thus EU Member States will be obligated to observe 
ICAO rules (they are parties to ICAO) on the one hand and to observe EU regulations 
on the other. Besides, national regulations will also exist in this respect which may be 
inconsistent with the new regulations. In the case of such conflict, EU law shall prevail. 

Aviation is a specific area due to, inter alia, its international character. In addition, 
issues connected with safety of persons and property in the air and on the ground are 
important. Due to these specific features harmonization of regulations to the maximum 
extent seems to be beneficial. It should be stressed that EASA and ICAO co-operate 
in the creation of new legal solutions. However this does not mean that these solu-
tions will be identical. The present legal situation and the direction of its development 
indicate that despite the attempts to harmonise regulations between ICAO and EASA 
certain differences will remain. In the event of aerial incidents, problems may arise with 
determining the applicable legal regulations. 
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Streszczenie
Artykuł analizuje potencjalny wpływ Brexitu na siłę głosu państw członkowskich oraz pośrednią siłę głosu 
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On 29 March 2017, the United Kingdom (UK) government officially launched the 
procedure for a member state’s withdrawal from the European Union (EU). This was 
the consequence of the referendum of 23 June 2016, in which the citizens of the United 
Kingdom of Great Britain and Northern Ireland voted for the country’s withdrawal 
from the European Union. Although the referendum itself was only of non-binding, 
consultative nature, it led to the initiation of the process of leaving the EU under ar-
ticle 50 of the Treaty on European Union. This event, unprecedented in the history of 
European integration so far, poses a big challenge for the EU. At the same time, the 
UK’s withdrawal from the EU will have an impact on the weighted voting system in the 
Council and the voting power of member states in that institution.

In the double majority system, when a decision in the Council is taken on the 
initiative of the European Commission or the High Representative of the Union for 
Foreign Affairs and Security Policy, a qualified majority constitutes at least 55% of the 
members of the Council (at least 16 in the case of its full composition) representing 
the participating member states, the total population of which is at least 65% of the 
population of these countries and a blocking minority must include at least four Council 
members (TUE: art. 16(4)). 

In cases where not all the member states participate in voting, a blocking minority 
includes a minimum number of Council members representing more than 35% of the 
population of participating countries, plus one additional member (TFUE: art. 238(2)). 
If the Council does not act on the initiative of the European Commission or the High 
Representative of the Union for Foreign Affairs and Security Policy, the majority 
threshold for most countries is higher and support of at least 72% of the members of 
the Council is required. However, such situations are extremely rare and, therefore, 
have not been included in the further analysis. 

Following the entry into force of the Treaty of Lisbon, the evolution of the compro-
mise culture in the Council can be observed. In the case of decisions taken by qualified 
majority, objections or abstentions by states unable to block the decision are considered 
excessive and contradictory to the prevailing political culture. There is also an informal 
rule that, under the ordinary legislative procedure, the whole Council should defend the 
common position reached in this institution before the European Parliament (Novak 
2013: p. 1098–1103). At the same time, qualified majority voting (QMV) has become 
the default method of adopting decisions in the Council (TUE: art.16(3)) and the Treaty 
of Lisbon has significantly expanded the scope of use of this method of voting (Miller, 
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Taylor 2008: p. 79–85). As a consequence, the ability of member states to form coali-
tions within the Council in order to influence the outcome of this institution’s decision-
making process has increased.

The aim of the article is to analyse the potential impact of Brexit on the voting 
power of member states and indirect voting power of EU residents in the Council, in 
the case of adopting decisions by the qualified majority of votes, as well as to determine 
to what extent the indirect voting power of residents from individual member states 
is equal. The leading hypothesis of the paper assumes that the fact of leaving the EU 
by the United Kingdom leads to another transfer of voting power to the benefit of the 
five countries with the largest populations. In the first and second parts of the paper, 
the basic notation and definitions, research questions, and used methodologies were 
presented. Next, the way of measuring the populations of EU countries for the purpose 
of qualified majority voting in the Council was introduced. Then, an analysis of the 
change of the voting power of Council members as a result of the UK’s withdrawal 
from the EU was performed. In the fifth part of the article, the impact of Brexit on the 
indirect voting power of EU residents in the Council was presented. The article ends 
with conclusions.

Notation and definitions
In order to conduct a voting simulations in the Council, the following notation and 

definitions were adopted.
For a voting game with n voters, N={i1,i2,…,in} is a nonempty finite set of voters 

and S is a subset of N. Any subset S ⊆ N is called a coalition. The subset S has the value 
𝒗(S)=1 if under the voting rule is sufficient to pass a positive action, otherwise subset 
S has the value 𝒗(S)=0. A subset S is said to be a winning coalition S ∈ W if and only if 
𝒗(S)=1. The voter i is a critical member of a coalition S ∈ W if 𝒗(S)=1 and 𝒗(S -{i})=0.

The set of blocking coalitions is denoted as B. A subset S is a blocking coalition if 
N –S ∉W and S itself is not winning S ∉W . Minimal blocking coalition is a set of those 
elements S of B of which no proper subset belongs to B. A blocking coalition is minimal 
when none of the possible subcoalitions cannot guarantee the blocking of a decision in 
a given voting body.

L is a set of subsets N called losing coalitions. A set S is losing if its complement 
N –S ∈W.

A proper simple game is a pair (N, W ) such that :
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	 ∅ ∉ W , the empty set of voters is not a winning coalition; 
	 N ∈ W , the entire set of voters constitutes a winning coalition; 
	 If S ∈ W and S ⊆ T then T ∈ W – if set S is winning and T contains all voters of S 

then T is also a winning coalition;
	 If S ∈ W then N -S ∉ W , a coalition complementary to the winning coalition must 

be a non-winning coalition.

Research design
The leading hypothesis of this work assumes that the UK’s withdrawal from the 

European Union will lead to another, after the introduction of the double majority 
system, flow of voting power to the five largest member states, and to an increase in 
the indirect voting power of their residents. The verification of the hypothesis requires 
finding answers to two research questions.

Question 1: How will the voting power of the states in the Council change in the 
double majority system after the UK’s withdrawal from the EU?

Only seven of the countries in which the population is larger than the community 
average will remain in the EU after Brexit. It can, therefore, be presumed that in the 
case of the measurement of the voting power in the Council using the Normalised 
Banzhaf Index (Banzhaf 1965) and the Preventive Power Index (Coleman 1971) the 
voting power of the member states with the largest population will increase, as support 
from them is crucial for the building of winning and blocking coalitions. The absence 
of the UK will make it more difficult to find a coalition partner with the right voting 
weight. At the same time, since the number of states required to adopt a Council deci-
sion by qualified majority will be reduced from 16 to 15, it should be assumed that the 
voting power of the four members of the Council with the smallest population is likely 
to weaken.

Question 2: Will the weighted voting system, after the UK’s withdrawal from the 
EU, be closer to a system in which the indirect voting power of all residents is equal? 

Assuming that the UK’s withdrawal will increase the voting power of countries 
with the largest population, while at the same time diminishing the voting power of the 
smallest members of the Council, Brexit should bring us closer to the system where the 
voting powers of all residents in the EU are equal. However, the difference between 
these systems can still be quite significant.
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Computer simulations2 of voting of the member states in the Council using math-
ematical power indices will be conducted based on the cooperative game theory. They 
will serve to determine the change in a priori voting power of the member states in the 
Council. Determining the conditions for the performance of the simulations, it is as-
sumed that casting a vote “for” or “against” a submitted proposal is random and equally 
likely for each of the decision-makers, and that they make the decision on how to vote 
independently. Consequently, it should be also assumed that the formation of each of 
the possible coalitions of players is equally likely. Thus, the negotiating situation will 
not be a subject of analysis here, but only the voting rule, in isolation from other factors. 
It must be borne in mind that proposing their original indices to measure voting power, 
Shapley and Shubik (1954), as well as Coleman (1971), emphasised that they should 
be applied primarily in the designing of formal solutions establishing decision-making 
bodies, i.e. serve to compare different voting systems.

Mathematical voting power indices are intended to determine a priori the impact 
of a voting rule in a given voting body on the distribution of voting power among its 
members. These indices, as Linder (2008: p.593) put it, “model the voting system as 
an ‘abstract shell’, without taking into consideration the voters’ preferences, the range 
of issues over which a decision is taken, or the degree of affinity between the voters”. 
As a consequence, the application of the n-person game theory of weighted voting to 
the analysis of the voting power of states in the Council is met with accusations of 
insufficient empirical grounding, the cognitive and prospective value of such studies 
being questioned (Albert 2003, 2004; Garret, Tsebelis 1999a, 1999b). However it is not 
possible to identify a priori voting power, which derives from the decision rule itself, 
with actual or de facto voting power, depending on such factors as e.g. actors’ prefer-
ences and strategies, or an interplay of the institutions (Hosli, Machover 2004). This 
analysis assumes a normative approach under which all variables, except the voting 
rule itself, should be omitted.

In order to analyse the impact of the UK’s withdrawal on the voting power of the 
states in the Council, two mathematical indices will be used: Normalised Banzhaf In-
dex (NBI) and Preventive Power Index (PPI). The use of NBI and PPI makes it possible 

2  The POWERGEN 3.0 program, developed by Author, generates indices of the players’ voting 
power. POWERGEN 3.0 allow to indicate for a blocking minority the minimum number of play-
ers required for its creation. This function is absent from any of the commonly available programs, 
and it is important in the case of simulations of voting in the EU Council in accordance with the 
double majority system.
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to compare the obtained results with the previous research on the voting power of the 
member states in the Council (i.a. Moberg 2014; Sozański 2014; Kirsch 2010; Bârsan-
Pipu, Tache 2009; Hosli 2008).

The NBI indicates the probability that a player (e.g. an EU Member State) will find 
himself in a position where it will depend on his position whether the proposal receives 
the majority support needed for its adoption by the voting body. The Power to Prevent 
(Block) Action Index indicates what is the chance of a member of a given voting body 
to block a decision. This index de facto determines the share of the winning coalitions 
that a given player is a critical member of in the total number of all winning coalitions. 
It should be kept in mind that the PPI overestimates the voting power of those voting 
body members that frequently tend to take extreme positions.

Computer simulations, the results of which have been presented in the article, were 
based on official Eurostat data3.

In the case of an indirect analysis of the voting power of residents of individual 
member states, it was assumed that a two-level decision-making system operates in 
the Council. The indirect voting power of each resident of a Member State is equal 
to the product of the direct voting power of the resident and the voting power of their 
representative in the Council. To determine the direct voting power of a resident, it 
is assumed that each member state is a separate constituency and that an EU resident 
belongs only to one constituency (EU Member State) and independently expresses their 
opinion on the initiative considered in the Council, as if they were doing so in a poll in 
which they have one vote and can vote only “for” or “against” the proposed initiative. 
At the same time, it is assumed that there is no significant correlation between residing 
in a particular state (affiliation with a constituency) and preference with regard to the 
issues that may become the subject matter of a decision in the Council. Representatives 
of a Member State in the Council vote “for” or “against” an initiative independently 
of one another, guided solely by the outcome of the poll in a given state. In this case, 
the impact of each resident on the outcome of voting in the Council is equal, if the 
voting power of the member states is proportional to the square root of population4.  
We should agree with Kirsch (2007: p.373) that the correlation between the preferences 
of residents or citizens in particular constituencies varies over time and depending on 
the issues being resolved, while the weighted voting system in a particular institution 

3  Eurostat, Usually resident population on 1 January (last update 2.10.2017), http://appsso.eurostat.
ec.europa.eu/nui/show.do?dataset=demo_urespop&lang=en [accessed 25.02.2018].

4  About the Penrose square root law, cf. Felsenthal, and Machover (1998: p.63-78), Penrose (1946).
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usually operates over a long period of time. Hence, it seems acceptable to assume that 
there is no strong correlation of preferences among residents of EU member states.

To determine how much of each country’s voting power in the Council is propor-
tional to the square root of population, the ratio of voting power to the square root 
of population was determined. The ratio was calculated using the formula (ηS)/(Hs)5 
where:

η – the number of swings of a given player (member state) in a given voting system;
H –the sum of swings of all players;
s – the square root of the player’s population;
S – the sum of square roots of the populations of all players in the council.
If, for a Member State, the ratio assumes a value of exactly 1, then its voting power 

is directly proportional to the square root of population (number of residents). On the 
other hand, when such a value occurs for all members of the Council, then we are 
dealing with a voting system in which the indirect voting power of all residents of the 
member states is equal. Where the ratio assumes a value less than or equal to 1, then the 
respective voting power of a given state is underestimated or overestimated in relation 
to the square root of its population.

In order to answer the question of how much of a voting system in the Council is 
convergent with the so-called equal impact system and what changes in this regard will 
result from the UK’s withdrawal from the EU, we will determine the average absolute 
deviation of the ratios of voting power to the square root of the population of individual 
EU states from the value of this ratio equalling 1 (full proportionality).

We shall use the following formula:

where:
xi – ratio of voting power to the square root of population of an individual player 
N – the total number of the players
The D ratio indicates how much, on average, the voting power of the states in the 

analysed voting system is absolutely deviated from the weighted voting system in 
which the indirect voting power of all residents of those states is equal (assuming the 
above-mentioned assumptions are fulfilled). The higher the value of the D ratio, the 

5  Felsenthal and Machover (1998: p.166).
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higher the average absolute deviation of the voting power ratio to the square root of 
population of all players and, therefore, the analysed voting system is more divergent 
from the voting system where the voting power of all citizens in the EU is equal.

The population of member states
The Regulation of the European Parliament and of the Council on demographic 

statistics in Europe has normalised the way of measuring the population of individual 
EU member states for the needs of qualified majority voting in the Council (Regula-
tion 1260/2013). It imposes on each country the obligation to provide the European 
Commission (Eurostat) with data on the population at the member state level on 31 
December within eight months of the end of the reference year. In practice, the popula-
tion of member states, for the purposes of qualified majority voting, is defined as the 
number of persons residing in an EU country at the time of reference. It is, therefore, 
the number of residents, and not citizens of the member state concerned, and it also 
includes nationals of other countries, including those who do not have EU citizenship 
(Kleinowski, Czaputowicz 2016: p. 142–143). 

As shown by the data presented in Table 1, this system favours the countries of the 
‘old Union’, in which the number of immigrants is relatively higher: for example, in 
Germany it is 10.5 percent, in United Kingdom and Italy more than 8 percent, in Spain 
more than 9 percent and in Luxembourg almost 48 percent, while in Poland it is only 
0.41 percent of the population. In practice, this leads to an increase in the voting power 
of citizens, above all of those countries in which the relative number of immigrants-
residents is high.

Table 1: Population without the citizenship of the reporting EU Member State.

Member 
state

Usually 
resident 

population
Population

Population 
without 

the citizen-
ship of the 

country

Population 
without 

the citizen-
ship of the 
country-
share in 

total popu-
lation 

Population 
without the 
citizenship 
of the EU

Population 
without the 
citizenship 
of the EU-
share in 

total popu-
lation 

Germany 82064489 82175684 8651958 10.53% 4850914 5.90%
France 66661621 66730453 4405775 6.60% 2877568 4.31%
United 

Kingdom 65341183 65382556 5684047 8.69% 2479419 3.79%
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Italy 61302519 60665551 5026153 8.29% 3509130 5.78%
Spain 46438422 46440099 4417517 9.51% 2483686 5.35%

Poland 37967209 37967209 155533 0.41% 130442 0.34%
Romania 19759968 19760314 107235 0.54% 59205 0.30%

Netherlands 17235349 16979120 900501 5.30% 441796 2.60%
Belgium 11289853 11311117 1333243 11.79% 457365 4.04%
Greece 10793526 10783748 798357 7.40% 591693 5.49%
Czech  

Republic 10445783 10553843 476346 4.51% 280908 2.66%

Portugal 10341330 10341330 388731 3.76% 283500 2.74%
Sweden 9998000 9851017 782833 7.95% 478845 4.86%
Hungary 9830485 9830485 156606 1.59% 71463 0.73%
Austria 8711500 8700471 1267674 14.57% 651273 7.49%
Bulgaria 7153784 7153784 78058 1.09% 64946 0.91%
Denmark 5700917 5707251 463147 8.12% 273772 4.80%
Finland 5465408 5487308 229765 4.19% 135563 2.47%
Slovakia 5407910 5426252 65840 1.21% 15400 0.28%
Ireland 4664156 4726286 546050 11.55% 128066 2.71%
Croatia 4190669 4190669 43287 1.03% 29813 0.71%

Lithuania 2888558 2888558 18682 0.65% 13733 0.48%
Slovenia 2064188 2064188 107766 5.22% 90169 4.37%
Latvia 1968957 1968957 288946 14.68% 282972 14.37%
Estonia 1315944 1315944 198251 15.07% 182879 13.90%
Cyprus 848319 848319 147268 17.36% 38141 4.50%
Luxem-
bourg 576249 576249 269175 46.71% 39669 6.88%

Malta 434403 450415 46935 10.42% 23177 5.15%
Total 510860699 510277177 37055679  20965507  

Source: Own calculations based on Eurostat, Population on 1 January by age group, sex 
and citizenship (last update 12.04.2018), http://appsso.eurostat.ec.europa.eu/nui/show.
do?dataset=migr_pop1ctz&lang=en (Accessed on 14.04.2018); Eurostat, Usually resident 
population on 1 January (last update 2.10.2017), http://appsso.eurostat.ec.europa.eu/nui/show.
do?dataset=demo_urespop&lang=en (Accessed on 25.02.2018).

The described phenomenon does not result from the so-called migration crisis, 
which EU countries have been struggling with since 20156, but it did have some influ-

6  A rise in the number of immigrants and refugees arriving in Europe was already noticeable in previous 
years.
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ence on them. In the years 2014–2016, the total net migration balance for the entire EU 
was positive and amounted to 4 178 583 people, which is relatively small in relation to 
its population. However, there has been a concentration of migration in several member 
states, where the percentage of immigrants in the population was already quite high. 
The target country of immigration was mainly Germany (2 214 009 people), Great 
Britain (896 145 people), Sweden (273 952 people), Austria (253 295 people), Italy 
(206 159 people), and the Netherlands (169 361). 

The number of residents may not be equated with the total population of a state, but 
the differences are very small. For the majority of EU countries, the reported population 
is equal to, or slightly higher than the number of residents. A strange situation occurs 
only in Italy, where, according to official data, the number of residents is by ca. 640 000 
people higher than the population of this country. Consequently, it is doubtful whether 
the given data are correct in this case.

Following the entry into force of Regulation (EU) No. 1260/2013, the practice of 
updating the annex to the Council’s Rules of Procedure specifying the population of 
individual member states has been ceased, followed by the direct application of Art. 4 
of the aforementioned regulation. 

The change of the voting  
power of Council members as a result  
of the UK’s withdrawal from the EU

The introduction, under the Treaty of Lisbon, of a new weighted voting system in 
the Council, the so-called double majority system, has led to a flow of voting power 
towards the four EU member states with the largest population (Felsenthal, Machover 
2004; Bobay 2004; Baldwin, Widgren 2003), the support of which became crucial to 
the formation of a winning or blocking coalition. Accordingly, as indicated in Table 
2, the UK’s withdrawal from the EU has led to changes in the voting power of other 
member states as measured using the NBI and the PPI.

In the case of voting power measured using the NBI, Brexit leads to its flow towards 
the five members of the Council with the largest population, in particular Poland and 
Spain. Changing the weighted voting system will also be beneficial for Romania and 
the Netherlands, but to a much lesser extent.
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Table 2: The change of the voting power of the states in the Council for deci-
sions adopted by qualified majority after the UK’s withdrawal from the EU.

State
EU 28 states EU 27 after Brexit Change relative to EU 28 states

NBI PPI NBI PPI NBI 
change 

NBI 
change 

(%)
PPI 

change
PPI 

change 
(%)

Germany 0.1025 0.748 0.1198 0.7897 0.0173  16.84 0.0417  5.57 

France 0.0844 0.6157 0.0995 0.6563 0.0152  17.96 0.0406  6.59 
United 

Kingdom
0.0829 0.6049 - - - - - -

Italy 0.0787 0.5739 0.0918 0.6055 0.0132  16.75 0.0315  5.50 

Spain 0.0618 0.4512 0.0762 0.5023 0.0143  23.18 0.051  11.31 

Poland 0.0507 0.3698 0.0649 0.428 0.0142  28.12 0.0583  15.77 

Romania 0.0375 0.2739 0.04 0.2638 0.0025  6.55 -0.0102 - 3.72 

Netherlands 0.0349 0.2549 0.0371 0.245 0.0022  6.33 -0.01 - 3.92 

Belgium 0.0289 0.2112 0.0302 0.1992 0.0013  4.34 -0.0121 - 5.72 

Greece 0.0285 0.2076 0.0296 0.1953 0.0012  4.10 -0.0123 - 5.94 
Czech 

Republic
0.0281 0.2051 0.0292 0.1926 0.0011  3.92 -0.0125 - 6.09 

Portugal 0.028 0.2043 0.0291 0.1918 0.0011  3.88 -0.0125 - 6.13 

Sweden 0.0277 0.2018 0.0287 0.1891 0.001  3.69 -0.0127 - 6.30 

Hungary 0.0275 0.2006 0.0285 0.1878 0.001  3.61 -0.0128 - 6.38 

Austria 0.0264 0.1924 0.0271 0.179 0.0008  2.98 -0.0134 - 6.95 

Bulgaria 0.0248 0.181 0.0253 0.1667 0.0005  1.95 -0.0143 - 7.88 

Denmark 0.0233 0.1703 0.0235 0.1553 0.0002  0.92 -0.015 - 8.81 

Finland 0.0231 0.1685 0.0233 0.1534 0.0002  0.73 -0.0151 - 8.98 

Slovakia 0.023 0.1681 0.0232 0.153 0.0002  0.68 -0.0152 - 9.02 

Ireland 0.0223 0.1627 0.0223 0.1471 0  0.06 -0.0156 - 9.59 

Croatia 0.0218 0.1592 0.0217 0.1433 -0.0001 - 0.37 -0.0159 - 9.97 

Lithuania 0.0205 0.1496 0.0202 0.133 -0.0003 - 1.63 -0.0166 - 11.11 

Slovenia 0.0197 0.1435 0.0192 0.1264 -0.0005 - 2.53 -0.0171 - 11.92 

Latvia 0.0196 0.1428 0.0191 0.1256 -0.0005 - 2.64 -0.0172 - 12.02 

Estonia 0.0189 0.138 0.0183 0.1204 -0.0006 - 3.39 -0.0175 - 12.71 

Cyprus 0.0184 0.1345 0.0177 0.1167 -0.0007 - 3.97 -0.0178 - 13.23 

Luxembourg 0.0182 0.1325 0.0174 0.1145 -0.0008 - 4.32 -0.0179 - 13.55 

Malta 0.018 0.1314 0.0172 0.1134 -0.0008 - 4.52 -0.018 - 13.73 

Source: Own calculations.
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In turn, for the six member states with the smallest populations, the NBI assumes 
a slightly lower value. In the case of the other members of the Council, a very slight 
increase in their voting power can be observed. 

Following the UK’s withdrawal from the EU, only in the case of Germany, France, 
Italy, Spain and Poland there will be an increase in the ability to block decisions mea-
sured by the PPI. This clearly indicates that after Brexit the importance of these states 
in the process of building blocking coalitions will increase even further. Theoretically, 
the change is most beneficial for the governments of Warsaw and Madrid, but their 
ability to block decisions will continue to diverge considerably from the opportunities 
that Italy, France and, above all, Germany will obtain. The ability to block a decision 
in the Council will decrease for all other states. At the same time, there is a relation-
ship between population and a change in the PPI. With the decline in the population 
of a state, the value of the PPI decreases to a larger extent as a result of the UK’s 
withdrawal from the EU. This indicates that the key criterion of weighing votes when 
creating blocking coalitions will be the EU population. Given that it is difficult to build 
a blocking coalition consisting of a large number of member states in the Council, the 
disproportion in the ability to block a decision between Germany, France and Italy and 
the remaining members of the Council may be even greater in practice. 

It should be borne in mind that in the case of weighting votes in the Council in accor-
dance with the double majority system, it is not easy to build a blocking coalition based 
on one country with a population of over 30 million. It is difficult even with two such 
member states, except when one of the coalition partners is Germany. Table 3 presents the 
smallest blocking coalitions possible to be created, assuming that maximum one or two 
countries out of six with the largest populations in the EU take part in them.

Table 3: Minimum number of states necessary to build a blocking coalition in 
the Council, assuming the participation of selected countries with the largest 
populations.

Member 
states

EU-28
EU-27

 after Brexit
Member 

states
EU-28

EU-27 
after Brexit

Germany 1+8 1+6
Germany and 

France
2+2 2+2 (2+1)

France 1+10 1+7
Visegrad 
Group

4+12 4+8
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United 
Kingdom

1+10 -
Poland and 

UK
2+6 -

Italy 1+11 1+8
Spain and 

Poland
2+8 2+6

Spain 1+14 1+10
Italy and 

Spain
2+6 2+3

Poland 1+15 1+11
Italy and 
Poland

2+6 2+4

Source: Own calculations.

An analysis of the data included in the table clearly indicates that, as a result 
of leaving the EU by Great Britain, it will be easier to build blocking coalitions 
around the five Council members with the largest populations. This will be the result 
of lowering the decision-making threshold of the population in the case of QMV, 
from approximately 332.0 million to 289.6 million people, i.e. by almost 42.5 mil-
lion. After Brexit, the Franco-German tandem could create a blocking coalition with 
one more country with a population of around 8 million, if it were not for the fact 
that at least four Council members would still be required to create it7. It should be 
remembered that, in practice, there is very little chance of winning over the most 
populous countries from the group of medium-sized ones for a coalition. In most 
cases, a blocking coalition will have to be larger than the smallest one possible to cre-
ate, by at least several countries. In the case of Poland or Spain building a blocking 
coalition with medium-sized and small states, this probably means the need to create 
a coalition exceeding 55% of EU countries. However, after Brexit, in the case of the 
governments in Madrid and Warsaw, it will be easier to create blocking coalitions in 
partnership with Germany, France or Italy, and for Poland also within the Visegrad 
Group. Consequently, it should be stated that the UK’s withdrawal from the EU will 
strengthen the position of the European Commission and, indirectly, of the three 
largest EU–27 member states – in terms of their population – as it will be much easier 
to accept the European Commission’s proposal in the Council than to change or reject 
it. As a consequence, the “guardian of the law” in the EU can become its “midwife” 
even more. It only needs to win over 3–4 largest states (especially Germany) and 
11–12 other Council members for its initiative. 

7  The creation of a blocking coalition by the German-French tandem will require winning over two 
countries with a total population of about 7 million people.
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It should be kept in mind that in many cases a legislative initiative proposal prepared 
by the European Commission is neutral, or of minor importance for some member 
states and, in this case, they tend to support the proposal presented by the Commission. 
Therefore, after Brexit, it will gain a lot of freedom in shaping proposed initiatives, pro-
vided that it takes into account the preferences of the largest EU countries to a sufficient 
degree and, at the same time, it will be able to count on the support of the majority of 
Council members. 

The voting power of member states in the Council changes, if we assume that there 
are relatively stable coalitions in it. Table 4 indicates how the voting power of Council 
members changes, measured using the NBI and PPI, assuming that the countries of the 
Visegrad Group and the Franco-German tandem co-ordinate their position on the EU 
forum. The size of the change was expressed as a percentage, in relation to the value 
of the voting power indices calculated on the assumption that all countries make their 
own decision independently of one another. The values of the indices   for the cases 
mentioned above are presented in table 6, which has been attached in the annex.

In respect of the ability to block decisions in the Council, as measured using the 
PPI, the co-operation of V4 states leads to its reduction for all other members of the 
Council, also after the UK’s withdrawal from the EU. Co-ordinating the position in 
the discussed institution by the members of the Visegrad Group increases their ability 
to build blocking coalitions, both in the EU consisting of 28 and 27 states. The PPI 
index for V4 takes the value of 0.7815 and 0.7997 respectively, which is more than 
in the case of Germany.

Table 4: The change of the voting power in the Council, measured using the 
NBI and PPI, in relation to the simulation assuming that all countries make 
their own decision independently of one another. 

State

The Visegrad Group coalition
The Visegrad Group coalition and 

Franco-German tandem

EU 28 states EU 27 after Brexit EU 28 states EU 27 after Brexit

NBI 
change 

(%) 

PPI 
change 

(%)

NBI 
change 

(%)

PPI 
change 

(%)

NBI 
change 

(%)

PPI 
change 

(%) 

NBI 
change 

(%)

PPI 
change 

(%)

Germany 15.02 -5.51 12.99 -9.53

4.29 - 0.002 -France 9.11 -10.33 13.46 -9.21



109The impact of Brexit on the voting power in the Council...

United 
Kingdom

8.65 -10.73 - - -12.06 -39.05 - -

Italy 6.93 -12.09 14.18 -8.63 -13.28 -39.85 -16.24 -44.24

Spain -6.38 -23.13 15.04 -7.89 -20.15 -44.68 -13.71 -42.52
Visegrad 
Group

0.81 - 3.92 - 10.11 - 10.49 -

Romania 8.80 -10.70 -7.85 -26.25 2.90 -28.74 -8.88 -39.34

Netherlands 6.17 -12.85 -7.63 -26.18 2.19 -29.24 -7.96 -38.81

Belgium -0.60 -18.46 -9.33 -27.44 1.72 -29.60 -4.62 -36.51

Greece -1.56 -18.98 -9.51 -27.61 1.40 -29.59 -4.16 -36.22

Portugal -2.35 -19.79 -10.14 -28.09 1.21 -29.86 -4.20 -36.23

Sweden -3.65 -20.83 -11.30 -28.97 0.36 -30.43 -4.94 -36.68

Austria -8.86 -25.00 -15.56 -32.36 -3.20 -32.79 -7.55 -38.40

Bulgaria -15.76 -30.77 -21.76 -37.33 -8.02 -36.22 -11.77 -41.21

Denmark -19.61 -33.87 -24.41 -39.60 -9.60 -37.26 -11.93 -41.45

Finland -15.69 -30.74 -20.22 -36.09 -4.69 -33.95 -6.50 -37.69

Ireland -14.83 -30.14 -18.44 -34.86 -1.88 -32.10 -2.40 -35.15

Croatia -16.80 -31.62 -20.31 -36.11 -3.01 -32.75 -3.33 -35.53

Lithuania -23.97 -37.63 -27.07 -41.63 -8.05 -36.37 -7.90 -38.68

Slovenia -26.50 -39.61 -28.86 -43.08 -8.75 -36.74 -7.50 -38.43

Latvia -25.38 -38.74 -27.48 -42.04 -7.06 -35.63 -5.35 -37.07

Estonia -24.92 -38.32 -26.22 -40.86 -4.27 -33.65 -1.22 -34.13

Cyprus -25.03 -38.29 -25.48 -40.26 -2.66 -32.41 1.76 -32.13

Luxembourg -26.49 -39.51 -26.93 -41.35 -3.50 -33.01 1.03 -32.55

Malta -24.77 -38.23 -24.73 -39.62 -0.65 -31.18 4.72 -30.11

Source: Own calculations.

Thus, the co-operation of the Czech Republic, Poland, Slovakia and Hungary in 
the Council definitely increases its ability to block decisions. However, it should be 
remembered that a condition for creating a blocking coalition is to recruit an appropri-
ate number of coalition partners.

Co-ordinating the position in the Council at the same time by the Franco-German 
tandem and members of the Visegrad Group significantly affects the voting power of 
EU countries in this institution. In the case of a permanent coalition of the governments 
in Berlin and Paris, their NBI increases by only about 4% for EU-28, and practically 
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does not change after Brexit. However, it should be noted that it takes very high values   
of around 0.2–0.22. The Franco-German tandem gains an extremely high ability to 
block decisions, as the PPI value is close to 1. This means that in practice it is unlikely 
that decisions in the Council will be adopted against France and Germany, espe-
cially after Brexit. As a result, when preparing a legislative initiative, the European 
Commission must take into account the interests of the Franco-German tandem to 
a sufficient degree. 

In the discussed case, the co-operation of the members of the Visegrad Group 
increases the probability that they will be in the position of a key player for the adop-
tion of an initiative in the Council by approximately 10%. At the same time, the V4 
countries are an important partner in the case of attempts to build a blocking coalition. 
In the case of other EU countries, including Italy, Great Britain and Spain, the co-
operation between the Franco-German tandem and members of the Visegrad Group 
leads to a 30%-40% reduction in their ability to block decisions, measured using the 
PPI. In such a situation, it is very difficult for EU member states with medium-sized 
and small populations to build a blocking coalition without the support of at least one, 
and preferably two, Council members with a population of over 30 million. The total 
population of the countries making up the Visegrad Group is around 63,65 million, 
which is comparable to the population of France. Therefore, the position of the largest 
“players” in the Council most often determines whether the creation of a blocking 
coalition is feasible.

The impact of Brexit on the indirect voting 
power of EU residents in the Council

As a result of the UK’s withdrawal, the EU population will decrease, which, coupled 
with the flow of voting power between the member states, will have a clear impact on 
the indirect voting power of EU residents in the Council and the convergence of the 
voting system in this institution with the so-called equal impact system. 

Chart 1 presents how the ratio of the voting power of individual Council members 
(as measured using the NBI) to the square root of their population will change. As-
suming that the population of states is determined by the number of people residing in 
a given country (residents), and not its citizens, we can observe that Brexit will lead 
to an even greater overestimation of Germany’s voting power in relation to the voting 
system where the voting power of all residents in the EU is equal. In the case of France 
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and Italy, for which, with 28 member states, the ratio of voting power to the square 
root of population assumed a value close to 1, the UK’s withdrawal leads to a marked 
overestimation of the voting power of these states and, consequently, of the indirect 
voting power of their residents. In turn, the voting power of Spain and Poland becomes 
approximately proportional to the square root of their population. In the case of all 
other countries, the indirect voting power of the population is reduced, including the 
degree of overestimation of the voting power of the seven members of the Council with 
the smallest populations is lowered.

Chart 1: The change in the ratio of the voting power of member states to the 
square root of population as a result of the UK’s withdrawal from the EU.

 
Source: Own calculations. 

At the same time, Brexit will result in the underestimation of the indirect voting 
power of Croatian residents and will increase the underestimation of the voting power 
of states with a population of less than 20 million, and more than 4 million.

To answer the question about the extent to which the double weighted voting system 
in the Council is convergent with the voting system where the voting power of all 
citizens/inhabitants is equal, based on the data in Table 2 and Table 3, the D ratio 
was determined for the EU consisting of 28 member states, as well as after the UK’s 
withdrawal from it.
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Table 5: The convergence of the weighted voting system in the Council with 
the system where the voting power of all citizens is equal for EU-28 and 
EU-27.

UE 
Member 

State

EU-28 EU-27

Population
Square 

root of the 
population

Number of 
swings (η)

Ratio of 
voting 
power 
to the 
square 
root of 
popula-
tion (A)

A-1 Population
Square 

root of the 
population

Number 
of swings 

(η)

Ratio of 
voting 
power 
to the 
square 
root of 
popula-
tion (A)

A-1

Germany 82064489 9058.9 22733139 1.120 0.120 82064489 9058.9 13862450 1.194 0.194

France 66661621 8164.7 18712511 1.023 0.023 66661621 8164.7 11602800 1.109 0.109

United 
Kingdom 65341183 8083.4 18384157 1.015 0.015 - - - - -

Italy 61302519 7829.6 17443533 0.995 -0.005 61302519 7829.6 10781652 1.074 0.074

Spain 46438422 6814.6 13714289 0.898 -0.102 46438422 6814.6 8923652 1.022 0.022

Poland 37967209 6161.8 11237887 0.814 -0.186 37967209 6161.8 7620132 0.965 -0.035

Romania 19759968 4445.2 8326020 0.836 -0.164 19759968 4445.2 4667788 0.819 -0.181

Netherlands 17235349 4151.5 7748574 0.833 -0.167 17235349 4151.5 4315106 0.811 -0.189

Belgium 11289853 3360.0 6420399 0.853 -0.147 11289853 3360.0 3514460 0.816 -0.184

Greece 10793526 3285.4 6310049 0.857 -0.143 10793526 3285.4 3457710 0.821 -0.179

Czech 
Republic 10445783 3232.0 6232589 0.861 -0.139 10445783 3232.0 3398484 0.820 -0.180

Portugal 10341330 3215.8 6209199 0.862 -0.138 10341330 3215.8 3392302 0.823 -0.177

Sweden 9998000 3162.0 6132746 0.866 -0.134 9998000 3162.0 3320350 0.819 -0.181

Hungary 9830485 3135.4 6095624 0.868 -0.132 9830485 3135.4 3311336 0.824 -0.176

Austria 8711500 2951.5 5846208 0.884 -0.116 8711500 2951.5 3143488 0.831 -0.169

Bulgaria 7153784 2674.7 5499738 0.918 -0.082 7153784 2674.7 2951190 0.861 -0.139

Denmark 5700917 2387.7 5175260 0.968 -0.032 5700917 2387.7 2735522 0.894 -0.106

Finland 5465408 2337.8 5122592 0.978 -0.022 5465408 2337.8 2710090 0.904 -0.096

Slovakia 5407910 2325.5 5109810 0.981 -0.019 5407910 2325.5 2700556 0.906 -0.094

Ireland 4664156 2159.7 4943536 1.022 0.022 4664156 2159.7 2591314 0.936 -0.064

Croatia 4190669 2047.1 4837930 1.055 0.055 4190669 2047.1 2535384 0.966 -0.034

Lithuania 2888558 1699.6 4546652 1.194 0.194 2888558 1699.6 2352344 1.080 0.080

Slovenia 2064188 1436.7 4361382 1.355 0.355 2064188 1436.7 2231102 1.212 0.212

Latvia 1968957 1403.2 4340184 1.381 0.381 1968957 1403.2 2220220 1.234 0.234

Estonia 1315944 1147.1 4192994 1.632 0.632 1315944 1147.1 2125120 1.445 0.445

Cyprus 848319 921.0 4087880 1.981 0.981 848319 921.0 2059548 1.745 0.745
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Luxembourg 576249 759.1 4026282 2.368 1.368 576249 759.1 2019018 2.075 1.075

Malta 434403 659.1 3994488 2.706 1.706 434403 659.1 2000204 2.368 1.368

 Σ 510860699 99010.00 221785652
 

 
445519516 90267.5 116543322

 

 

D 0.27 0.24

D-15% 0.187 0.184

Source: Own calculations.

As shown by the data presented in Table 1, for EU-28 the D ratio assumes the 
value of 0.27, which means that the weighted voting system in force in the Council 
differs significantly from the system where the voting power of all residents is equal.  
For comparison, in the case of the Nice system used in the past, it was only 0.131. 

As a result of Brexit, the value of the D ratio will be slightly reduced, but it will still 
be difficult to recognise the weighted voting system in the Council as consistent with 
the equal impact system. In connection with the fact that a mean is a measure sensitive 
to the occurrence of extreme values of a studied feature, the D ratio was calculated 
in the set of analysed data after excluding 15% of the statistical units of the studied 
general populations (EU states) with extreme values (2 states for which the voting 
power ratio to the square root of population was to the largest extent deviated from the 
value of 1, and 2 states for which the deviation was the smallest). In this case, for 28 EU 
states, the D ratio assumes the value of 0.187, while after the UK’s withdrawal from the 
EU it amounts to 0.184. On the other hand, in the same situation for the Nice system, 
with 28 member states, the D ratio amounted to 0.12.

Conclusions
The conducted analysis confirms the truthfulness of the hypothesis put forward at 

the beginning. In the case of the first research questions asked (Q1), it should be stated 
that the UK’s withdrawal from the EU will lead to a flow of voting power measured 
using the NBI primarily towards the five member states with the largest population, 
especially Germany. Brexit will increase the ability to block decisions, as measured 
by the PPI, by the five members of the Council with the largest population and, at the 
same time, lower it for all other states. There is a clear correlation here, according to 
which the decline in the PPI value in percentage terms increases with the decline in 
the population of the state. Co-ordinating the position in the Council by Germany and 
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France, as well as by the Visegrad Group, leads to an increase in their voting power in 
this institution, especially after Brexit.

As a result of Brexit, there will be a clear overestimation of the indirect voting 
power of German and French residents (Q2), while underestimating the indirect voting 
power of residents of 15 countries. The weighted voting system in the Council for 
QMV decisions still will be deviating from the system where the voting power of all 
residents is equal to a significant extent - the D ratio amounted to 0.24.

It can be said that as a result of the UK’s withdrawal from the EU, the importance 
of the population criterion in the building of blocking and winning coalitions within the 
Council will increase. The position of the five countries with the largest population, in-
cluding Germany, France and Italy, will to an even larger extent determine the area within 
which a compromise in the negotiations conducted in the Council will be possible.

Annex

Table 6: The voting power of states in the Council, measured using the NBI and 
PPI, assuming the occurrence of selected coalitions of states. 

State

The Visegrad Group coalition
The Visegrad Group coalition and Franco-

German tandem
EU 28 states EU 27 after Brexit EU 28 states EU 27 after Brexit

NBI PPI NBI PPI NBI PPI NBI PPI

Germany 0.1179 0.7068 0.1354 0.7145
0.1949 0.9858 0.2277 0.9998

France 0.0921 0.5521 0.1129 0.5959
United 

Kingdom
0.0901 0.5400 - - 0.0729 0.3687 - -

Italy 0.0842 0.5045 0.1048 0.5532 0.0682 0.3452 0.0769 0.3376

Spain 0.0579 0.3468 0.0877 0.4627 0.0493 0.2496 0.0658 0.2887
Visegrad 
Group

0.1304 0.7815 0.1515 0.7997 0.1424 0.7201 0.1611 0.7073

Romania 0.0408 0.2446 0.0369 0.1945 0.0386 0.1952 0.0364 0.1600
Nether-
lands

0.0371 0.2221 0.0343 0.1809 0.0357 0.1804 0.0341 0.1499

Belgium 0.0287 0.1722 0.0274 0.1445 0.0294 0.1487 0.0288 0.1265

Greece 0.0281 0.1682 0.0268 0.1414 0.0289 0.1462 0.0284 0.1246

Portugal 0.0274 0.1645 0.0262 0.1385 0.0284 0.1439 0.0280 0.1228
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Sweden 0.0270 0.1617 0.0258 0.1362 0.0281 0.1421 0.0277 0.1215

Austria 0.0252 0.1513 0.0242 0.1279 0.0268 0.1356 0.0265 0.1165

Bulgaria 0.0232 0.1389 0.0223 0.1177 0.0253 0.1279 0.0251 0.1104

Denmark 0.0212 0.1272 0.0205 0.1081 0.0239 0.1207 0.0239 0.1048

Finland 0.0209 0.1254 0.0202 0.1065 0.0236 0.1196 0.0237 0.1039

Ireland 0.0198 0.1190 0.0192 0.1012 0.0229 0.1156 0.0229 0.1007

Croatia 0.0192 0.1152 0.0186 0.0980 0.0224 0.1133 0.0225 0.0989

Lithuania 0.0175 0.1048 0.0169 0.0893 0.0211 0.1070 0.0214 0.0938

Slovenia 0.0164 0.0983 0.0159 0.0837 0.0203 0.1029 0.0206 0.0906

Latvia 0.0163 0.0975 0.0157 0.0831 0.0203 0.1025 0.0205 0.0902

Estonia 0.0154 0.0923 0.0149 0.0787 0.0196 0.0993 0.0200 0.0876

Cyprus 0.0148 0.0885 0.0143 0.0755 0.0192 0.0970 0.0195 0.0858
Luxem-
bourg

0.0144 0.0864 0.0140 0.0737 0.0189 0.0957 0.0193 0.0847

Malta 0.0142 0.0852 0.0138 0.0727 0.0188 0.0950 0.0192 0.0841

Source: Own calculations.
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Teoria ordoliberalizmu a zasada niedyskryminacji w prawie UE – implikacje dla państw 
członkowskich na przykładzie polskiego kodeksu pracy
Abstrakt
Zasada niedyskryminacji leży u podstaw urzeczywistnianego w jego ramach ładu społeczno-gospodarczego, które-
go głównymi parametrami są zrównoważony wzrost gospodarczy, stabilność cen, społeczna gospodarka rynkowa 
o wysokiej konkurencyjności zmierzająca do pełnego zatrudnienia i postępu społecznego, włączenie i spójność 
społeczna, niedyskryminacja, w tym równość kobiet i mężczyzn oraz sprawiedliwość społeczna (art. 3 ust. 3 TUE). 
W tej perspektywie zakaz dyskryminacji staje się warunkiem sine qua non osiągnięcia traktatowych celów UE, 
silnie skorelowanym z teorią ordoliberalizmu. Celem artykułu jest analiza sposobu normatywnego zabezpiecze-
nia zasady niedyskryminacji w prawie UE w perspektywie ordoliberalizmu i wynikających z tego implikacji 
dla polskiego porządku normatywnego. Autorzy zamierzają odpowiedzieć na pytanie badawcze dotyczące tego, 
w jakim zakresie teoria ordoliberalizmu wywarła wpływ na rozwój zasady niedyskryminacji, rozumianej jako 
prawo podmiotowe do równego traktowania bez względu na indywidualne cechy, inne niż przynależność pań-
stwowa, przez porównawczą analizę relewantnych przepisów prawa unijnego oraz kodeksu pracy.

Słowa kluczowe: niedyskryminacja, zasada równości, ordoliberalizm, rynek wewnętrzny, kodeks pracy

The first half of the 20th century was a period of intense development of economic, 
political and legal thought. One of the trends that had a significant impact on the shape 
of the political and legal and economic systems (initiated in West Germany and over 
time also in other European countries) was ordoliberalism. The first ideas of the or-
doliberal thinkers occurred in the 1930s and were represented by prominent German 
lawyers, philosophers and economists. However, the ideas developed after the Second 
World War in the Federal Republic of Germany and then in the European Union.

The end of the biggest armed conflict in the history of mankind brought not only the 
necessity to rebuild the destroyed continent, but also forced a change in paradigms and 
the existing model of economic development of states (Gwoździewicz, Prokopowicz 
2016: p. 64), which under conditions of integration within the EU (previously the Com-
munities) was based, as mentioned above , on the German idea of   ordoliberalism and 
management style called the Social Market Economy, arguing that the process of Euro-
peanisation is not only going from top to bottom (unilateral transfer of European order 
to national policies), but also in the reverse direction (adopting transnational solutions 
of conceptual solutions shaped on national level) (Bokajło 2017: p. 261–276). Ordo-
liberals considered and pointed out that the legal system of the state should primarily 
guarantee the freedom of the individual as the most important entity on the market and 
create favourable conditions for free competition. 

In EU law, one of the expressions of such an approach is the principle of non-
discrimination. At the current stage of development of the European Union, it con-
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stitutes the basis for the protection of individual rights in all areas covered by EU 
competences (Śledzińska-Simon 2011: p. 41–42), particularly in the building of the 
internal market. The principle of non-discrimination lies at the heart of the socio-eco-
nomic order embodied in it, the main parameters of which are sustainable economic 
growth, price stability, a highly competitive social market economy aiming at full 
employment and social progress, inclusion and social cohesion, non-discrimination, 
including equality between women and men and social justice (TEU: art. 3.3). In this 
perspective, the prohibition of discrimination becomes a sine qua non condition for 
achieving EU treaty goals in the scope of building an internal market (i.a. Directive 
2000/78: recital 11) with parameters and implementation tools strongly correlated 
with the theory of ordoliberalism.

Considering the foregoing, the authors intend to answer the research question about 
the extent to which ordoliberal theory had an impact on the development of the principle 
of non-discrimination, understood as a subjective right to equal treatment, regardless of 
individual characteristics, other than nationality, in EU law and Polish law. The starting 
point is the competition policy, as it is an area that ordoliberals pay special attention to 
and at the same time it is where the anti-discriminatory acquis develops from. The main 
subjects of comparative analysis are solutions guaranteeing the right to equal treatment 
on the labour market as a sector of the EU internal market. Verification of the research 
question is based on presentation of origins and main assumptions of ordoliberalism, 
analysis of competition policy in the light of ordoliberal theory, characteristics of the 
principle of non-discrimination in EU law and analysis of the impact of the EU prin-
ciple of non-discrimination on Polish normative solutions on the example of the labour 
code in the perspective of implementing ordoliberal principles. The study finishes with 
the main conclusions.

Genesis and major assumptions of ordoliberalism
Ordoliberalism is an economic doctrine on the basis of which the West German 

economy was functioning after the Second World War. Generally it is the “ordered” lib-
eralism that combines liberal views with elements of conservative thought and Catholic 
social teaching. The beginning of this doctrine is considered to be the founding of “the 
Freiburg school” in 1933 by Walter Eucken, Franz Böhm and Hans Großmann-Doerth. 
The researchers were guided by economic humanism, which restored liberalism and 
a common view that political economy should regain its practical role (Gardziński 
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2016: p. 265). In the above mentioned authors’ works, they pointed out the risk of abuse 
of power and obtaining a dominant position by monopolies and cartels, which could 
result in the exploitation of weaker entities on the market, and thus in distortions of 
the competition mechanism. The Freiburg school consociated the assistant professors 
and assistants working with Eucken, Böhm and Großmann-Doerth. They were, among 
others: Constantin von Dietze, Friedrich A. Lutz, Bernhard Pfister, Hans Gestrich, Fritz 
W. Mayer, Adolf Lampe, Karl Friedrich Mayer, Leonhard Miksch, K. Paul Hansel and 
the wife of Eucken Edith Eucken-Erdsiek as well as Wilhelm Röpke and Alexander 
Rüstow (Dürr 1954: p. 11).

A characteristic feature of ordoliberalism is thinking in terms of order (Ordnung). 
Justyna Bokajło argues that ordoliberalism “is a philosophical and political current 
which was supposed to be a response to the crisis of capitalism, supported by the 
laissez-faire principle and, at the same time, centrally managed economy” (Bokajło 
2014: p. 299). In practice, this meant that the ordoliberals were in favour of choosing 
“the third way” that would be a solution between unhampered economic freedom and 
the limitations of central control. In the opinion of Elżbieta Mączyńska, “the basis of 
ordoliberalism as a theoretical current in economics are the ideas of “ordo “, whose es-
sence is to shape the order corresponding to the human nature and ensuring the balance 
of the economy” (Mączyńska 2014: p. 111). The key role in this respect is the role of 
a strong state, which will not only be limited to the function of a “night watchman”, but 
will actively organise and initiate competition in the framework of an economic order 
based on free competition (Bokajło 2014: p. 300). In order to make this possible, it is 
necessary in socio-economic practice to follow the principles defined by Walter Eucken 
as the main, the constituting and the regulating economic order.

One of the main principles in ordoliberalism is the freedom of the individual because 
it allows independent choices. It enables self-fulfilment of individual people and makes 
it possible to maintain human dignity. According to Ludwig Erhard, man is only then 
fully free if he is able to limit himself in a situation where freedom would mean harm 
to others or mere arbitrariness (Pysz 2008: p. 101–103). The researcher believed that 
the best way to secure individual freedom is to limit state power, which in his opinion 
is only achievable in the market economic system (Schlecht 2011: p. 15).

Ludwig Erhard believed that a very important element of the state’s activity was to 
supplement the economic policy pursued by the state through social policy to provide 
the needy with a dignified life. This means that in ordoliberalism social policy is an 
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integral part of economic policy, assuming that because of the sense of responsibility, 
first and foremost, individuals must take care of their own safety. Only in a situation 
when all possibilities failed, they would receive state aid. Katarzyna Kamińska and 
Małgorzata Trybuchowicz point out that in ordoliberalism social justice takes a special 
place, understood as equality of opportunities guaranteed by the rules of competition 
and rules enabling participation in competition for everyone (Kamińska, Trybuchowicz 
2018: p. 108). The functioning of free competition should, therefore, be considered as 
the main pillar of ordoliberalism.

The principles constituting the economic order formulated by Walter Eucken are 
essential for the smooth functioning of the competitive economic order (Grabska, 
Moszyński, Pysz 2014: p. 45). They were formulated in the following seven points 
(Eucken 2004: p. 254–291):

1) The basis of the functioning of the market economy is the private property as the 
direct consequence of the common property is collective responsibility, which 
in practice often means its lack. Private property has the advantage of contribut-
ing to its responsible treatment. This allows achieving greater efficiency and 
better use of resources. It should be noted, however, that Walter Eucken also 
perceived the risk associated with an excessive concentration of ownership, 
which paradoxically could be a potential threat to the market economy. In this 
regard, he stressed that private property cannot be used to create monopolistic 
structures. The task of the state should be to counteract this process.

2) Only stable and exchangeable money guarantees price comparisons with their 
global counterparts. As a result, market participants, producers and consumers, 
can easily calculate and plan, which gives them an opportunity to make adequate 
consumption and investment decisions. Inflation or deflation violates the proper 
functioning of the price mechanism as a measure of the scarcity of goods.

3) The free price formation on the markets results in the operation of a price 
mechanism which, apart from its informative function, also serves as an indica-
tor of a rarity for goods and resources. Compared to a planned economy, where 
prices were regulated in advance, a freely operating price mechanism signals 
consumers’ needs, which must be taken into account by producers if they want 
to stay on the market. It is indispensable for the smooth functioning of the 
market economy so that the prices and their relations correctly reflect the rarity 
of goods and resources.
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4) Freedom of contracting and settlement guarantee that no economic initiative 
will be hindered. It is necessary, however, that restrictions of competition, in 
the form of monopoly or cartel agreements, are removed by active competition 
policy.

5) Full responsibility of business owners for decisions and actions taken. All forms 
of limiting this responsibility and transferring the effects of wrong decisions 
on other participants in business and society are treated as a manifestation of 
monopolistic aspirations.

6) Stability is a basic requirement of economic policy. When economic policy is 
not stable enough, the competition order cannot fully function.

7) The last constituting principle is the openness of markets. It allows the inclusion 
of domestic industry and the international division of labour. At the same time, 
open markets make it difficult for entrepreneurs to abuse power and exploit 
employees and also counteract monopolisation.

Compliance with the constituting principles of the economic order does not yet 
guarantee an economically efficient and socially acceptable management process. 
Therefore, Walter Eucken also defined the principles that regulate the economic order, 
that is, those that translate into specific activities in economic practice. By these rules, 
Walter Eucken understood all the areas that are usually identified with competition, 
social, economic and structural policy (Enste 2006: p. 5-8). The author defines four 
regulatory principles pertaining to current activities in the management process. These 
are (Eucken 2004: p. 291–304): 1) control of monopolies, 2) income policy, 3) economic 
account, and 4) regulations related to anomalies on the supply side. At the same time, as 
Piotr Pysz observes, “the policy of shaping a competitive economic order based on the 
constitutive principles and the policy tools used to implement its regulating principles 
should constitute a cohesive whole” (Pysz 2008: p. 74).

Competition policy in the theory of ordoliberalism
Ordoliberals detected high risks related to the efforts of private entities to create 

monopolies, which, in turn, would limit market competition. It should be noted, how-
ever, that in exceptional situations they allowed the existence of so-called technical 
monopolies, whose activities would be related to production and services of fundamen-
tal importance to society. The consequence of this approach was also the agreement 
on limited existence in the market economy - state property, e.g. in the banking or 
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mining sector (Pysz 2008: p. 6). The ordoliberals also detected threats to the freedom 
of competition flowing from the state, mainly through exerting a negative influence 
on entrepreneurs. The way to solve this problem was to limit the role of the state in 
creating a legal and institutional framework for the development of economic activity.

An important principle of the ordoliberal concept of economic policy is the principle 
of competition. Franz Böhm said that “it is the best tool in history to limit power because 
it puts the consumer in the spotlight” (Böhm 1961: p. 22). Competition is so important 
because it allows eliminating the problem of planning and rationing, ensuring freedom 
of consumption. In addition, it forces market participants to innovate, make technologi-
cal progress, brings creativity and discipline and at the same time it contributes to the 
increase of production efficiency and enables the division of income and profits by 
performance. Another advantage is the prevention of the formation of monopolies and 
the limitation of economic and political power, which ensures freedom for citizens also 
outside the economy. Due to the fact that competition requires high performance from 
market participants, there will always be tendencies among entrepreneurs to limit it. 
Therefore, the most important role of the state should be ensuring conditions for intense 
competition (Erhard 2000: p. 9).

The purpose of competition proposed in ordoliberalism is, above all, the fair dis-
tribution of income generated by society. This current is based on the assumption that 
a comprehensive approach to the realities of economic life is necessary (Mączyńska, 
Pysz 2014: p. 11). The state should strive to protect vulnerable individuals, prevent 
injustices and create conditions to guarantee social peace and the harmonious life of 
different social strata. Only this way, it will be possible to achieve and then maintain 
prosperity. It is important that the state, through its activities, does not suppress the ini-
tiative of individual units. In this context, the principle of equality, adopted and binding 
in the European Union countries, is of fundamental importance. Compliance with it is 
to guarantee the same market entry conditions and fair treatment to competing entities. 
The state, on the other hand, should monitor the proper functioning of the market and 
ensure compliance with applicable law.

The concern for ensuring undistorted competition in the EU internal market, not 
only led to the prohibition of discrimination on grounds of nationality, mentioned in art. 
18 TFEU, but also the principle of equal treatment regardless of sex, race or ethnic ori-
gin, religion or belief, disability, age or sexual orientation, currently guaranteed by art. 
19 TFEU. Its most original expression, which is the prohibition of wage discrimination 
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against women and men, expressed in art. 119 TEEC was to eliminate the possibility 
of gaining a competitive advantage in the EU internal market based on minimising the 
production costs of goods and services available on it as a result of lower remuneration 
of women compared to men for the same work or work of the same quality. This is 
confirmed by the judgment of the CJEU in the Defrenne case, in which the Tribunal 
clarified that „(…) in the light of the different stages of the development of social 
legislation in the various member states, the aim of art. 119 is to avoid a situation in 
which undertakings established in states which have actually implemented the prin-
ciple of equal pay suffer a competitive disadvantage in intra-community competition 
as compared with undertakings established in states which have not yet eliminated 
discrimination against women workers as regards pay” (Judgment of the CJEU 1976). 
The treaty provision at issue was introduced on request of France, which as the only 
EU member state at that time guaranteed gender equality in the constitutional law. 
The provision was to serve the purpose of achieving the economic goals of integration 
(Maliszewska-Nienartowicz 2015: p. 23–40). With its development, as a result of which 
the EU transformed itself into a political organisation that implemented a broad spec-
trum of goals not only of an economic nature, and the principle of non-discrimination 
on grounds of gender has lost its purely economic dimension. This was indicated by 
the CJEU in the Defrenne judgment cited above, stating that „(…) this provision forms 
part of the social objectives of the Community, which is not merely an economic union, 
but is at the same time intended, by common action, to ensure social progress and seek 
the constant improvement of the living and working conditions of their peoples, as is 
emphasised by the preamble to the Treaty” (Judgment of the CJEU 1976). This dual 
purpose of the principle of equality emphasises its relationship with the development 
of integration processes and its importance for achieving the EU objectives. It provided 
axiological justifications for the adoption of the EU protective solutions regulating the 
relations between participants of the labour market in accordance with ordoliberalism 
premise on the need to connect the economic order with the order realising the hu-
man values: dignity, freedom, equality (Kulińska-Sadłoch 2013: p. 239). As a result 
of a progressive interpretation of the provision of art. 119 of the TEEC and equality 
directives, this assumption contributed to the extension of the personal and subjective 
scope of protection against discrimination and the strengthening of the ontic status of 
the principle of equality in the European Union system.
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The principle of non-discrimination in EU law
Equality is an idea of   fundamental importance for cooperation between states 

in the organisational framework of the European Union. This is confirmed by art. 
2 TEU, according to which: “The Union is founded on the values of respect for 
human dignity, freedom, democracy, equality, the rule of law and respect for hu-
man rights, including the rights of persons belonging to minorities”. The analysed 
provision identifies equality as an axiological “common denominator” of Member 
States’ societies based on pluralism, non-discrimination, tolerance, justice, solidarity 
and equality between women and men. Equality is also an operational goal of the 
EU and the Member States embodied both within the EU internal policies (TEU: 
art. 3.1 and 3.3), as well as external actions and policies (TEU: art. 3.5, Woodward, 
van der Vleuten 2014: p. 67–92). Adherence to equality is not only a moral obli-
gation of the Member States and the EU (as a result of the status of equality as 
a value) but also a legal one (equality is a standard of EU law) as the prohibition of 
discrimination has been raised to the principle of EU law (Judgment of the CJEU 
2006, Tobler 2013: p. 443–469). With regard to the EU, it is specified in art. 8 TFEU 
indicating that the European Union is aiming to eliminate inequalities and promote 
equality between men and women in all its activities.The equality is defined in TFEU 
as a horizontal principle: “In defining and implementing its policies and activities, 
the Union shall aim to combat discrimination based on sex, racial or ethnic origin, 
religion or belief, disability, age or sexual orientation” (TFEU: art. 9). To fulfill this 
obligation, the EU has the competence to adopt secondary legislation to combat 
discrimination based on sex, racial or ethnic origin, religion or belief, disability, age 
or sexual orientation (TFEU: art. 19). These acts take the form of equality direc-
tives such as Council Directive 2000/43/EC, Directive 2000/78/EC or 2006/54/EC, 
which require the Member States to achieve a goal of implementing the principle 
of non-discrimination in the areas covered by their material scope of application.  
The obligations of the Member States as regards the principle of non-discrimination 
also arise from the provisions of the Treaties. Art. 157.1 TFEU obliges each Member 
State to ensure the application of the principle of equal pay for male and female 
workers for the same work or work of equal value, constituting the intervention of 
public authority permissible in ordoliberalism, when the market acts against demands 
of social justice, understood as impartial – objective and equal treatment of all, in 
this particular case, in the field of labour valuation (Szulczewski 2016: p. 70 and 
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77). The obligation of taking measures to protect individuals against discrimination 
also results from the need for the Member States to comply with the general anti-
discrimination clause contained in art. 21 EU CFR to the extent that they apply EU 
law (EU CFR: art. 51.1). The possible interference of Member States in market rela-
tions based on authorisation derived from EU law is not limited to combating direct 
discrimination (i.e. a situation where a person is treated less favourably than another 
person is treated, was treated or would be treated in a comparable situation due to its 
legally protected characteristics, Directive 2000/78: art. 2.2a), indirect discrimination 
(cases in which an apparently neutral provision, criterion or practice may lead groups 
of people to a particularly disadvantageous situation due to one of the legally pro-
tected characteristics, unless that such a provision, criterion or practice is objectively 
justified by a legitimate aim and that means of achieving that aim are proportionate, 
Directive 2000/78: art. 2.2b), harassment (undesirable conduct related to a legally 
protected characteristics, the purpose or effect of which is to violate the dignity 
of a person and to create for him/her intimidating, hostile, degrading, humiliating  
or offensive atmosphere, Directive 2000/78: art. 2.3) or any unfavourable treatment 
of a woman in relation to pregnancy and motherhood (Directive 2006/54: art. 2.2c), 
but also includes taking specific measures to prevent or compensate for the disadvan-
tage of groups distinguished by legally protected characteristics in the EU (Directive 
2000/78: art. 7), so-called positive actions (Ramos Martín 2014: p. 20–33). Providing 
a fair and equal treatment to the individual in the labour market is achieved not only 
by a requirement to treat equally, but also by including a prohibition of victimisation 
in a mechanism for preventing prohibited discrimination that requires Member States 
to protect employees from any adverse treatment by the employer in response to 
an employee measures to ensure that the principle of equal treatment is respected  
(e.g. Directive 2000/78: art. 11).

The purpose of the principle of non-discrimination is to create a normative space in 
which an individual can fully exercise his or her rights and freedoms, being protected 
from arbitrary, discriminatory, restriction of his or her rights by others – particularly, 
entities with a stronger position, which is in line with the main assumptions of ordo-
liberalism. This translates into specific legislative obligations of the Member States, 
which will be illustrated on the example of changes introduced to the Polish Labour 
Code as a key normative regulation in the area covered by the prohibition of discrimi-
nation due to all legally protected characteristics in the EU law, i.e. employment.
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Impact of the EU principle of non-discrimination 
on Polish employment law 

Poland’s accession to the European Union required the implementation of the Polish 
normative space to the EU law, also with respect to ensuring protection against unequal 
treatment, resulting from the provisions of the EU equality acquis (Szczerba-Zawada 
2015: p. 165–176; Szczerba-Zawada 2017: p. 81–101). These changes to the Polish La-
bour Code, constituting the subject matter of the following analysis, were introduced by 
the Act of August 24, 2001, which, in order to adapt Polish law to EU law, added Section 
IIa to the Labour Code, now entitled “Equal treatment in employment”, then amended by 
the Act of 14 November 2003 amending the Act – Labour Code and amending some other 
acts and the Act of 21 November 2008 amending the Labour Code. Included in Chapter IIa 
of the Labour Code provisions of art. 183a to 183e introduce protection against a qualified 
form of unequal treatment that is based on the personal characteristics of the protected 
entity, i.e. discrimination. Thus, they affect the behaviour of labour market participants, 
limiting the freedom of action of a party recognised as stronger in employee relations, 
i.e. employers, in regard to a reduction in the possibility of participation of an individual 
in the market due to his or her personal characteristics irrelevant for professional activ-
ity. The Polish legislator considered them to be “gender, age, disability, race, religion, 
nationality, political convictions, trade union membership, ethnic origin, religion, sexual 
orientation, and regardless of fixed or unlimited employment, either full or part-time time 
dimension” (Labour Code: art. 183a § 1), making them legally protected. In Polish labour 
law, therefore, equal treatment of employees is required, firstly, regardless of their per-
sonal characteristics or properties, natural or acquired, for example, as a result of union 
activity or religious belief, which exemplary enumeration is included in art. 183a § 1 of 
the Labour Code, which enables them to be supplemented with other features of major 
social significance, and moreover for whatever reasons other than the personal properties 
of the employee, i.e. fixed-term or unspecified employment or full-time or part-time em-
ployment (Tomaszewska 2018: p. 143). The catalog of characteristics protected against 
unequal treatment in the Labour Code is, therefore, wider, compared to what is required 
by art. 19 TFEU and the equality directives adopted on its basis, protecting against dis-
crimination on the basis of sex (Directive 2006/54: art. 1), religion, belief, disability, age, 
sexual orientation (Directive 2000/78: art. 1), racial and ethnic origin (Directive 2000/43: 
art. 1). Consequently, in this respect, the protection against discrimination in the Polish 
law exceeds the mandatory EU level of protection.
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The prohibition of discrimination on the basis of the indicated criteria applies to the 
establishment and termination of employment, employment conditions, promotion and 
access to training in order to raise professional qualifications (Labour Code: art. 183a § 1) 
and, therefore, only in certain areas of the sphere governed by the relevant provisions of 
the the EU equality acquis. On the other hand, the Polish Labour Code does not ensure 
protection against unequal treatment in relation to membership and employees’ activity 
in organisations (trade unions and local governments) and benefits deriving from this  
(as stipulated by Directive 2000/78: art. 3.1.d), what is regulated by the Equality Act, 
and does not explicitly explain if, as in the case of EU law (Directive 2000/78: art 3.1.a), 
the stage of establishing an employment relationship also includes selection criteria and 
recruitment conditions (as suggested by Spurek 2009: p. 29; Tomaszewska 2018: p. 144). 
Institutional solutions, constituting an essential element of the EU anti-discrimination 
mechanism, were excluded from the Labour Code regulations as well. The authorities 
competent at counteracting infringements of the principle of equal treatment were set 
out in Chapter 3 of the Equality Act. The abovementioned shortcomings of the former, 
implying the fragmentary nature of the principle of non-discrimination, result in lowering 
the standard of protection against unequal treatment in comparison with the European 
standard. With regard to the scope of material application of the prohibition of discrimi-
nation, a higher level of protection in the Polish legal order than the one provided for 
under EU law concerns the obligation of equal remuneration for equal work or work 
of equal value. The stipulation in art. 183c § 1 of the Labour Code does not combine 
this obligation with any of the legally protected characteristics, specifically the sex cri-
terion (TFEU: art.157) or with regard to the remaining legally protected characteristics 
under relevant directives. However, the systemic interpretation of this article requires 
wage discrimination to be treated as a qualified form of unequal treatment (Korus 2014:  
p. 70–71). Therefore, the latter will mean a situation in which an employee is worse paid 
in terms of wages, due to unrelated qualities or properties concerning him personally and 
socially important, for example listed in art. 183a § 1 of the Labour Code or for reasons 
of fixed or indefinite employment or full-time or part-time employment (judgment of 
the Supreme Court 2012) for all components, “regardless of their name and nature, as 
well as other work-related benefits granted to employees in cash or in a form other than 
money” (Labour Code: 183c § 2) for equal work or work of equal value. This means that 
in accordance with EU law the concept of remuneration is not limited to basic payment, 
but also includes benefits received in regard with the job.



The theory of ordoliberalism and the principle of non-discrimination... 131

Discrimination that is prohibited under the Labour Code may take direct form  
(Labour Code: art. 183a § 3), whose definitional approach in the Labour Code allows 
to qualify as discriminatory treatment, not only unequal treatment currently occur-
ring or happened in the past, but also potential treatment (Wratny 2013: p. 38) not 
provided by EU directives as they attribute hypothetical nature to behaviour with 
which discriminatory treatment is compared, not discrimination as such (Boruta 2004:  
p. 36) and indirect form (Labour Code: art. 183a § 4) – for which similar inaccuracies 
were eliminated as a result of the amendment of the Act of November 21, 2008. 
Forcing or encouraging someone to discriminate regardless of whether it actually  
occurred is also considered to be an act of discrimination (Labour Code: art. 183a 
§ 5.1). Thus, the standard of protection against discrimination guaranteed in the 
domestic legal order in labour relations is higher than that resulting from the EU 
directives, which treat only the order of discrimination as violation of the principle of 
equal treatment (Directive 2006/54: art. 2.2.b). In accordance with the requirements 
of EU law, the national legislator also classified harassment as an act of discrimina-
tion. Its definition, unlike in the directives (Directive 2000/43: art. 2.3), is incomplete 
as there is no clear link between undesirable behaviour and one of the reasons of pro-
hibited discrimination (Boruta 2004: p. 5), what excessively expanded the scope of 
protection against this type of behaviour, as well as sexual harassment (Labour Code: 
art. 183a § 6), whose semantic scope has been also erroneously expanded, including 
not only, as EU law says (Directive 2006/54: art. 21.d), any undesirable behaviour 
of a sexual nature, but also behaviour referring to gender, while the latter should be 
considered as gender harassment (Boruta 2004: p. 39). 

Discrepancies between the anti-discrimination provisions of the Polish Labour 
Code and the provisions of EU law also result in the lack of regulation of recognition any 
less favourable treatment of women in relation to pregnancy or motherhood as a form 
of discrimination. Extending explicitly the prohibition of discrimination also on such 
cases would not only implement the aims of EU secondary law (Directive 2006/54:  
art. 2.2.c), but would perfectly complement the high level of protection that the leg-
islator already provides in labour relations for women in connection with a specific 
condition that is characteristic only for them, namely pregnancy and motherhood 
(Labour Code: art. 183b § 3.3 and art. 177–180), which, as a source of stereotypes 
and prejudices against women, is a reason of being treated worse in the labour 
market.
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The purpose of the prohibition of discrimination is to implement in practice the 
standard of equal treatment resulting from art. 183a § 1 of the Labour Code, since equal 
treatment means non-discrimination in any way (Labour Code: art. 183a § 2). The con-
tents of the provisions cited above indicate that the national legislator does not attempt 
to substantially define the principle of equal treatment, which is also not done by EU 
acts of primary and secondary law, and what has been done by judicature in both legal 
orders. According to its position, equality before the law (equality in the law) should be 
understood as a requirement for equal treatment of all legal entities (addressees of legal 
norms) equally characterised by a given significant (relevant) characteristic (judgment 
of the Constitutional Tribunal 1988, Judgment of the CJEU 2014). A contrario the 
principle of equality requires different treatment of entities that do not remain in a com-
parable position (judgment of the Supreme Court 2010; judgment of the CJEU 2013). 
Equality does not mean, either in EU law or in Polish law, the absolute obligation to 
treat all employees according to one criterion. Therefore, in specific cases, the differen-
tiation of their situation will not be an act of discrimination. Firstly, when the situation 
of employees is not comparable (in this perspective equality is a relative concept that 
takes into account the individual characteristics of an individual). Secondly, when there 
is one of the permissible exceptions of the requirement of equal treatment. It does not 
infringe the principle of equal treatment by the employer: not hiring an employee for 
one or several reasons specified in art. 183a § 1 of the Labour Code, if the type of work 
or the conditions of its execution cause that the reasons mentioned in this provision 
are the actual and decisive professional requirement for an employee; termination of 
employment conditions in the scope of working time, if justified by reasons not related 
to employees without appointment for another reason or other reasons listed in art. 183a  
§ 1 of the Labour Code; application of measures that differentiate the legal situation of 
an employee because of the protection of parenthood or disability; applying the criterion 
of seniority in determining the terms of employment and dismissal of employees, rules 
for remuneration and promotion, and access to training in order to improve professional 
qualifications, which justifies different treatment of employees due to their age; under-
taking, for a limited time, actions aimed at equalising the chances of all or a significant 
number of employees distinguished for one or several reasons specified in art. 183a § 1 
of the Labour Code, by reducing actual inequalities in favour of such employees and 
limiting by churches and other religious associations, as well as organisations whose 
ethics are based on religion, beliefs or worldview, access to employment, on the basis of 
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religion, religion or belief if the type or nature of the exercise of activities by churches 
and other religious associations, as well as organisations, means that religion, a belief 
or a worldview are the actual and decisive professional requirement for the employee, 
proportional to the legitimate goal of differentiating the person’s situation, this also 
applies to the requirement that employees work in good faith and loyalty to the ethics 
of the church, other religious association and organisations whose ethics are based on 
religion, belief or worldview (Labour Code: art. 183b § 2 – § 4). The analysis of the 
exhaustive list of exemptions to prohibited discrimination indicates the justification in 
the form of an attempt to find a balance between the interest that each employer has 
in the employment of a worker with specified properties, justified, for example, by the 
employer’s possibilities and financial needs (Tomaszewska 2018: p. 150) and protected 
by the freedom to contract and the need to guarantee real equality in practice in the 
labour market by prohibiting arbitrary limitation of the professional chances of an 
individual due to irrelevant features for the job or measures in the field of redistributive 
justice (so-called positive actions), aimed at equalising the chances, allowing the basic 
postulate of ordoliberalism, i.e. creating conditions for growth opportunities to take 
care of your own destiny, equality of opportunity and fair assessment by the market of 
the individual’s achievements (Szulczewski 2016: p. 77). 

Shifting of the burden of proof in the cases of discrimination on the defendant’s 
side (Labour Code: art. 183b § 1) serves to equalise the unequal positions of the labour 
market participants, i.e. the victim of discrimination, having in most cases no full ac-
cess to the information necessary to prove it, is the weaker entity in relation to the 
individual who committed the unlawful differentiation of treatment (Kędziora, Śmiszek 

2010: p. 55). The shifted burden of proof, both in Polish and EU law, requires that 
the person who raises the violation of the principle of equal treatment firstly presents  
the facts on the basis of which any form of discrimination can be presumed. Only if 
this condition is met, it is up to the defendant to prove that the alleged discrimination 
did not occur (judgment of the CJEU 2012). Adducing prima facie evidence of unequal 
treatment by the party alleging discrimination raises the factual presumption that this 
differentiation is the result of discrimination. “If an employee is not able to substantiate 
unequal treatment (e.g. by comparing his situation to the situation of other employees) 
or give (does not claim) any unacceptable criterion as the cause of unequal treatment, 
it is not possible to infer (in civil proceedings) that discrimination really took place” 
(Gonera 2011: p. 10). The non-existence of the first of the indicated sequence of condi-
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tions will result in the lack of evidentiary obligation on the part of the defendant; failure 
to comply with the latter will mean that there has been an unlawful discriminatory 
treatment of the plaintiff. 

Conclusions
The principle of non-discrimination is inextricably linked to the economic goals 

of integration, although its evolutionary character has led to a change in its nature 
from a sectoral principle (limiting the discretion of the European Union institutions 
and Member States authorities) into a horizontal principle that every EU policy re-
quires, including policies implemented on the EU internal market. As a consequence, 
the principle of equality can be seen, firstly, as the foundation of the internal market 
constituting the essence of its freedoms, secondly, as a regulatory instrument limiting 
the arbitrariness of interference by the European Union and the Member States in this 
market, and, thirdly, as a constitutional principle both of the internal market as well as 
other areas of the EU activity (More 1999: p. 518), which went beyond the purely eco-
nomic framework to develop the EU system of human rights protection and paradigm 
shift in the perception of equality not only as an instrument for building and protecting 
the internal market, but as a correlate of individual rights and freedoms. In all these 
approaches, the main postulates of ordoliberalism and the based on it EU model of 
a sustainable social economy are closed, which apart from purely economic values 
also take into account social values and human rights standards. In this perspective, 
the principle of non-discrimination becomes a tool for interference in market processes 
with a legitimate need, both at the national and international level of ensuring freedom 
and justice which is essential in ordoliberalism.

As the analysis carried out in this article shows, fulfilling the content of the pro-
hibition of discrimination on the labour market, the EU legislator, and following its 
example – also domestic one – tries to balance the interests of all participants of this 
market. Nevertheless, the implementation of the prohibition of discrimination resulting 
from EU law has a greater impact on the freedom of employers than employees, in 
order to eliminate unwanted, from the point of axiology and pragmatics of integration 
processes, behaviour of the employer as a stronger entity. This objective has significant 
consequences in terms of the means to achieve it as it allows the national legislator 
to trespass into contractual relations so far that the anti-discrimination provisions of 
labour law adopted are applied instead of the provisions of employment contracts and 
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other acts on the basis of which the employment relationship is formed if they violate 
the principle of equal treatment in employment (Labour Code: art. 18 § 3). This reveals 
the normative value of the prohibition of discrimination as a general principle of EU 
law that was derived from the constitutional orders of the Members States, adopted to 
the specific requirements of the EU legal order and imposed on the Member States (and 
individuals) as a part of legal binding obligation. 
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Abstract
The so-called new-generation trade agreements, such as the CETA agreement signed by the EU and Canada, 
include not only the liberalization of trade in goods and the creation of a free trade area, but also many 
other areas, such as liberalization of the services market, including public services, mutual recognition of 
professional qualifications, deregulation and liberalization of financial markets, enhanced cooperation in the 
protection of intellectual property, and mutual investment protection. The considerations carried out in this 
work show that the analysis of the consequences of this type of agreements should be carried out not only at 
the level of the entire EU but also from the perspective of individual member states whose level of economic 
development and economic structures differ significantly. This is important for proper preparation for the 
entry into force of such an agreement, creating conditions for the full use of the opportunities arising from it 
and for adapting to the new market-specific situation and avoiding the greatest possible threats.
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Umowy handlowe nowej generacji wyzwaniem gospodarczym dla Unii Europejskiej 
i jej członków – przykład CETA
Streszczenie
Tzw. umowy handlowe nowej generacji, takie jak podpisane przez Unię Europejską i Kanadę porozumienie 
CETA obejmują nie tylko liberalizację handlu towarami i utworzenie strefy wolnego handlu, ale również 
wiele innych obszarów. Należą do nich m.in.: liberalizacja rynku usług, w tym usług o charakterze pu-
blicznym, wzajemne uznawanie kwalifikacji zawodowych, deregulacja i liberalizacja rynków finansowych, 
zacieśnienie współpracy w ramach ochrony własności intelektualnej, czy wzajemna ochrona inwestycji. 
Z rozważań przeprowadzonych w niniejszej pracy wynika, że analiza konsekwencji tego typu umów po-
winna być przeprowadzana nie tylko na poziomie całego ugrupowania integracyjnego jakim jest UE, ale 
też z punktu widzenia pojedynczych państw członkowskich, których poziom rozwoju gospodarczego oraz 
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struktury gospodarek znacznie się od siebie różnią. Jest to istotne dla odpowiedniego przygotowania się 
do wejścia w życie takiego porozumienia, stworzenia warunków do pełnego wykorzystania wynikających 
z niego szans i dostosowania się do nowej, specyficznej dla danego państwa sytuacji rynkowej oraz unik-
nięcia największych możliwych zagrożeń.

Słowa kluczowe: umowy handlowe, umowy handlowe nowej generacji, CETA, integracja gospodarcza, 
UE, integracja europejska

The European Union is currently experiencing a particularly difficult moment in its 
development. There is a lot of talk about the crisis of the European Union and European 
integration. Regardless of whether the ongoing processes will be called a crisis or rec-
ognized as a normal stage of development, it must be said that this organization is ex-
periencing one of the most turbulent periods since its creation, facing many challenges 
in the political, economic and social dimension. At the same time the European Union 
attempts to increase the competitiveness of its economy and accelerate its growth by 
intensifying the trade and services liberalization and taking steps towards economic 
integration with the most developed economies of the world. Negotiated and signed by 
the EU ‘new generation’ trade agreements are to stimulate the European economy and 
increase its competitiveness through the intensification of international trade. The first 
such an agreement signed by the EU is CETA (Comprehensive Economic and Trade 
Agreement), concluded in October 2016 with Canada.

The economy of the European Union is one of the most important players on the 
international market, however the level of economic development of its individual 
members differs significantly. Therefore, the consequences of the entry into force of the 
‘new generation’ trade agreements may be different for particular member states. While 
the EU as an organization can benefit from those agreements, some member states can 
benefit greatly from them and some face serious problems. Therefore, the aim of this 
paper is to identify areas of the agreement that from the economic point of view will 
constitute the greatest challenge for the organization as a whole and for its individual 
members. Such a distinction is important, because the effects of the agreement for the 
EU as a whole, especially on overall economic growth, unemployment or detailed data 
on the growth of exports and imports may not be the same for all member states, which 
may mean that some countries will gain a lot on the introduction of the CETA, others 
less, and others may lose. The analysis of the consequences of this type of agreements 
from the point of view of individual EU member states is extremely important so that 
they can be well prepared for its entry into force, create the right conditions to take full 
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advantage of opportunities and to avoid the most serious threats. The way in which 
the benefits and costs of CETA will be spread between the Member States may also 
contribute to faster overcoming or even deepening the EU integration crisis.

The paper has been divided into several parts. The first of them was devoted to the 
‘new generation’ trade agreements. The second one presents the scope of the CETA 
agreement, focusing on its elements, which may constitute the biggest economic chal-
lenge for the EU and its member states. The analysis was carried out taking into account 
the existing integration experience of the European Union, in particular the creation 
of a Single European Market. In the next three parts, the expected opportunities and 
economic threats from the perspective of the EU as a whole and its individual members 
were analysed.

‘New generation’ trade agreements
One of the most important functions of the state is striving for economic develop-

ment in order to raise the standard of living of its citizens and ensure their safety.  
The integration activities undertaken by many governments and the far-reaching liber-
alization of international trade within the WTO are to serve these purposes. A natural 
consequence of these trends in the global economy is the occurrence of international 
trade agreements, the so called ‘new generation’ trade agreements, which include trade 
liberalization and cooperation in many areas of economic and social life, to a greater or 
lesser extent related to trade. 

Examples of such agreements are: Trans-Pacific Partnership (TPP) signed in Octo-
ber 2015 by twelve countries of the Asia-Pacific region, The Comprehensive Economic 
and Trade Agreement (CETA) signed in October 2016 between the EU and Canada, 
signed in December 2017 the EU–Japan Economic Partnership Agreement, or the 
agreement between the EU and the United States in the phase of “suspended negotia-
tions” (TTIP – The Transatlantic Trade and Investment Partnership). These agreements 
differ slightly in content, but their scope is so similar that the common, mentioned 
above definition – ‘the new generation trade agreements’ – is commonly used for them.

Trans-Pacific Partnership (TPP), signed by states representing 40 percent, was 
supposed to counterbalance the growing influence of China in the global economy. 
However, at the stage of signing and ratifying the agreement, many doubts arose 
whether it would bring the expected benefits to its participants. The US withdrawal in 
January 2017 further complicated the situation. The remaining 11 countries, however, 
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agreed and in March 2018 signed the Comprehensive and Progressive Agreement for 
Trans-Pacific Partnership (CPTPP), which almost entirely took over the content of TPP, 
suspending only 22 clauses concerning, among others, the extension the protection of 
intellectual property, including those related to patents on medicines and copyrights, 
and limiting the use of the arbitration mechanism between the investor and the receiv-
ing state.

 Takeover of the office of the US President by Donald Trump also led to the sus-
pension of negotiations on the Transatlantic Trade and Investment Partnership (TTIP). 
Initially, in June 2017 German Chancellor Angela Merkel advocated a resumption of 
negotiations, and the US secretary of commerce endorsed her position. However, after 
signing by the US President in March 2018 the regulation imposing duties on steel 
imports in the amount of 25%, and on aluminium – 10%, justified by the protection of 
national security, the situation between both parties is tense. In turn, in July 2017, the 
EU and Japan signed a political agreement, while in December of the same year they 
concluded negotiations and signed an Economic Partnership and Free Trade Agree-
ment. Its scope is similar to the aforementioned agreements and is an important step in 
the deepening of cooperation of two of the largest economies, responsible for nearly 
30% of global GDP. This is a clear signal for other countries that the EU and Japan are 
open to trade liberalization and far-reaching international economic cooperation.

This paper focuses on CETA – the first ‘new generation’ trade agreement signed by 
the EU, which also has a direct impact on the Polish economy. The agreement tempo-
rarily entered into force in September 2017, and its ratification is possible in the near 
future.

The scope of the CETA Agreement
CETA is a bilateral agreement on economic and trade cooperation between the 

European Union and Canada, which is commonly called by the EU institutions a trade 
agreement (European Commission 2016). Its main goal is to create a free trade area 
between the European Union and Canada (Ministry of Development 2016: p. 3), thus 
entering the first and the simplest possible stage of economic integration. This agree-
ment includes not only the mutual liberalization of trade in goods, as it was predicted 
by the economic integration model of B. Balassa, but also the liberalization of services, 
which is natural at the current stage of economic development of both parties, in the 
situation of the prevailing role of services in their economic growth and employment. 
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The agreement also applies to many other areas of socio-economic life more or less 
connected with trade, such as: liberalization of public services, mutual recognition of 
professional qualifications, deregulation and liberalization of financial markets, pro-
tection of intellectual property rights, cooperation in competition protection and the 
creation of new regulations, or the protection of mutual investments.

In the CETA agreement the parties committed themselves to the gradual and mutual 
liberalization of trade in goods to eliminate the majority of duties in trade in agricul-
tural, industrial and fishery products. Liberalization of trade under the CETA agree-
ment, however, consists not so much in the abolition of relatively low tariffs, but in the 
elimination of non-tariff barriers, which are all kinds of national regulations regarding 
the standards and quality of goods and services offered. In the case of the European 
Union, common regulations are one of the greatest achievements of this organization, 
and the current standards for the quality and safety of products and services, sanitary 
and phytosanitary controls, working conditions and environmental protection have 
been developed over several decades, constituting an important element of the strategy 
of building the EU internal market.

As mentioned above, the CETA agreement also introduces liberalization of trade 
in services. Article 9.3. of the agreement (Council of the EU 2016) introduces the 
principle of national treatment, which means that each party shall accord to service sup-
pliers and services of the other Party treatment no less favourable than that it accords, 
in like situations, to its own service suppliers and services. In turn, art. 9.5 sets up the 
most-favoured-nation treatment. On the basis of this provision, each party shall accord 
to service suppliers and services of the other Party treatment no less favourable than 
that it accords, in like situations, to service suppliers and services of a third country. An 
important element of the contract is also the liberalization of public services and the 
introduction of the so called ‘negative list principle’ meaning that all public services 
are covered by the contract except for the list of exceptions explicitly indicated by the 
negotiators. Therefore, if any type of service is not explicitly listed as not covered by 
the contract, its provisions apply to it.

 The agreement also introduces certain regulations enabling the flow of services in 
practice, but affecting directly the labour markets. This is particularly about the mu-
tual recognition of professional qualifications and regulations regarding the posting of 
employees. For the first time, the free trade agreement signed by Canada will contain 
important provisions on the mutual recognition of professional qualifications - recog-
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nition of licenses and professional qualifications of professional services providers. 
Canada and the EU have also committed to allowing companies to post their employees 
within the company for up to three years, regardless of the sector of activity. In addi-
tion, the CETA agreement for the first time guarantees the possibility of accompanying 
spouses and families to employees temporarily seconded to subsidiaries abroad. Thus, 
the agreement introduces, as a consequence of the liberalization of the services market, 
certain elements of the free movement of workers.

CETA also assumes deregulation and liberalization of financial markets. It limits, 
for example, the use by the state of non-discriminatory instruments such as imposing 
limits on the size of financial institutions or the increase of risky financial instruments 
(Sinclair et al. 2014). Chapter 13 of the Financial Services Agreement contains, inter 
alia, the rules of national treatment or most-favoured-nation treatment. As part of en-
suring market access, parties were banned imposing any restrictions on the number of 
financial institutions, the total value of transactions in financial services or assets, the 
total number of financial services operations or the share of foreign capital. Free move-
ment of services is a fundamental element of creating a common market, and financial 
services are of particular importance for the stability of economies, which is why in 
the EU they are regulated by separate regulations, constituting an important basis for 
creating economic and monetary union.

The agreement provides for far-reaching restrictions on the introduction of new 
national regulations in the EU and Canada. It imposes on both sides, among others, the 
requirement to create licensing procedures as simple as possible and not unnecessarily 
delaying operations, and provides the other party and interested investors with the op-
portunity to participate in the creation of new regulations related to trade (Sinclair et al. 
2014). CETA assumes cooperation in the field of technical barriers to trade, which is 
to be implemented, among others, by the newly appointed institution – the Regulatory 
Cooperation Forum (RCF). This institution has, among others, to participate in solv-
ing problems relating to the creation, adoption and application of standards, technical 
regulations and conformity assessment procedures; to facilitate discussions about the 
risk or threat assessment used by the parties; support cooperation between standard-
ization bodies and conformity assessment bodies, and participate in the exchange of 
information on standards, technical regulations and conformity assessment procedures, 
including those used in other countries or international bodies. In the regulatory area 
regarding technical issues, the parties have committed themselves to strengthen coop-
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eration at the level of both, constituting and testing and certifying bodies. The creation 
of such structures means far-reaching cooperation in the field of harmonization and 
creation of new regulations, also characteristic for the stage of creating a common 
market in the EU.

The agreement also covers the protection of intellectual property rights by extend-
ing, among others, patent protection for medicines and seeds. This field is related to 
trade, but in an indirect and quite specific way and directly affects important areas 
of social and economic life and economic policy of countries participating in the 
agreement.

 Canada is one of the largest investors in the EU, which is why the provisions 
on investment protection and how to resolve disputes between investors and host 
countries through arbitration courts are important. Article 8.4. ensures mutual access 
to the market for investors of both parties and prohibits any restrictions on, inter 
alia, the number of enterprises that can run a business, the value of transactions or 
assets, the total number of transactions or the volume of production, or the share of 
foreign capital. Article 8.6 introduces the principle of national treatment and grants 
to investors of the other party and investments covered by the agreement treatment 
no less favourable than the treatment the party grants in similar situations to its own 
investors and their investments in relation to the establishment, acquisition, develop-
ment, operation, maintaining, selling and managing their investments, using them 
or otherwise disposing of these investments in its territory. These are very advanced 
regulations, whose task is to ensure the free flow of the production factor, which 
is capital and the freedom of entrepreneurship, the essential elements of economic 
integration at the stage of creating a common market. Article 8.1. clearly defines the 
investment as any kind of asset owned or controlled by the investor, which can take 
the form both of enterprise, shares or other forms of shareholdings in the enterprise, 
as well as bonds, debentures, loans or credits granted to the enterprise. The agree-
ment also introduces in art. 8.7. the most-favoured-nation principle, which means 
that ‘Each Party shall accord to an investor of the other Party and to a covered invest-
ment, treatment no less favourable than the treatment it accords in like situations, to 
investors of a third country and to their investments with respect to the establishment, 
acquisition, expansion, conduct, operation, management, maintenance, use, enjoy-
ment and sale or disposal of their investments in its territory’.
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Chances and expected benefits
Negotiations regarding the content of the agreement lasted several years. The Eu-

ropean Commission sought to sign the agreement because it expects many benefits 
for the European economy basing on the assumption that the prosperity and economic 
growth of both parties depend to a large extent on mutual trade and investment and their 
ability to be successful on the global market (European Commission and Canadian 
Government 2008). The European Commission report shows that CETA will contribute 
to the general growth of welfare, GDP, the level of exports and real wages in the long 
term both in the EU and in Canada (European Commission 2011: p. 442). GDP should 
increase in both economies, but in Canada one can expect an incomparably higher GDP 
growth (0.77%) than in the EU (0.08%). This increase is to be mainly driven by the 
liberalization of trade in services (50% of the total increase for the EU and 45.5% for 
Canada) and goods (respectively 25% for the EU and 33.3% for Canada) (European 
Commission and government Canada 2008: p.167) and by the elimination of customs 
duties on sensitive agricultural products (European Commission 2011: p. 442). There-
fore, as a result of signing the agreement, EU agricultural producers should also gain. 
The European Commission’s research shows that due to the fact that UE exports worth 
EUR 1 billion currently creates on an average of 14,000 jobs, CETA can contribute to 
growth and employment in Europe. Experts also expect that the abolition of customs 
duties on industrial and agricultural products will result in savings for European export-
ers of EUR 500 million per year (McKeagney 2016).

The European Union also expects great benefits from the opening of the Canadian 
public procurement market for EU enterprises. In the Commission’s opinion, tightening 
cooperation in the field of regulation concerning technical barriers in trade, protection of 
European innovations, artists or traditional products and extensive cooperation in the field 
of mutual investment protection should constitute a great opportunity for EU companies 
investing in Canada. The EU also expects, that CETA will indirectly contribute to strength-
ening democracy in the EU, strengthening social rights, labour law, fostering environmental 
protection and consumer protection, who will gain a greater choice of goods and services 
while maintaining European quality standards and security (Muszyński 2016).

 The list of potential benefits and opportunities resulting from the CETA agreement 
is undoubtedly long. However, one cannot forget about the challenges facing the EU 
economy, individual member states and enterprises, because in order to benefit from the 
above-mentioned chances, they will have to put in a lot of effort.
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Economic challenges for the EU
There are studies that do not confirm the optimistic forecasts of the European Com-

mission on the economic impact of CETA Agreement. Analysts believe that the CETA 
agreement may contribute to the slowdown in economic growth of the EU. According 
to Kohler and Storm’s (2016) research, in the current conditions of high unemployment 
and low level of economic growth, raising competitiveness by lowering labour costs 
may harm the economy. Researchers estimate that by 2023, 227,000 jobs will be lost in 
the CETA countries and the average annual wage will decrease by EUR 1776 in Canada 
and from EUR 316 to 1331 in the EU, depending on the member state. As a result 
of the agreement in 2017-2023, they expect a reduction of the average annual GDP 
growth rate by 0.12%. in Canada and 0.6 % in the EU. This means that the cumulative 
decline in GDP growth by 2023 may amount 0.96% in Canada and 0.49 % in the EU, 
where these values   differ significantly for individual countries. It is estimated that e.g. 
the German economy will experience twice smaller losses (-0.37 % of GDP) than the 
Italian economy (-0.78 % of GDP). Oręziak (2016) expects, in turn, an increase in 
competitive pressure from international corporations that are responsible for 75% trade 
between the EU and Canada, and therefore difficulties in the longer term development 
of the SME sector and increase in unemployment.

Another challenge for the EU economy is that CETA, alongside the elimination of 
tariff barriers in trade with Canada, also seeks to remove non-tariff barriers, which may 
obviously hinder the free movement of goods, however, as Stiglitz (2014) points out, 
even if they are not perfect, they exist to protect consumers, employees, the economy 
and the environment. Therefore, the question arises whether the principle of mutual 
recognition of sanitary and phytosanitary inspections performed by the parties will 
ensure maintaining high standards, developed by EU member states over many years.  
According to the opinion of the National Council of Agricultural Chambers (Stanowi-
sko 2016) and Foodwatch experts (2016), this may be very difficult or even impossible.

The liberalization of public services and the introduction of the so-called ‘nega-
tive list’ principle is another challenge for the economies of both sides (Sinclair et 
al. 2014). Technological progress is taking place at such a rapid pace that it is cur-
rently difficult to predict what public services will exist in several years and what will 
be their significance for the economy and society of the partners of the agreement.  
In addition, it is worth noting that the services sector is an area of   the Single European 
Market, which until now has not been fully liberalized. It is worthy to recall the com-
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promise of the “Services Directive”, in which the ‘old member states’ did not agree to 
introduce an ambitious from the point of view of the economic integration principle of 
‘country of origin’ and accepted only the strengthening of the principle of freedom to 
provide services. This shows that even for such an advanced integration group as the 
EU, which is already in other areas at more advanced stages of integration, the freedom 
to provide services is a sensitive area and still requires many actions to become fully 
liberalized. The provisions of the CETA agreement in this respect clearly go towards 
the regulations that the European Union created at the stage of the implementation of 
the common market.

Sections on investment protection and the resolution of disputes between investors 
and host countries constitute a challenge for the EU, because Canada is the fourth larg-
est investor in EU countries, and the inflow of foreign direct investment from Canada 
to the EU in 2008-2010 exceeded the value of EU investment in Canada more than five 
times (Mazur 2014: p. 35). Apart from the political consequences of these provisions, 
it should be emphasized that they are formulated in such a way that in the case of 
a hypothetical change in the geopolitical situation of a member state and the desire to 
strengthen economic and political cooperation with a certain group of countries, inves-
tors covered by CETA will automatically acquire the same rights. This is important 
because Article 30.9 of the Agreement guarantees that ‘in the event that this Agreement 
is terminated, the provisions of Chapter Eight (Investment) shall continue to be effec-
tive for a period of 20 years after the date of termination of this Agreement in respect of 
investments made before that date’. These provisions are therefore not only to remove 
barriers to the free movement of investments and their protection, but also to ensure 
a particularly privileged position for investors of both sides, limiting the possibility for 
any party to pursue an independent policy and deepen the integration process with third 
parties in this area.

CETA from the perspective of the EU member states
CETA is an economic challenge not only for the European Union as a whole, but 

above all for individual Member States. Their functioning, both in the political and 
economic spheres, will be directly affected by the provisions of this agreement. The Eu-
ropean Union is an organization gathering associating countries with a very diversified 
level of economic development, different structures of economies and often completely 
different situation on labour markets. In this context, a major step towards integrating 
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the EU economy with such a strong economic partner as Canada can have different 
consequences for individual member states.

In the face of significant disproportions in the level of economic development 
between EU member states, which are one of the key problems of the EU, it seems 
important that the CETA agreement may contribute to their increase (Kohler and 
Storm, 2016). The level of trade with Canada among EU members is very diverse. 
For example, German exports account for 28% of all EU exports to Canada, and their 
trade balance exceeds many times the balance of other EU countries (Mazur 2014:  
p. 32). The effects of the agreement can therefore be radically different for individual 
EU countries. It is therefore astonishing that the European Commission did not carry out 
a study on the effects of implementation of the agreement in individual member states 
before signing it (McKeagney 2016). This is important because the EU member states 
have delegated their competence to conduct trade policy with third countries to the EU 
institutions. Therefore, these institutions should take responsibility for anticipating the 
effects of the agreements they negotiate not only at the EU level but also for individual 
countries so that they can be prepared for their entry into force as best as possible.

Canada is one of the world’s most important agricultural producers, and its large-
scale farms can constitute a big competition for farmers in the new member states and 
a threat to small and medium-sized farms. The need to compete with such a strong 
partner can affect the quality of the offered food and contribute to the collapse of 
smaller farms. It should be considered whether in the face of lower standards of food 
production in North America (Stanowisko 2016) and increasing knowledge and public 
awareness about the role of healthy food for man and the environment, this direction 
of development is appropriate, especially for countries whose economies to a large 
extent depend on agriculture and which are forced to reform this sector of the economy.  
At this point, the question arises whether the CETA agreement will facilitate or hinder 
the conversion of small farms in Central and Eastern Europe into farms producing 
healthy and high-quality organic food, which could represent their opportunity to grow 
and emerge in this difficult market, and what actions and on what level should be taken 
to support such development in the face of ‘new generation’ trade agreements signed 
by the EU.

From the point of view of less developed EU member states a significant economic 
challenge seems to be the liberalization of public services and the introduction of the 
‘negative list’ principle. Due to the pace of technological progress, it is currently dif-
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ficult to predict what public services will exist in a dozen or so years and what will 
be their significance for the economic growth of a given country. This is particularly 
important for the new member states, whose successful achievement of catching up 
with high developed economies may depend on the possibility of temporary protection 
of certain innovative services, products or sectors of the economy, especially those of 
a strategic or infrastructural nature. Likewise, release of access to public procurement 
is a major challenge for less developed member states. After the entry into force of the 
agreement, it will not be possible to provide foreign suppliers with various types of re-
quirements, for example, about the necessity of the participation of domestic products 
during the contract or the need to conduct training about provided goods or services. 
It will also be impossible to reserve certain funds for the needs of local companies in 
order to use public procurement for local development. This is important because, as 
we know from the economic history, but also activities of many present economic pow-
ers, such as the US, public procurement has been and still constitutes to be an extremely 
important element of economic development strategy and supporting the development 
of local companies thanks to which these countries owe its strong position in the global 
economy (Mazzucato 2016). Thus ‘catching up economies’, as a result of the ‘new 
generation’ trade agreements, lose some instruments of economic and development 
policy, which were widely used by the current economic powers at earlier stages of 
their development.

This is not a cause for concern for economists and politicians who perceive the lib-
eralization of trade in goods and services as a great opportunity for less developed EU 
countries. The Lewiatan Confederation (2016) emphasizes that CETA, due to additional 
mechanisms of promoting trade and simplified customs procedures, will contribute to 
the development of the sector of small and medium enterprises. This opinion results 
from the fact that Polish entrepreneurs sell more goods to Canada than they bring, so 
signing the agreement will only facilitate exports, and thus should contribute its growth. 
The majority of Polish exports to Canada are machines and products of the chemical 
sector which is why these industries may, according to some experts, expect the great-
est benefits from the liberalization of trade with Canada. Similarly with regard to trade 
in agricultural goods, many economists and politicians believe that an agreement with 
Canada will be beneficial for Poland. For example, Czesław Siekierski, chairman of 
the European Parliament’s Committee on Agriculture and Rural Development, argues 
that Poland has now a significant surplus in the agri-food trade with Canada, therefore 
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the entry into force of the agreement will not only help maintain this surplus, but even 
increase it (Waś-Turecka 2016).

According to the opinions of many experts, due to the limitation of the state’s ability 
to use instruments such as imposing limits on the size of financial institutions or increas-
ing risky financial instruments, the provisions of the CETA agreement may threaten the 
stability of the financial systems of individual countries. In turn, the challenge for the 
stability of their labour markets, especially in the situation of a high unemployment 
rate, may be regulations allowing companies to transfer certain categories of employees 
in the territory of the other party without taking into account national law (Sinclair et al. 
2014). In the area of   protection of intellectual property rights, the challenge is to extend 
patent protection to medicines and seeds produced by international corporations. In re-
lation to medicines, this may delay access to cheaper medicines and increase the overall 
costs of treatment, and for seeds – increase their costs and limit the independence of 
agricultural producers. For poorer EU countries, this can be a significant problem and 
may worsen an already difficult situation of patients and farmers

From the point of view of an individual member state, it is also important that the 
agreement provides for significant restrictions for both sides in the introduction of new 
national provisions. It imposes on them the requirement to create the simplest possible 
licensing procedures that would not delay business unnecessarily. In some cases, for 
example in the mining industry, this can have an adverse impact on both society and the 
environment. In addition, the CETA agreement provides the other party and interested 
investors with the opportunity to participate in the creation of new trade regulations 
or related to it. It is a far-reaching opening up and allowing the influence of external 
groups on the creation of internal national regulations.

The aforementioned provisions on investment protection and on the manner of 
resolving disputes between investors and host countries by arbitration courts are also 
a significant challenge for individual EU member states. They limit the ability of any EU 
member to pursue an independent policy in this field with third countries and deepen the 
integration process with them in the discussed area. This may be particularly important 
for less developed member states, the development strategy choice of which is likely to 
be limited in such a situation. For ‘catching up’ countries, which are looking for a way to 
reduce the distance with West European economies, such obligations do not necessarily 
have to be beneficial in the long run. They can limit the choice of new, unconventional 
development strategies necessary to make a leap in economic development. Similarly, 
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not only political but also the economic challenge is the development towards the resolu-
tion of disputes between investors and host countries through arbitration courts. Despite 
official assurances from the European Commission and signing the so-called common in-
terpretation instrument on investor-state dispute settlement mechanism, there are reasons 
to believe that the provisions of the agreement will give international corporations the 
opportunity to obtain compensation in the event that a change in national regulations, e.g. 
tightening environmental protection standards, or new regulations concerning consumer 
or employee protection will result in profits lower than expected. Admittedly, Article 8.9 
ensures that ‘the Parties reaffirm their right to regulate within their territories to achieve 
legitimate policy objectives, such as the protection of public health, safety, the environ-
ment or public morals, social or consumer protection or the promotion and protection 
of cultural diversity’ but it will be the member states who will have to prove that the 
regulations they introduce are really justified, and decide whether they are right, will be 
a private international arbitration court. Limiting the possibility of influencing the new 
regulations or changing the existing regulations may prevent for example the promotion 
of greener or more efficient national solutions.

Conclusions
The aim of this article was an attempt to identify areas of the CETA agreement, 

which from the economic point of view will constitute the greatest challenge for the 
European Union as a whole and for its individual members. Paying attention to the fact 
that the consequences of the agreement should be analysed from the point of view of 
the entire organization as well as individual member states is important because the 
CETA agreement is the first ‘new generation’ trade agreement signed by the EU and 
the analysis of its scope draws attention to the fact that many of its elements belong to 
the further stages of economic integration in accordance with Balassa’s nomenclature 
than just the free trade zone, the creation of which is its official goal. Many provisions 
of the agreement concern issues negotiated between EU member states at the stage of 
creating a common European market and its four freedoms, some even at the stage of 
economic and monetary union. In view of the above one should be aware that signing 
the agreement is an important step towards the economic integration of the European 
Union and Canada. The EU is however an organization of extremely diverse countries, 
also in terms of the level of economic development, and therefore the effects of the 
entry into force of the agreement may be different in particular countries.
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The CETA agreement raises a lot of controversy both on the political and economic 
as well as social level, as it carries many opportunities but also some risks and chal-
lenges. The European Commission expects for the EU many benefits resulting from the 
intensification of trade with a strong partner from across the ocean and above all accel-
eration of economic development and employment growth. The EU institutions look at 
the opportunities and challenges of signing the CETA agreement from the point of view 
of the European Union as a whole. The adoption of such a perspective is important, 
because, according to statistical data, the European Union, like Canada, has a highly 
developed economy, and therefore, according to the current achievements of economic 
sciences, far-reaching liberalization of trade in goods and services and other steps taken 
towards the economic integration of both parties should be beneficial for both parties. 
Such an approach however may calm down too quickly. One should not forget that 
the European Union consists of many Member States with a very diversified level of 
economic development and therefore aggregated indicators for the whole grouping do 
not reflect the full picture. This means that the generally positive effects of the entry 
into force of the CETA agreement can mean huge benefits for some member states and 
serious losses for others, depending on their economic situation and structure, as well 
as previous trade relations with Canada.

In addition, there are scientific studies that show that the CETA agreement can 
contribute not to acceleration but to inhibit economic growth across the EU. Accord-
ing to the opinion of some researchers in the current difficult economic conditions, 
with high unemployment and low level of economic growth, raising competitiveness 
by lowering labour costs may harm the economy. Due to the high standards of quality 
of food and industrial products developed by member states over many years the 
removing of non-tariff barriers and introducing the mutual recognition of sanitary 
and phytosanitary inspections performed by the parties may also appear unfavourable 
in the long term.

CETA is a particular challenge for the less developed UE member states. From 
their point of view, a major threat will be, for example, large-scale highly developed 
Canadian farms with which competition may not be possible for many small farms 
from Central and Eastern Europe. An obstacle to accelerating economic development 
and catching up with highly developed world economies may also be the liberaliza-
tion of public services and the introduction of the so-called ‘negative list principle’. 
Likewise, the challenge for them may constitute the free access to public procurement. 
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In individual member states the deregulation of financial markets, the extension of 
patent protection to medicines and seeds raise concerns, because they may lead to 
higher prices and restrictions on the creation of new national rules. Also, provisions 
on the mutual protection of investments may in specific cases limit the possibilities of 
accelerating development by some member states.

The considerations carried out in this work show that the analysis of the conse-
quences of ‘new generation’ trade agreements should be carried out not only at the 
level of the entire integration group, which is the EU, but also from the perspective 
of individual member states. Otherwise, it will not be possible to prepare for its entry 
into force, to create conditions for the full use of opportunities in order to accelerate 
the economic development and adaptation to the new, country-specific market situation 
and to avoid the biggest threats. This is important because even if the organization as 
a whole benefits from deepening economic integration with a strong partner, if some of 
its members suffer serious negative consequences, in the long run it may adversely af-
fect the economy of the entire European Union and the process of European integration.
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Abstract
Ever since the end of the wars of the nineties, as well as the declaration of independence of Kosovo, Serbia 
has fallen of the radar, both within the international political community, as well as within the academia. 
Yet, in the meantime, the societal and political situation within the country has changed drastically, with 
the former warmonger of the nineties, Aleksandar Vučić, having taken hold of seemingly unlimited power. 
Serbia has, during his reign, become entrenched in corruption, the multitude of affairs being produced 
on a regular level serving as proof. Drawing on existing theories of political corruption, we shall tackle 
Serbia’s political corruption via the examination of the most prominent affairs, coming to the conclusion 
that Alatas’ designation of “tidal corruption” fits contemporary Serbia best, as well as classifying most 
prominent instances of corruption.
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Biedne zarządzanie, dobra korupcja: przegląd spraw rządu serbskiego (2012-2018)
Streszczenie
Od zakończenia wojen lat dziewięćdziesiątych, a także deklaracji niepodległości Kosowa, Serbia spadła 
z radaru, zarówno w ramach międzynarodowej wspólnoty politycznej, jak i w środowisku akademickim. 
Jednak w międzyczasie sytuacja społeczna i polityczna w kraju zmieniła się drastycznie, a były podżegacz 
wojenny z lat dziewięćdziesiątych Aleksandar Vučić przejął pozornie nieograniczoną władzę. Serbia 
podczas jego rządów utrwaliła się w korupcji, a mnogość spraw produkowana na regularnym poziomie 
służyła temu dowodem. Opierając się na istniejących teoriach korupcji politycznej, zajmiemy się korupcją 
polityczną Serbii poprzez zbadanie najważniejszych spraw, dochodząc do wniosku, że oznaczenie „korupcji 
pływów” Alatasa pasuje do współczesnej Serbii najlepiej, jak również klasyfikuje najbardziej znaczące 
przypadki korupcji.

Słowa kluczowe: Serbia, korupcja, dobre zarządzanie, Aleksandar Vucic
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Since the wars of the Yugoslav secession in the nineties and the declaration of 
independence of Kosovo as their direct consequence, Serbia has lost its space in the 
spotlight of both the academia and the international political and media community 
alike. Some have opined that there would be a renewed concern “if blood starts flow-
ing” again (Bjelotomić 2017), as the scholarly interest, not unlike the general political 
attentiveness, has waned significantly during the last two decades. This has resulted in 
Serbia being pushed aside, leaving its ruler, the former PM, now president, Aleksandar 
Vučić, to govern as he sees fit. The outcome, in short, is seen in Freedom House’s 
report on Serbia, saying that “political rights and civil liberties have eroded in recent 
years under Prime Minister Aleksandar Vučić and his Serbian Progressive Party (SNS), 
which took power in 2012. The government has drawn repeated criticism for imposing 
various forms of political pressure on independent media and civil society organiza-
tions” (Freedomhouse 2017). The Freedom House report, however, is just the tip of the 
corrupt iceberg, as the general report on civil liberties, freedom of expression, personal 
autonomy, and rule of law fails to do justice to the immensely corrupt mode of gov-
ernance that has in the meantime become all-permeating within the country; in other 
words, no details or detailed analysis is given. Aleksandar Vučić’s “centre-right Serbian 
Progressive Party enjoys a complete stranglehold on Serbia’s government, judiciary, 
and security services, and he has neutered the local media to such an extent that only 
a handful of outlets have dared to publicize the substantial allegations of corruption, 
cronyism, and voter intimidation that have plagued his time in office” (Eror 2018).

Having all of the above in mind, we decided to tackle the expanding row of (some-
times peculiar, for lack of other words) affairs within the expanding corrupt system that 
nowadays defines Serbia as a country, which should shed more light onto its contem-
porary modes of governance, seen through the lens of existing theories of corruption. 
Intra-governmental corruption has, during the last six years, led to a slew of money-
laundering affairs, including the brobdingnagian urban Belgrade Waterfront project 
as the perhaps most representative affair, within which one person has lost their life, 
several have been unlawfully deprived of their freedom, and the promised construc-
tion never took place. Minor affairs became plentiful as well, such as the world-record 
New Year’s tree, bought by the city of Belgrade for an excessive sum of 83,000 euros, 
immediately afterwards to be first dubbed as a “gift”, making the public wonder why 
anybody would give Belgrade such a generous present. Eldritch instances, such as the 
grand opening of an elevator in an elderly retirement home, or the general of Serbia’s 
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Army saluting a newly built fence around the building, can be said to serve as an icing 
on a corrupt cake. The rule of one man, Aleksandar Vučić, has enabled his clique to 
amass large financial resources and strengthen their grip via the diminishing of institu-
tional authority, and the consequent accumulation of extra-institutional personal power. 
All of these serve as defining moment in the regime of Aleksandar Vučić, who has on 
4 March 2018, after a landslide victory at the Belgrade elections, further solidified his 
tight grip over the country and its crumbling institutions.

Similar cases have been reported around the world, however. Erdogan’s post-coup 
power grab, including the severe diminishing of the freedom of press and expression, 
serves as but one example (Aytaç and Öniş 2014; D’Amours 2017). The expanding 
power of Vladimir Putin, with the stifling of the opposition and an expansion of Rus-
sia’s soft power is yet another (Cimbala 2014; Wagner and Fein 2016; Kotkin 2015). 
The modes of governance seen in Orban’s Hungary (Batory 2016; Lamour and Varga 
2017; Antal 2017) – as well as many more – all point to an increase in democratic 
deficiency on an Europe-wide scale. Should we expand geographically, the election 
of Donald Trump (Ahmadian,Azarshahi and Paulhus 2017; Inglehart and Norris 2016; 
Kazin 2016), as well as the recent power surge of Xi Jinping in China, paint a grim 
picture for good governance and democracy on a worldwide scale. Due to the fact 
that countries such as Russia, Turkey, the USA, or China, possess significantly more 
geopolitical relevance and leverage, smaller states – such as Serbia – have effectively 
been cast out of any particular interest.

What is worse, the international community has, during the 21st century, even 
praised Aleksandar Vučić – the warmonger from the nineties, who in 1995 famously 
claimed that a hundred Muslims should be killed for every dead Serb (RTS 1995). 
Federica Mogherini mentioned “an important step forward on the European path of 
Serbia” (BETA 2016) under the leadership of Vučić, while Thomas Lubeck claimed 
that Serbia was among the ten countries with the largest advancement in the conditions 
for doing business, and can be proud about it” (Žarković 2016), among but a few of 
such comments, even though “like in the previous 15 years, Serbia is still among the 
countries with widespread corruption” (BETA 2016). On a more general level, scholars 
have indeed established that “far from reducing corruption in the short term, political 
liberalization has made matters worse in most of those countries that embarked on the 
democratic transition in the 1980s and 1990s” (Sung 2004); Serbia can be, without 
exaggeration, said to neatly fit into this explanation. Florian Bieber of Graz University 



Srđan Mladenov Jovanović164

has called this “laissez-faire approach of the EU” as “destructive” (Bieber 2018), due 
to which Western Balkans countries were “captured states”, and that the lack of interest 
has started to change. The march 2018 article on Vučić at Foreign Policy called him 
“Europe’s favourite autocrat” (Eror 2018); drawing upon the renewed interest from 
a political perspective, we shall here tackle Serbia’s corruption problems, hoping that 
this renewal of concern might spread to the academia as well.

Having said that, we can state that the aim of this article is to present and categorize 
corruption in contemporary Serbia, via the use of Lancaster and Montinola’s categoriz-
ing methodology (Lancaster and Montinola 1997), in which we shall proceed to present 
select relevant cases of corruption, seen through the lens of established corruption clas-
sification theory (Gupta and Abed 2002; Heywood 1997, Heidenheimer and Johnston 
2011). Additionally, a descriptive approach is also taken, as it is of high importance 
to properly describe and present the array of corruptive affairs that have taken place, 
in what Thorne et al have called “interpretative description” (Thorne,Kirkham and 
MacDonald-Emes 1997), inspired by Sandelowski’s insistence on the descriptive mo-
ment within the social sciences (Sandelowski 2000). 

Socio-political context: Serbia’s politics since 2012
Since the toppling of Slobodan Milošević and the fateful 5 October 2000, for at 

least three years, Serbia seemed to have set foot on a path towards democracy and good 
governance, dubbed by some researchers as “a young and fragile democratic society” 
(Vukomanović 2008). However, after the 12 March 2003 assassination of the democratic 
Prime Minister, Zoran Đinđić, the country has fallen back into criminality and political 
corruption (Gordy 2004). Almost a decade later, the warmongering, ultra-nationalist 
Serbian Radical Party gave birth to the Serbian Progressive Party, led by Aleksandar 
Vučić and Tomislav Nikolić, and emerged victorious in the 2012 presidential elections, 
after which Vučić aggressively worked on the establishing of unprecedented power. 
While even a decade before 2012, Serbia’s “institutions are regarded as relatively 
closed, as corrupt, and as working against the interests of ordinary people” (Gordy 
2004), intra-governmental corruption has since reached new levels, so that “reality very 
often takes the shape of a parody of what is imagined as decent, normal, dignified life; 
politics in Serbia is seen as a parody of what politics is supposed to be” (Petrović 2015). 
Since his rise to power, Vučić has worked consistently on diminishing the freedom of 
the press and expression, every election held whilst he was in power were reported to 
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have had irregularities, and corruption affairs have become common within the country. 
As Aleks Eror wrote for Foreign Policy, “over the last six years, Vučić has established 
what could best be described as a soft autocracy: On the surface, Serbia is still a demo-
cratic society with nominally free elections and a political opposition, where dissenting 
voices are able to criticize the ruling party without fear of mysteriously disappearing 
in the night. But Vučić’s control over Serbia’s centres of power is so complete and the 
democratic process is so skewed in his favour that dissent poses no threat to his rule. 
His political opponents are free to run against him, but they have few means to make 
their voices heard. The country’s institutions are so totally controlled by Vučić’s allies 
that there is nothing to stop him from subverting democratic norms” (Eror 2018).

Nowadays, “the Republic of Serbia remains (as of 2014) among the regions that ex-
hibit very low stability in the economic and political as well as social senses” (Bujwid-
Kurek 2016), and there are continuous calls for a particular increase in the effort to 
combat corruption (European Parliament 2013, points 14, 29, 30).

Corruption: a theoretical overview
As Gupta and Abed noticed, “since the early 1990s, there has been a virtual explosion 

of academic writing on the economics of corruption” (Gupta, Abed 2002). Theoretical 
and practical considerations of (primarily political) corruption are nowadays aplenty, 
and we shall briefly go through the main tenets of theories on corruption. Taken very 
broadly, corruption can be defined as “misusing one’s political office for private gain” 
(Heidenheimer, Johnston2011). This is the broadest and most general of definitions 
of corruption; others have taken a more nuanced approach. Often seen from a legalist 
perspective; a political act can be considered as corrupt if “it deviates from the formal 
duties of a public role (elective or appointive) because of private-regarding (personal, 
close family, private clique) wealth or status gains: or violates rules against the exercise 
of certain types of private-regarding influence” (Nye 1967). As such, corruption goes 
against the very tenets of good governance, as “today all types of regimes, democratic 
or otherwise, are based on the principle of rule of law as it has been found to be the 
only way available to maintain a just society... In countries which have written constitu-
tions, the supreme law is the constitution itself. Governance according to the letter and 
spirit of the constitution, thus, becomes good governance” (Menon 2017). Additionally, 
“definitions of political corruption based on notions of the public or common interest 
significantly broaden the range of behaviour one might investigate” (Heidenheimer and 
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Johnston 2011). Thus, we have Rogow’s and Lasswell’s definition of corruption: “a cor-
rupt act violates responsibility towards at least one system of public and civil order and 
is in fact incompatible with (destructive of) any such system” (Rogow, Lasswell 1963). 
Heywood draws on Alatas’ definitions, and names several types of corruption, as he 
“distinguishes between ‘transactive’ and ‘extortive’ corruption. The former refers to 
a mutual arrangement between a donor and a recipient, actively pursued by, and to the 
mutual advantage of, both parties, whereas the latter entails some form of compulsion, 
usually to avoid some form of harm being inflicted on the donor or those close to him/
her. Other types of corruption revolve around, or are the by-products of, transactive and 
extortive corruption. Defensive corruption is obviously related inversely to the extor-
tive type, whilst investive corruption involves the offer of goods or services without 
any direct link to a particular favour, but with a view to future situations in which 
a favour may be required. Nepotistic corruption refers to the unjustified appointment of 
friends or relatives to public office, or according them favoured treatment. Autogenic 
corruption involves just one person, who profits, for example, from pre-knowledge of 
a given policy outcome. Finally, supportive corruption describes actions undertaken to 
protect and strengthen existing corruption, often through the use of intrigue (as in US 
machine politics) or else through violence” (Heywood 1997).

Jain and Rose-Ackerman classified corruption into grand, bureaucratic, and legislative 
(Jain 2001; Rose-Ackerman 2007). Grand corruption is defined as “the acts of the political 
elite by which they exploit their power to make economic policies” (Jain 2001). To go 
further, “legislative corruption is when monetary resources are used to influence the voting 
behaviour of the legislators, also called political corruption” (Chowdhury, Desai, Audretsch 
2018), while bureaucratic corruption represents “engagement in corrupt behaviour by both 
low-level bureaucrats and their superiors” (Chowdhury, Desai, Audretsch 2018).

Having in mind that – in the case of Serbia – we are tackling severe corruption that 
permeates all segments of politics (and society), we are in need of introducing Alatas’ 
concept of “tidal corruption”, which is seen when the society at large “is dominated by 
corruption. From top to bottom, government machinery is seriously infected by corrup-
tion. We are not talking of pockets of corruption here and there that exist in all societies 
... it is this kind of corruption, total corruption that grips a social order” (Alatas 2015).  
As will be shown, corruption indeed runs rampant in Serbia, in many cases coming down 
to what Moran has dubbed “money politics” (Moran 2001), though corruption-based af-
fairs within the country have showed that even though the majority of affairs can indeed be 
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dubbed as based on financial gain, corruption has run an indiscriminative course; in other 
words, the very modus operandi of the government, on all levels, has become defined by 
it. We shall thus present the most relevant corruption affairs of the Vučić-led government, 
trying to find a common denominator among the increasing plethora of affairs.

Measuring corruption is a problem in itself, as the “the dominant mode of mea-
surement since the mid-1990s has been perception-based, via cross-national indices 
drawn from a range of surveys and ‘expert assessments’. Indices such as the Cor-
ruption Perception Index (CPI), the Bribe Payers Index (BPI), the Global Corruption 
Barometer (all produced by Transparency International), the Business Environment 
and Enterprise Performance Surveys (BEEPS) or other aggregate indicators such as 
the Control of Corruption element in the World Bank Group’s Worldwide Governance 
Indicators (WGI)” (Heywood 2015). However, “it is now widely acknowledged that 
such measures are inherently prone to bias and serve as imperfect proxies for actual 
levels of corruption” (Heywood 2015), including the fact that factors that could predict 
corruption (which often seen through the lens of “perceived” corruption) do not cor-
relate with other measures of experiences of corruption (Treisman 2007). So far, the 
only useful set of statistics come from Transparency International, where a significant 
increase in perceived corruption was seen exactly from 2012, when the Progressive 
Party came into power:

Figure 1: Corruption index in Serbia

 Source: Trading Economics (2017), https://trading -economics.com/serbia/corruption-index
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However, due to the nature of Serbia’s tidal corruption and it all-permeating nature, 
statistics on corruption can be said to be fairly irrelevant, as even a cursory glance at 
the rather prominent instance of corruption paint a clear picture of an all-encompassing 
venality. Furthermore, being that Serbia has often been “off the radar” for international 
bodies measuring corruption, coupled with the fact of the severe lack of transparency 
within the country itself, any particular measurement would fail to serve as entirely 
satisfactory. This is why we are approaching the subject of corruption in Vučić’s Serbia 
from a qualitative viewpoint, engaging in relevant corruption affairs, and categorizing 
them into fitting taxonomies.

Prominent cases of corruption since 2012
The most noticeable among the slew of corruptive affairs of the Vučić-led govern-

ment of the Republic of Serbia is by far the Belgrade Waterfront (BW) project. Summed 
up by the Black Book of the SNS Government in Belgrade 2013-2018, the BW project 
was “the largest plundering of the construction land in Belgrade’s history, in violation 
of the constitution, laws and all urban, legal, logical, economic, environmental, fire, 
traffic and other professional procedures and rules. It is a fixed of the idea of   Aleksan-
dar Vučić, who personally ‘found’ and brought ‘investors’ of Prince Mohammed bin 
Zayed, and the Arab tycoon, Mohammed Alabar, who, without a call for applications 
and without any competitive procedure, donated 116 hectares of Belgrade’s coastline 
to build housing and commercial buildings of high altitude and many square meters 
without the adopted urban plan and without a previous study of the feasibility, impact 
and cost-effectiveness of such a project for Belgrade and Serbia. The enormous costs of 
relocating railway traffic, relocating the bus station, expropriating buildings and land, 
bringing the necessary infrastructure, solving traffic and environmental problems have 
been transferred to the citizens of Serbia and Belgrade. All of this, under the pretext that 
investors will invest 3-4 billion euros in the next few years in the project, but it turns 
out that these finances do not exist, and that they (and their unknown ‘silent’ partners) 
will actually resell the buildings and parcel for the next 30 years” (Crna knjiga 2018a).

The government additionally promised that the huge planned tower would have 
been built by 2016 (Bulatović 2014), yet not even its foundations have been set.  
Additionally, the two buildings that have seen the beginning of construction have in the 
meantime (not even completely built) started to sink (Kurir 2017), even catching fire in 
2018 in two stories (B92 2018). Falling under Heywood’s classification into the realm 
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of transactive corruption (Heywood 1997), the Belgrade Waterfront has been called 
into question by a row of professionals, mostly from the points of view of architecture 
and urbanism as well. The Academy of Architecture of Serbia published a declara-
tion about the BW project, in which it was explained that it hosted numerous legal 
misgivings and misuse of legal procedures, as well as that “not a single credible expert 
supported the project” (Akademija arhitekture Srbije 2015). Furthermore, instead of an 
urban development plan, according to the Declaration, the project was supposed to be 
created after a picturesque diorama-like model, without almost any design and project-
planning. To make the affair worse, non-existing apartments in the equally non-existent 
BW were sold. According to Lazović, “the beginning of the sale of apartments did 
not bring anything new, it takes place in the same manner as the whole project – non-
transparent and at the expense of citizens. The claim that as much as 75% of offered 
apartments were sold on the first day is not only false, but hides another, still worse 
fact about the way of the selling of the apartments – the apartments were not even for 
sale, but instead, interested parties offered a very suspicious reservation contract, and 
potential buyers were obliged, without insight into the sales contract, to pay EUR 1,000 
as a non-refundable reservation fee” (Lazović 2015).

However, the affair did not end there. On the election night of 24/25 April 2016, 
unknown hooligans, wearing balaclava masks, rased a part of the designated BW area 
to the ground with excavators and heavy machinery, in the process tying up people 
whom they found in the area. Citizens have been reported to have called the police 
numerous times, but the police never reacted. One of the security guards within the 
zone, Slobodan Tanasković, a witness to the destruction, had a cardiac arrest, and died 
a few days later in the hospital (Crna knjiga 2018b). According to Aleksandar Vučić, 
the hooligans have acted as “complete idiots”, as they should have done it in broad day-
light (Tanjug 2016). He furthermore stated that “someone was creating a political issue 
where there was none”. A year later, the estranged wife of the Belgrade Mayor, Siniša 
Mali, admitted that Mali confided in her, telling her that he was the one who ordered 
the destruction of public property (Pećo 2017). This was not reported by the major-
ity of the government-controlled media, and the case was buried in public discourse. 
The reporter, Dragana Pećo, has afterwards had her apartment broken in and entered, 
without anything taken away (Mirković 2017), understood by many as scare tactics.

Related to the BW affair, the Mayor of Belgrade, Siniša Mali, has played the key 
role in yet another row of affairs. It has been uncovered that he had plagiarised his doc-
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toral thesis, with over a third of the textual production directly taken from other sources, 
without citing, analysed in detail by Raša Karapandža of the EBS Business School 
(Karapandža, 2014). Several authors of the works that Mali has used as uncited sources 
have later voiced their discontent, claiming that their work has “literally been taken” 
(Mijatović, 2018). Mali has additionally figured in what is probably best described as 
a row of money-laundering schemes, such as when it was uncovered that he bought  
24 apartments on the Bulgarian seaside in secret, the worth of which is estimated to 
around five million euros, with 3100 square meters total, while officially not earning 
over 34,000 euros per year; this was heavily denied by the government, Aleksandar 
Vučić himself, as well as by the government-supporting media (Dojčinović,Pećo and 
Tchobanov 2015). It furthermore turned out that he kept some of his unlaundered finances 
in a number of other people’s accounts, including his underage children (Gerila 2018).  
In summa, another instance of transactive corruption related to “money politics”. Having 
in mind that Aleksandar Vučić openly stated several times that after the affairs, Mali 
would no longer serve as Mayor, only to not remove him from office, indicates that this 
case falls under the category of nepotistic corruption as well, since Vučić did not allow, 
but instead actively helped, a personal friend and collaborator survive a row of affairs.

Yet another affair was the building of a musical fountain on the Slavija roundabout 
in the centre of Belgrade, the cost of which capped at two million euros, even though 
the fountain itself costs from ten to two hundred thousand dollars (Đukić 2017); it is 
suspected that the rest of the money went into officials’ pockets. The pattern of offi-
cially buying or soliciting overpriced services is repetitive and can be seen rather often. 
The 2017/18 New Year tree in the centre of Belgrade was bought for 83,000 euros 
(making it the world’s most expensive New Year tree) and installed three days before 
the contract for it was signed (Pištaljka 2017); Siniša Mali stated that the city would 
cancel the contract (N1 2017), but that never happened.

An annual instance of corruption is the decorating of Belgrade’s streets for the New 
Year celebration. In 2014, the City of Belgrade spent 2.98 million dinars on 2000 lamps 
and 40 glow-covers. The following year, the price increased to 33 096 000 dinars for 
2200 light belts, two LED New Year trees, and 200 glow-covers. In 2016, the price was 
190 million dinars, up to 230 million in 2017. The city Manager, Goran Vesić, instead 
told the public that 20 million were spent instead (Crna knjiga 2018c).

Funding the Progressive Party via donations of supports was shown to be “shady” 
by the Bureau for Social Investigation (Biro za društvena istraživanja) as well. As the 
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Bureau and the N1 Television uncovered, “several donors claim that during the 2017 
election, they helped the Serbian Progressive Party hide the origin of the money, as 
money received from the SNS was paid to the party under their own names. Due to 
similar findings from 2014, the Agency for the Fight against Corruption, on the warning 
of the Administration for the Prevention of Money Laundering, reported the Serbian 
Progressive Party to the Higher Public Prosecutor’s Office” (BIRN 2017).

As it turned out, people have reported that they have been given 40 000 dinars each, 
that they were instructed to put on the account of the Progressive Party in their own name. 
Aleksandar Vučić, in the interview with the eminent journalist, Brankica Stanković, 
claimed that it was normal, and that there is nothing criminal behind it. As Radio Free 
Europe reported, “namely, it was found out that 6.940 citizens paid 40.000 dinars to the 
Serbian Progressive Party, while some of them were receiving social help. The explana-
tion... was offered by President Aleksandar Vučić: ‘I suppose this is because it is allowed 
for people to donate up to that level. Let me explain how. So, you and I are sitting, and 
a third person comes over, I do not know if it happens like this, but I suspect. And I want 
to give 800 euros, but I am not allowed. And then I come to somebody else, give them the 
money, and say “Please give this to our party” (Nešić 2017).

Yet another affair was the illegal carrying of 205 000 euros into the country by the 
Minister Aleksandar Vulin, that were not taxed. Vulin tried to evade, saying that he car-
ried the money into the country at the maximum allowed amount, 9000 euros by 9000 
euros, that he has received as a “gift” from his “aunt in Canada”, the aunt in question 
never being found, including the fact that it effectively meant he would have had to travel 
to Canada and back 23 times (Nešić 2017). Aleksandar Vučić defending Vulin as well.

The recent case of what is categorised as legislative corruption happened during 
and before the Belgrade elections on 4 March 2018, where numerous sources reported 
on vote-meddling, with double voter-lists being recorded, with people carrying them 
running away from cameras (Ozonpress 2018). Aleksandar Vučić called the elections 
a “festival of democracy” (Garčević 2018). We need to stress at this point that the 
affairs presented within the article are but the most prominent among a slew of other 
cases. What then are the common denominators of the aboveseen corruptive affairs?

Taxonomy and conclusion
As seen in the corruption affairs above, they are numerous, continuous, and mostly 

relating to some type of money laundering, falling into the categories of grand corrup-
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tion and money politics. Having in mind that the affairs are found within numerous seg-
ments of society, Alatas’ designation of tidal corruption is also a useful one. Aleksandar 
Vučić blames the opposition for the lowering of the standards of living, claiming that 
they are “inventing affairs”, and that “the only thing they offer are lies, invented affairs, 
and ‘We hate Vučić’ paroles” (Vučić 2017), including that combating corruption is one 
of his primary goals. According to the Centre for Investigative Journalism (CINS, Cen-
tar za istraživačko novinarstvo), however, “research has shown that the battle against 
corruption in practice comes down to media announcements and arrests in front of 
cameras. They are followed by a large number of criminal charges, significantly fewer 
indictments, and even fewer convictions” (Jahić and Jeremić 2017).

Nevertheless, Aleksandar Vučić, as seen in the cases above, was connected to most 
of the abovementioned affairs. He defended the Belgrade Waterfront hooligans, he 
defended the Mayor, Siniša Mali, he defended Aleksandar Vulin with the “aunt from 
Canada” affair. Having in mind that his political and social power remained unchal-
lenged, the conjecture can be made that he either knows of, or controls, the vast major-
ity of affairs. As seen, in practice, he does not combat corruption, but justifies it and 
assists it. Since he is helping members of his clique (often called “cronies” in political 
argot), a strong nepotistic element can also be said to be of relevance for the proper 
depiction of contemporary Serbian corruption.

In summa, based on the representative samples above, corruption in Serbia under 
the leadership of Aleksandar Vučić can be classified as:

 ▪ transactive; relating to money politics, in which arrangements between donors 
and recipients is created for mutual gain;

 ▪ grand; relating to the political elite acting towards their own, often financial, 
gain;

 ▪ legislative; meaning that corruptive affairs have been used to influence electoral 
behaviour (such as the forcing of people to fund the Progressive party);

 ▪ nepotistic; meaning that the members of the ruling clique help each other in 
order to achieve corruptive goals, and

 ▪ tidal; meaning that corruption within Serbia has become all-permeating and 
ubiquitous.

On a more broad, general level, we are talking about the deficit in good governance, 
sometimes called “bad governance” (Grindle 2017), more often “poor governance” 
(Gisselquist 2012), that is often connected with, as well as based upon, corruption 
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(Gupta and Abed 2002; Rose-Ackerman 2005; Tanzi 1999). Tidal corruption per se 
can be said to be the main defining instance of Aleksandar Vučić’s now six–year rule, 
with no signs of diminishing. In this article, we have gone through the most prominent 
among corruptive affairs; the limits of a standardised research article prohibit us from 
going deeper, but we would wish to put forth a plea to researchers to tackle this issue 
in the years to come.
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Since the beginning of the 1990s, at least several cases of juicio politico took 
place in the region subject to analysis. This is the mode in which Fernando Collor, 
President of Brazil, was removed from office in 1992 and a year later Carlos Andrés 
Pérez, President of Venezuela. Several other heads of the executive, e.g. Raúl Cubas 
Grau, President of Paraguay; Alberto Fujimori, President of Peru; Fernando de la Rúa, 
President of Argentina, and Gonzalo Sánchez de Lozada, President of Bolivia, wishing 
to avoid impeachment resigned on their own (Pérez-Liñan 2009: p. 282–295). Recent 
years testify to the fact that the popularity of juicio político is not subsiding. Thus, the 
question posed at the beginning of the 21st century about the nature and purpose of 
impeachment in Latin America as a specific “coup d’état” staged by the legislature, still 
remains valid (Pérez-Liñan 2000). This is confirmed by the most recent examples from 
Paraguay and Brazil.

The purpose of the paper is to present the institution of juicio político (impeach-
ment) in the presidential system in Latin America. Solutions adopted in Argentina, 
Brazil, Honduras and Paraguay will be analysed. The author sets forth legal bases of 
impeachment, offering interpretation of relevant provisions of the constitution or spe-
cific laws. This allows for retracing the normative model of the analysed mechanism.  
It is subsequently confronted with the practical application of impeachment procedures.

The research hypothesis adopted in the paper assumes that in Latin America juicio 
político ceases to perform exclusively a control function and becomes a tool to solve 
political crises via a “legislative” coup d’état. The author is searching for an answer to 
the following questions: 1) what is the legal nature of the Latin American impeachment? 
2) what causes the fact that in the analysed region, it is used much more frequently 
than in the United States or in Europe? 3) why has it become an alternative for other 
methods of solving political crises?

The author makes use of the institutional and legal method and the comparative 
method. The former allows for determining and clarifying the rules and mechanisms of 
operation of impeachment. The latter, by comparing the procedures from the examined 
region, enables determination of common features and particular Latin American traits.

For the purpose of this paper, the term juicio político ̠  following Anibal Pérez-Liñan 
˗ is understood broadly, as “any legal procedures where the parliament is involved 
in deciding about removal of the president from office before the end of the term” 
(Pérez-Liñan 2000: p. 68). The English term impeachment is used interchangeably.  
The analysis is narrowed down to the possibility of applying this procedure in reference 
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to the head of state, in spite of the fact that in certain countries of the analysed region, 
the substantive scope is broader and it may be applied not only to the representatives 
of the executive system, but also to the attorney general or the supreme court judges. 

Liability of the executive power in the presidential system
The institution of juicio político constitutes implementation of the principle of li-

ability of the executive power. It acquires a special nature in the presidential system, 
where ˗ by assumption ˗ representatives of the executive power are not liable with 
respect to the parliament. 

A constitutional state should possess a system of mutually related mechanisms and 
procedures that allows for enforcing liability (Pietrzak 1990: p. 3). Liability is under-
stood most frequently as a necessity and inevitability of bearing consequences for own 
or third party’s acts or omissions (Kuciński 2008: p. 267). It has essential significance 
with respect to the executive power on account of the competence of the executive 
power and the position that it holds in the system of power authorities. It is a barrier 
protecting from the abuse of holders of power, their attempts at arbitrariness and doing 
away with limitations in ruling (Montesquieu 1957, Elster 1998: p. 181). Liability of the 
executive power is incorporated into such principles as: the principle of the democratic 
legal state, the rule of law and equality with respect to the law (Dziemidok-Olszewska, 
Żmigrodzki 2012: p. 262). It becomes a criterion of distinction between democratic 
and authoritarian systems. In the former system, the executive power is liable towards 
the voters and/ or the parliament (which is expressed in the voting results, the applied 
parliamentary procedure or the judgement of a court authority). In non-democratic 
systems, it is effected by means of a coup d’état, a putsch or a revolution (Antoszewski 
1999: p. 81–88). Liability of power is guaranteed by a complex system of control in-
struments. Its purpose is, on the one hand, to get rid of omnipotence and, on the other, 
to avoid inefficiency and incompetence of leaders.

In constitutional law, two types of liability of representatives of executive power can 
be distinguished: legal liability, also known as constitutional and political liability, also 
known as parliamentary (Pietrzak 1992: p. 36–40, Szeliga 2003: p. 7–12). The former is 
related to violation of the law by a member of the executive. The legality of such act is 
examined in relevant proceedings. On the other hand, with respect to parliamentary liabil-
ity, the criteria are strictly political. The following aspects may be subjected to evaluation: 
implementation of the adopted policy, its purposefulness, accuracy of decisions made, 
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or the direction of holding the office. An impulse for initiation of proceedings is most 
frequently the loss of trust or loss of support of the hitherto minions. 

 In spite of varying solutions, the principle of liability is to be found both in the 
parliamentary system, the presidential system or the semi-presidential system. Three 
realms of relations between the legislative power and the executive power become es-
sential: the mode of appointment, mutual competence and political liability (Dziemidok-
Olszewska, Żmigrodzki 2012: p. 273–274). Nevertheless, it is worth remembering that 
the fact of occurrence of a specific institution in various systems does not automatically 
entail that it will always be an identical institution. In every case, it is necessary to take 
into account a specific system of rule in which a given political and legal institution is 
embedded (Szymanek 2017: p. 110). This also refers to the institution of juicio politico.

In the presidential system that is of interest to the author of this paper, the head of 
state in principle does not bear political liability (understood as a necessity of hav-
ing the support of the parliament expressed by means of the vote of confidence) with 
respect to the parliament. The possibility of dismissing a president as a result of a vote 
of no confidence has been excluded. This would threaten the special status of the head 
of the executive power, simultaneously challenging the extensive competence that was 
gained by winning common elections. Similarly, members of the government are, in 
principle, not liable to a legislative authority, but to the head of the executive authority. 
However, it is possible to initiate an impeachment procedure against the president.

It is worth indicating that the Latin-American model of the presidential system 
varies from its prototype, namely the American presidential system. Even though the 
solutions are similar on the institutional level, yet socio-cultural and political factors 
result in the fact that the Latin-American version acquires different traits. Emphasis 
on the position of the head of state, the tradition of caudillismo, popular in the region, 
coupled with the lack of rigorous observance of the principle of the distribution of 
power and political instability result in the fact that in Latin America, the presidential 
system becomes “dangerous and full of traps” (Linz 1990: p. 69) and it may excep-
tionally easily turn into an authoritarian system. Given the risk of failure to fulfil the 
democratic features, some researchers refuse to qualify it as a presidential system and 
call it ̠  at best ̠  neo-presidentialism or hyper-presidentialism (Szymanek 2017: p. 104). 
Lack of a solid two-party system (and, in consequence, lack of political stability) is, 
without doubt, one of the main causes due to which the American solutions were not 
successfully transferred south of the Rio Grande. 
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The legal institution of Juicio Político
The institution of juicio político is a form of liability of the executive power imple-

mented before or with the participation of bodies of legislative power. Its prototype 
is the institution of impeachment foreseen in Art. 2 of the Constitution of the United 
States of America (USA). In line with it, the president may be removed from office 
if he is accused and subsequently sentenced by the congress for specific crimes. Two 
stages of the proceedings may be distinguished: “impeachment” where the House of 
Representatives decides whether there are bases for levelling charges, and subsequently 
the “procedural stage” which ends with voting in the Senate. Ousting a president from 
office requires a qualified majority (Makowski, Pastusiak 1999: p. 24–29). In America, 
impeachment is treated as a classic tool of the checks and balances mechanism and 
not an expression of dominance of the bodies of legislative power over the head of 
the executive. It is a principle that the president cannot dissolve the Congress and the 
Congress cannot formulate a vote of no confidence with respect to the president. In the 
United States, impeachment is applied in extremely rare cases and none of the presi-
dents against whom the procedure was used were removed from office. However, in the 
Latin-American reality, the institution of juicio político acquires a different meaning. 
A tendency of using it in order to solve a political impasse has been noticed, along 
with effective, early removal of the head of state from power. It becomes a dangerous 
tool in the hands of the legislature. The last two decades have shown that this solution 
is used with increasing frequency in the countries of the studied region. In spite of 
the complex procedure and formal requirements that are hard to fulfil, impeachment 
has led to removal of the head of state from office at least several times. This was the 
case in Brazil (twice), in Venezuela and Paraguay. Numerous examples of effective 
juicio político call for verification of the standpoint about the extremely rare use of this 
procedure (Ławniczak 2008: p. 119, Czajkowski 2003: p. 29).

As far as the legal nature of the institution is concerned, the name itself (juicio 
político – literally “political trial”) could suggest that it is about political liability. 
However, it is a principle that in a presidential system the head of state is not politically 
liable with respect to the parliament. This results from an assumption that both bod-
ies have an equally strong legitimacy (both derive from common elections) and thus 
a president does not have to seek a vote of confidence as it happens in parliamentary 
systems. It is thus assumed that juicio político is an example of constitutional (legal) 
liability, which a representative of the executive incurs in relation to violation of the 
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law (Nogueira Alcalá 2015: p. 403–441). If the nation is the sovereign in democratic 
republics, then in principle the nation should make the judgement. Due to technical 
reasons, the parliament, i.e. the representative body formed by representatives of the 
sovereign, decides about the levelling of charges (Ławniczak 2008: p. 118).

 More and more frequently, attention is drawn to the political aspects of juicio 
político (Zúñiga Urbina 2006, No. 12, p. 53–56, Serrafero 1996: p. 139), in particular 
in the context of allegations formulated in the statement of charges. The basis for ini-
tiation of impeachment may not only be violation of the law (committing a crime or 
an offence), but also a political assessment of the exercise of power by the president 
(e.g. via activities contradictory with the national interest, neglect, inability or lack of 
competence with respect to holding the office). On the other hand, examples show that 
the direct cause for initiating juicio político is most often a political crisis caused by 
a scandal involving the head of state (Pérez Liñan 2000: p. 69). Morally reprehensible 
behaviour of the president, e.g. an affair (e.g. in Paraguay in 2012) or promotion of own 
family when manning offices may tip the scales and cause the initiation of impeach-
ment. Thus, the institution acquires an increasingly political character. Simultaneously, 
it cannot be forgotten that the parliament, i.e. an authority that may carry out the juicio 
político procedure, is a political body (Makowski, Pastusiak 1999: p. 117).

In the states of Latin America, it is possible to distinguish three models of juicio 
político: legislative, court and mixed. In the first one, the decision about dismissing the 
head of state is made by the parliament and does not require consultations with other 
bodies. The proceedings are usually divided into two stages: impeachment: made by the 
lower chamber of the parliament and trial, carried out by the higher chamber after the 
presentation of charges. Such solutions are foreseen in the constitutions of Argentina, 
Mexico and Paraguay. The court model is characteristic for countries with a single-
chamber parliament. The court initiates the process of impeachment by authorising the 
charges against the head of state. The judging is made by the court authority, usually the 
Supreme Court. Such a mechanism exists in Venezuela. It was also foreseen in the con-
stitution of Costa Rica of 1949. On the other hand, Brazil and Colombia have a mixed 
model, where the president’s liability for committing ordinary crimes is determined 
by the supreme court, whereas crimes committed in relation to the holding of a public 
office are judged by the senate. In both cases, the accuser is the lower chamber of 
parliament. In the course of the procedure, the parliament may decide about suspending 
the head of state for the duration of trial (Pérez Liñan 2000: p. 70–71). 
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The institution of Juicio Político in selected states of Latin America

Brazil
The principles of liability of Brazil’s president are regulated in Section III of the 

Constitution of the Federative Republic of Brazil of 5 October 1988 and in the act of 
10 April 1950 No. 1.079.

Pursuant to Art. 86 of the constitution, the impeachment procedure is always initiated 
by the lower chamber of the congress. If the bill of indictment is adopted by a majority of 
two-thirds of the Chamber of Deputies, a president is indicted. Subsequently, depending 
on what charges were levelled, the president is judged either by the Federal Supreme 
Court (in case of common crimes), or by the Senate (in case of constitutional tort). The 
catalogue of common crimes has not been defined clearly. However, these are always 
crimes related to the holding of the function of the head of state. In line with § 4 Art. 86, 
during the term of office, the president of the republic cannot be held accountable for 
deeds not related to the performance of the obligations of the head of state. On the other 
hand, as far as constitutional tort is concerned, a sample catalogue is contained in Art. 
85 of the constitution (Trnka 2017: p. 70). They include, inter alia, deeds that threaten: 
the existence of the Union, the free exercise of the legislative power, the judicial power, 
the public prosecution and the constitutional powers of the units of the federation, the 
exercise of political, individual and social rights, the internal security of the country, 
probity in the administration, the budgetary law, compliance with the laws and with 
court decisions. A detailed description of types of such crimes is contained in the Act 
of 10 April 1950. It distinguishes: a) eleven types of crimes against the existence of the 
Union (including, e.g., attempts ˗ direct or factual ˗ at surrendering the entire country 
or its part to the supremacy of another state or separation; signing treaties, conventions  
or agreements that violate the dignity of the Brazilian nation; violation of the immunity of 
ambassadors or ministers of third countries having accreditation), b) eight crimes against 
the free exercise of power by the constitutional authorities (e.g. violation of immunity of 
congress members, regional parliaments, councillors of the federal district and municipal 
councillors; attempting to dissolve the congress, cancelling a session or impacting, in 
another mode, the functioning of any of the congress chambers), c) ten crimes against the 
exercise of political, individual and social rights (e.g. influencing, by means of a threat, 
violence or corruption, the freedom of the right to vote; provoking animosities between 
the military service or against it or the military service against civil institutions; impelling 
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the military forces to disobedience or violation of discipline), d) eight types of tort against 
the internal security of the country (e.g. attempting to change, by means of violence, 
the form of exercising power in Brazil; attempting to change the federal constitution,  
the constitutions of individual states, the law of the Union or the state in a forceful man-
ner), e) eleven crimes against probity in the administration (e.g. failure to publish or 
purposeful delays in publication of laws and other acts of legislative power or acts of 
executive power; behaviour in a mode defying dignity, honour and solemnity of the office 
held), f) twelve crimes against the budgetary law (e.g. overspending or transfer of bud-
getary funds without prior legal authorisation; making corrections of budgetary funds; 
incurring or allowing for incurring credit in contrast to the limits specified by the senate 
and without bases in the budgetary law), g) four types of tort against the compliance with 
the laws and court judgements (e.g. failing to observe or rendering the obligation of pay-
ment specified in a court ruling impossible, failing to attend the summons of the Federal 
Supreme Court or the Supreme Electoral Court). 

In the course of the proceedings until the moment of conviction, the president can-
not be arrested (Constitution 1988, 86 § 3). However, the president may be suspended 
in his functions. This happens either after acceptance of the bill of indictment by the 
Federal Supreme Court or when a charge of committing a constitutional tort is raised ˗ 
after transferring the case to the senate (Constitution 1988 Art. 86 § 1). In such a situa-
tion, the obligations of the president are performed by the vice president. Suspension is 
limited in time. It ceases after the lapse of one hundred and eighty days from applying 
this measure, if no sentence was issued. A potential revocation of suspension does not 
influence the validity of further proceedings. 

The impeachment procedure (in both its variants) ends with a judgement, issued by 
the Supreme Court or by the Senate, respectively. In case of proceedings pending in 
the lower chamber of the parliament, the function of the chairman is taken up by the 
president of the Supreme Federal Court. A majority of at least two-thirds of the Senate 
votes is necessary for deeming the president guilty. If there was the required major-
ity during voting, apart from ousting from office, it is also possible to issue a ban on 
holding public office for a period up to eight years (Constitution 1988 Art. 52 in fine). 
The presidential mandate expires at the moment of announcing the judgement and the 
hitherto vice president becomes the president. No new elections are organised and the 
new president ends the term of his/ her predecessor. If there was no required majority 
during the voting, the proceedings are discontinued. 



Institution of impeachment (Juicio Político) in selected states of... 187

 Argentina
The principles of presidential liability in Argentina are regulated in Art. 53 and from 

Art. 59 to 60 of the Constitution of the Argentine Nation of 1 May 1853 (as amended). 
A model of juicio político was adopted in which both chambers of the Congress are 
involved (Bożyk 2016: p. 47). In line with Art. 53, only the house of deputies has the 
power to impeach the president and other members of the executive. The charges may 
refer to cases pertaining to responsibility for misconduct or crimes committed during 
the fulfilment of their duties or common crimes. The decision about impeachment has 
to be made only after careful description of the alleged acts and determination where 
they took place. It is necessary to secure two-thirds of votes of deputies present during 
the voting. 

After presentation of the bill of indictment, the further part of the impeachment 
procedure takes place in the higher chamber of the Congress. Prior to examining the 
case, the senators are required to make a relevant oath. When the juicio político is 
initiated against the president, the senate is headed by the chief justice of the Supreme 
Court. Pursuant to Art. 59 in fine of the constitution, declaration of guilt requires con-
currence of two-thirds of the members present during voting. When the quota was met, 
the president is ousted from office. The Senate may also adopt ˗ with respect to the 
head of the executive ˗ a ban on holding public functions (quote from the literal mean-
ing of Art. 59 of the constitution: “positions related to honour, trust or remuneration 
from public funds”). Juicio político does not exclude potential criminal liability of the 
former president. Criminal proceedings before a common court may be initiated against 
him/ her (Constitution 1853, Art. 60).

Paraguay
In the legal system of Paraguay, the juicio político has a long history. It was foreseen 

in the constitution of 1870, even though after 1940 its application in reference to the 
president and governmental ministers was excluded (Balbuena Pérez 2013: p. 269₋371). 
The present-day constitution (Constitution of the Republic of Paraguay, 1992) restores 
impeachment also with respect to the head of the executive branch. 

The procedure of juicio político is regulated in Art. 225 of the constitution and is 
similar to solutions adopted in the neighbouring Argentina. Here, exclusively the lower 
chamber of the parliament has the right to formulate the charges. The proceedings 
start with a motion of a member of the House of Deputies, containing a description of 
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charges against the president. The accusations may both refer to the incorrect fulfilment 
of constitutional obligations, as well as crimes committed in relation to the holding of 
office, as well as other common-type crimes. The decision of the lower chamber of the 
Congress about the indictment should be carried out by means of a debate ended with 
voting. In order to move to the judgement stage, it is necessary to have the majority of 
two-thirds of the members of the chamber. The absence of the required majority causes 
discontinuation of the proceedings which cannot be resumed without new evidence and 
charges. 

The second part of the juicio político procedure takes place in the Senate. The deci-
sion about guilt and removal from office is made by the higher chamber of the Congress 
via a qualified majority of two-thirds of the statutory number of members. In spite of 
the fact that the subject matter of the procedure may also include behaviour constituting 
forbidden acts, the Senate may only adjudge a penalty resulting in removal from office. 
The Senate cannot apply penalties foreseen in the criminal law. Nevertheless, as clearly 
specified in Art. 225 in fine of the constitution, if the charge pertained to committing 
a crime, it would subsequently be judged before a common court.

Honduras
Impeachment was introduced to the legal order of Honduras in 2013. The basic prin-

ciples were incorporated by means of amendments of 23 January (Decree 2012/231). 
They were elaborated in special act No. 51-2013 of 5 April 2013 (special act 2013/51). 
Pursuant to Art. 205.15 of the constitution, the body authorised to carry out the juicio 
politico procedure is exclusively the Congress. Due to the fact that the parliament of 
Honduras is a single-chamber body, both the stage of the preparatory procedure and the 
court stage are held before it. 

In line with Art. 234 of the constitution, the basis for initiating impeachment against 
the president may be: commencement of activities contrary to the constitution or the 
national interest, as well as neglect, inability or lack of competence when holding of-
fice. These terms are defined in act No. 51₋2013.

Both the initiation of impeachment and indictment require a qualified majority, i.e. 
votes of three-fourths of the general number of Congress members. The decision is 
not subject to further examination and does not require approval by another body. The 
proceedings are divided into two stages: a) investigation and defence and b) debate 
and voting. In line with Art. 9 in fine of the above-quoted act, the first stage cannot 
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last longer than thirty calendar days. The second has to end within five days from 
the date of presentation, at the plenum, of a report prepared by a special committee.  
At this stage, the accused president has a right to respond to the charges set against him.  
As indicated in Art. 14 of the act, the response of the head of state, containing legal 
arguments, cannot exceed four hours. The president’s absence does not block the pro-
cedure. Such detailed regulations are probably aimed at avoiding a potential deadlock 
of the procedure.

Subsequent steps in the impeachment procedure are described in Art. 10 of the act 
in question. Formally, juicio político is initiated by an accusation filed by an entity 
that is vested with a legislative initiative. A written complaint is filed to the secretary 
of the congress, who is required to present it at the forum, not later than within five 
calendar days from the date of receiving it. If the complaint is formulated as a civic 
initiative, the period of time begins to run after verification, by the National Register, 
of the finger prints of persons filing the complaint. After presentation of the complaint 
in the parliament, one debate is held with respect to its permissibility, and afterwards 
it is subjected to voting. Subsequently, a special committee is appointed, whose task 
is to carry out the investigation. It is composed of nine members. At this stage, in 
order to avoid obstruction in the investigation, a decision may be made about suspend-
ing the president in performance of his/ her duties. The investigation cannot exceed  
30 calendar days, whereas in the first forty-eight hours, it is necessary to hear the ac-
cused and enable him to organise defence, including presentation of potential evidence. 
Finalising the preparatory procedure, the committee presents a final opinion, which 
should contain recommendations addressed to the Congress. These recommendations 
should be the subject matter of a debate, carried out not later than within five days from 
the presentation of the opinion. A complaint rejected by the parliament is archived 
and, without new facts and evidence, cannot form the basis of renewed procedure. 
Accomplishing a qualified majority of three-fourths of votes in favour of the complaint 
causes automatic removal of the president from office. At the same time, this does not 
preclude further civil, criminal or administrative liability.

Recent Latin-American experience
Recent years have shown that the analysed procedure is still frequently used in 

the countries of Latin America. In June 2012, the congress of Paraguay, in an express 
mode (in less than two days) impeached the contemporary president, Fernando Lugo.  
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On 21 June, the chamber of deputies initiated a procedure by adopting the bill of in-
dictment. It contained a description of five deeds, including charges pertaining to the 
so-called Curuguata massacre. On the same day, the bill of indictment was read in the 
senate. On the next day, on 22 June at noon, a time was designated for presentation of the 
arguments of the defence. After only three hours, evidence was revealed and voice was 
given to the parties. In the early afternoon, at 4.30 p.m., the senate started voting and as 
a result of it, Fernando Lugo was deemed guilty and removed from office (Lopez 2012). 

The most recent impeachment took place in 2017 in Brazil and was performed 
in reference to President Dilma Rousseff, who was a member of the Labour Party.  
The procedure was initiated on 2 December 2015 when an application for initiation of the 
procedure was received by the Chamber of Deputies. Subsequently, a special committee 
was set up to investigate the issue. Dilma Rousseff was accused of a constitutional tort 
consisting in manipulation of financial data. This affected the result of elections which 
gave her the second term of office. In the background, there were also charges pertain-
ing to the corruption in Petrobras. On 17 April 2016, the lower chamber of parliament 
voted in favour of impeaching the head of state. Less than a month later, after a tumultu-
ous debate, the Brazilian Senate, in a ratio of fifty-five votes in favour to twenty-two 
votes against, voted to suspend the president in holding her functions for three months.  
The procedure ended on 31 August 2016 with removal of Dilma Rousseff from office. In the 
last voting, sixty-one senators were in favour of the impeachment. Twenty were against it. 
The stepping-down president, referring to the entire situation, called it a coup d’état.

A recent example from Honduras is also worth paying attention to. In 2009, a politi-
cal dispute between the president and the opposition was solved by a coup d’état in this 
small Central American republic. The contemporary constitution did not foresee the 
juicio político procedure. On 28 June 2009, in the culminating moment of the political 
dispute, President Manuel Zelaya was arrested by the military and transported to the 
capital of Costa Rica, San José. The president’s duties were taken over by the chairman 
of the Congress, Roberto Micheletti. The coup d’état was condemned by the interna-
tional community. These events have probably contributed to the fact that four years 
later, in 2013, impeachment was introduced to the constitution of Honduras.

Conclusions
The institution of juicio político is an example of implementation of the principle of 

liability of the executive power in the presidential system. In the region covered by the 
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study, it does not have a uniform nature and due to this, it is hard to speak about a single 
Latin American model. Differences occur both on the level of premises for liability 
(only crimes, or crimes and political premises), accusing entities (lower chamber of 
the parliament or single-chamber parliament) or judging (single-chamber parliament, 
higher chamber, the senate or the supreme court), as well as in the procedure as such, 
including the possibility of exercising temporary measures, or in the final “judgement” 
(exclusively removal from the office, or removal from the office with a ban on holding 
public functions). The solutions adopted in Honduras are a rarity: impeachment may be 
initiated by any complaint which constitutes a social initiative (a specific vox populi). 
In some countries, juicio político is regulated in a very general manner, in others in 
a detailed way (e.g. in Honduras, where even the time which the accused president has 
to respond to the charges levelled against him is specified).

The above analysis of the institution of juicio político allows for drawing the fol-
lowing conclusions:

1) It is assumed that impeachment is an example of constitutional liability of the 
head of state. By assumption, in a presidential system the head of the executive 
does not bear political liability, understood as the necessity of securing a vote 
of confidence from the parliament. He is elected in direct elections, thus we are 
not dealing with a deficit of democratic mandate, as it happens in the case of the 
prime minister in the parliamentary and cabinet system. The performed analysis 
shows that the basis for charges in the impeachment procedure may always 
be the accusation of violation of the law (e.g. committing a crime, behaviour 
contrary with the constitution). Yet next to legal premises, there may also be 
political premises. This results in the fact that in the procedure of juicio político, 
we are not exclusively dealing with legal evaluation of the president’s act or 
behaviour. It is impossible to rule out performance of a subjective political 
evaluation of the mode of exercising power by the head of the executive in the 
course of the procedure. Thus, the institution acquires the nature of a political 
assessment (as suggested by its very name). Therefore, a more proper solu-
tion is to speak about a mixed nature (political and legal) of Latin American 
impeachment.

2) Juicio político is not a new institution; however, it had its renaissance in the 
1990s. This coincided with commencement of democratisation processes in 
Latin America. The end of internal conflicts, collapse of authoritarian regimes, 
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liberalisation of the political scene, relegation from power of the military, 
drawing attention to the necessity of protecting human rights and ensuing con-
stitutional changes resulted in the fact that forceful solutions were gradually 
abandoned as the basic tool for solving political conflicts. Impeachment has 
turned out to be a convenient alternative: it offered a possibility of accomplish-
ing the same effect (removing the political opponent from power) yet on a legal 
footing. What is more, it was an instrument available immediately, known in 
the majority of Latin American constitutions. In result, impeachment allowed 
for marginalisation of forceful methods. This is confirmed by the most recent 
example from Honduras, where four years after the last coup d’état (which took 
place in 2009), the procedure of impeachment was implemented to the legal 
order. The future will show whether its introduction will allow for avoiding 
subsequent overthrows. 

3) In Latin America, impeachment is used much more frequently than on the 
Old Continent (for example, in Great Britain the practice disappeared in the 
19th century) or north of the Rio Grande. In the American model, impeach-
ment was conceived as a mechanism of checks and balances and constituted 
the ultima ratio. History is familiar with only two cases of the head of state 
being charged by the Congress and in both cases ineffectively. In solidified 
European democracies, a political evaluation is performed, in principle, by 
the sovereign and its emanation is the result of subsequent elections. On the 
other hand, when we look at states with a less stable political scene, and 
frequently an authoritarian past, the frequency of reaching for impeachment 
grows. A good example is provided by some states of the former eastern bloc. 
For example, Romanian parliament voted on the dismissal of President Traian 
Basescu twice. The president was not removed from office only on account 
of the procedural requirement of acceptance of the impeachment decision 
via a referendum. This induces a conclusion that the less stable the political 
scene, coupled with authoritarian past, the more frequently is impeachment 
used to solve a political crisis and to change the power. Like in a vicious 
circle, this aggravates the political instability.

4) The above results in the fact that in the reality of Latin America, juicio político 
loses the nature of a strictly-control institution and may also be perceived as an 
instrument used by the legislative power to carry out a coup d’état. Such danger 
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is pictured by the impeachment carried out in 2012 against the contemporary 
president of Paraguay, Fernando Lugo. Its course, fast speed, lack of proce-
dural guarantees for the “impeached” president, including the right to defence, 
convince us that it was all about a quick takeover of power and relegation of 
a competitor from the political scene. Juicio político allowed for accomplishing 
this aim in white gloves, without reaching for forceful measures. Thence it was 
called the parliamentary coup d’état. In the author’s opinion, such a risk forms 
a part of the mechanism of impeachment, whereas the Latin American reality 
(namely the authoritarian past, political instability and lack of consolidation 
of democratic mechanisms) is conducive to a conclusion that it is impossible 
to rule out such use of this institution also in the future. Certain similarities 
between the analysed region and the states of the former eastern bloc induce 
a conclusion that such hypothesis may also be confirmed in countries located 
in this part of Europe.
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