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Paweł Banaś, Cezary Błaszczyk,  
Piotr Szwedo (eds)

LEGAL PERSONALITY: TOWARDS THE RIGHTS  
OF NATURE. EDITORIAL

This issue of Studia Iuridica explores various aspects of the contemporary debate 
surrounding the Rights of Nature. In recent decades, elements of the natural 
environment have either been granted legal personhood in various jurisdictions 
worldwide or the prospect of such a move has been debated by jurists, politicians, 
and activists. The motivations driving this phenomenon, the specific legal tools 
employed in its regulation, and the overall efficacy of these legal regimes remain 
the subject of ongoing international academic discussions. This discourse neces-
sitates a multidisciplinary approach, as it engages deeply with philosophical and 
ethical concepts. Specifically, the idea of granting legal personhood to environ-
mental entities is often justified in ethical terms; for some, however, this idea is 
perceived as inconsistent with the orthodox conceptual framework underpinning 
the institution of legal personality. The articles in this volume represent the core 
dimensions of the ongoing debate; by introducing diverse international perspec-
tives on the topic, they facilitate an in-depth comparative analysis addressing 
various existing challenges.

In his article, Paweł Banaś examines various approaches to the ontology of legal 
personhood, with a  particular focus on Visa Kurki’s proposal. He argues that 
a ‘legal person’ is an ambiguous legal term serving multiple functional purposes, 
primarily aimed at solving distinct social problems. Although the rights of nature 

https://creativecommons.org/licenses/by/4.0/
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are typically discussed in the context of environmental protection, other objec-
tives (either as primary or secondary ones) – such as justice and legal coherence 
– can also motivate expanding the scope of this concept within a  given legal 
system. Banaś concludes that this expansion raises a fundamental methodological 
question: what are the limits to the identity of the ‘legal person’ concept across 
different legal systems?

Filip Olszówka considers the very existence of a unified Latin American model 
for the Rights of Nature by comparing Ecuador, Bolivia, Colombia, Panama, 
and Peru. He concludes that there is no such single regional model, though these 
nations share a biocentric philosophy rooted in traditions like Pachamama. He 
shows the region offers a nuanced, context-specific evolution of environmental 
law. Ecuador enshrined the Rights of Nature in its constitution, relying on courts 
for reactive enforcement. Bolivia and Panama use broad statutes lacking practical 
application. Conversely, Colombia and Peru rely on judicial rulings to protect 
specific ecosystems via Guardian Committees.

Cezary Błaszczyk and Antoni Cypryjański introduce the concept of ‘thin rights 
of nature’ (TRoN), inspired by the legal theory of thin animal rights. Taking 
a  realist-positivist approach, the authors view the rights of nature as practical 
instruments of environmental justice rather than purely philosophical ideals. They 
argue that nature does not necessarily need formal legal personhood or explicitly 
codified ‘hard’ rights to be effectively protected. Instead, TRoN can be implicitly 
derived from existing, broad environmental protections. Using Polish environ-
mental law as a case study, they demonstrate that existing institutions, such as 
national parks, could already be interpreted as possessing these thin rights. 

Maciej Perkowski and Wojciech Zoń authored two texts in this volume. Their first 
article explores the very possibility of using the European Grouping of Territorial 
Cooperation (EGTC) as a mechanism to implement the Rights of Nature (RoN) 
within the EU, particularly in cross-border regions. RoN challenges anthropo-
centric frameworks by recognizing nature as a legal subject with inherent rights. 
While its implementation in Europe faces rigid legal barriers, the EGTC – a unique 
entity established under EU and national law – provides a pragmatic framework 
for transboundary cooperation. The other text by Perkowski and Zoń explores the 
application of the Rights of Nature (RoN) to the Białowieża Forest. The authors 
argue that current anthropocentric laws and fragmented protection regimes fail to 
safeguard the forest as a whole, an issue that is worsened by complex geopolitical 
tensions. By drawing on international precedents, they evaluate the potential of 
granting the forest legal subjectivity. Implementing RoN here presents significant 
challenges, such as balancing conservation with economic activities, like forestry 
and tourism. To address this, they propose using the European Grouping of Terri-
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torial Cooperation to improve cross-border governance, at the same time stressing 
the need for stakeholder compromise.

The article, co-authored by Claudia Brindis and Gustavo Hernandez, explores 
how the legal tool of amicus curiae has been instrumental in advancing the recog-
nition of Nature as a rights-bearing subject in Latin America. The authors analyze 
how third-party interventions have provided crucial scientific, legal, and cultural 
arguments to influence landmark judicial decisions and legislative frameworks 
across the region. Highlighting examples from Ecuador, Bolivia, Colombia, Mex-
ico, Peru, and Argentina, the study demonstrates that amicus curiae briefs help 
protect specific ecosystems and species while fostering new forms of inclusive 
environmental governance. 

In her text, Wiktoria Woźny discusses whether nature can be a  rights-bearing 
subject in the EU despite lacking formal legal personality. Using Hohfeld’s frame-
work of rights and duties, Woźny argues that there exist theoretical grounds for 
recognizing nature’s rights. She evaluates the procedural dimension by identify-
ing who can functionally represent nature, focusing on the European Commission 
and NGOs. Ultimately, the author concludes that current procedural instruments 
are too fragmentary to fulfill the prerequisites for functional legal subjectivity.

The article co-authored by Andres Martinez-Moscoso and Israel Castro-Enríquez 
studies the legal recognition of rivers as rights-bearing subjects in Ecuador. 
Through a  case study approach, the authors analyze landmark Constitutional 
Court rulings on the Aquepi and Monjas Rivers to demonstrate Ecuador’s shift 
from symbolic recognition of nature’s rights to concrete judicial enforcement. 
The authors conclude that while this ecocentric model is pioneering, ensuring the 
practical enforceability of such judicial decisions remains the greatest challenge.

Jacques Leroy discusses granting legal personality to watercourses in French 
law to enhance environmental protection. Leroy argues that extending legal per-
sonhood to nature is technically possible, drawing parallels to the 19th-century 
expansion of legal subjectivity to business corporations. He posits that legal per-
sonality is a flexible tool used to defend legitimate collective interests. If society 
deems a  river’s interests vital, it can be endowed with rights – like suing for 
damages – managed by human representatives. Ultimately, he urges jurists to 
break with conservatism and adapt the law to the ecological crisis by moving 
beyond the strict divide between persons and things.

Finally, Jerzy Bieluk’s article explores granting legal personality to nature as 
a vital environmental protection tool. It contrasts spiritual indigenous frameworks 
with a pragmatic European model. Spain’s Mar Menor lagoon exemplifies this 
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practical approach, becoming Europe’s first natural entity with legally enforcea-
ble rights in 2022, which were introduced after a severe ecological crisis. Inspired 
by Spain’s legislation and the catastrophic 2022 Oder River disaster involving 
mass fish die-offs, a Polish citizens’ initiative sought similar legal rights for the 
Oder. The draft proposed giving the river the right to exist and regenerate. 

Editors
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ONTOLOGY OF LEGAL PERSONHOOD

Abstract

The recent emergence of novel entities aspiring to legal personhood – including 
artificial intelligence, non-human animals, and environmental features – has challenged 
traditional theories of the ontology of legal personhood, which originally centred on 
corporate personality. This article provides a  conceptual roadmap of the ontological 
views surrounding legal personhood by bridging historical theories of the corporation 
(Aggregate Theory, Concessionism, and Realism) with contemporary analytical 
metaphysics. In doing so, the paper identifies and analyses three primary theoretical 
fault lines. First, it examines the location problem, exploring how legal personhood 
exists metaphysically through dualist, reductionist, and sceptical frameworks. Second, 
it addresses the grounding problem, contrasting Legalist perspectives – which view 
personhood as an unconstrained, freely assignable institutional status – with Realist 
approaches that demand inherent ontological attributes, such as sentience or rationality, 
as prerequisites for recognition. Finally, it explores the identity problem through 
the lenses of essentialism and the Artifact Theory of Law, questioning the necessary 
features and functional plurality of legal personhood. Ultimately, this framework offers 
a crucial theoretical foundation for the conceptual reassessment required to navigate the 
forthcoming challenges of granting legal recognition to non-human entities.
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KEYWORDS

legal personhood, ontology of law, corporate personality, analytical metaphysics, 
legal realism, rights of nature

SŁOWA KLUCZOWE

osobowość prawna, ontologia prawa, osobowość prawna podmiotu, metafizyka 
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I. INTRODUCTION

In recent decades, the traditional concept of legal personhood has been seem-
ingly challenged by the emergence of new types of entities earning (or aspiring 
to earn) the status of a legal person. Discussions surrounding the legal status of 
some environmental entities in New Zealand (Aotearoa), like Te Urewera1 or 
Te Awa Tupua;2 in Australia, e.g., in relation to the Yarra River;3 in Colombia, 
regarding the Atrato River;4 in Bangladesh in relation to rivers in general;5 in 
Spain in connection with the Mar Menor lagoon;6 and in India, as in the case 
of the Uttarakhand glaciers,7 intermingle with certain trends in sociocultural 
studies that draw attention to certain limitations of the Western perception of 
nature and call for a pluralistic ontology.8 Additionally, European Union insti-
tutions somewhat surprisingly became actively engaged in the debate regarding 
the very possibility of granting AI legal personhood (‘electronic personhood’) 

1  See Te Urewera Act 2014 (NZ).
2  See Te Awa Tupua (Whanganui River Claims Settlement) Act 2017 (NZ).
3  See Yarra River Protection (Wilip-gin Birrarung murron) Act 2017. The Yarra River is here rec-
ognized as a living entity, not as a legal person.
4  Constitutional Court of Colombia, Judgment T-622/16.
5  Human Rights and Peace for Bangladesh v Government of Bangladesh [2019] HCD Writ Petition 
No 13989 of 2016 (Bangladesh).
6  Law 19/2022, of 30 September, for the recognition of legal personality to the Mar Menor lagoon 
and its basin (Spain).
7  Lalit Miglani v State of Uttarakhand [2017] Uttarakhand HC Writ Petition (PIL) No 140 of 2015.
8  To give a notable example: Arturo Escobar, ‘The “ontological turn” in social theory: A Commen-
tary on “Human geography without scale”’ (2007) 32 Transactions of the Institute of British Geog-
raphers 106 and Arturo Escobar, Designs for the Pluriverse: Radical Interdependence, Autonomy, 
and the Making of Worlds (Duke University Press 2018).



13ONTOLOGY OF LEGAL PERSONHOOD

to solve some liability issues.9 Whereas many activists and rights-of-nature 
enthusiasts support the idea of granting person-like legal status to new kinds of 
entities, others remain skeptical;10 and some go as far as to see ‘the expansion of 
personhood’ as a dangerous idea.11 For decades, the very concept of personhood 
has been extensively discussed in relation to identity, as well as in various ethical 
and political contexts. However, the emergence of new types of entities aspiring 
to earn the status of a  legal person has recently sparked considerable interest 
among legal scholars. Or, to be more precise, this interest has been re-sparked. 
‘Legal personhood’ status and the nature of juristic persons have long been 
considered fundamental problems of legal theory. Inspired by Roman jurists,12 
late-nineteenth- to mid-twentieth-century authors (including Friedrich Carl von 
Savigny, Georg Friedrich Puchta, Joseph Unger, John Austin, and Hans Kelsen) 
debated the issue especially fiercely. Theories of legal personhood would be 
indicative of their authors’ wider perspective on the metaphysics of law and 
the ontological status of legal institutions. After the mid-twentieth century, this 
discussion slowed down significantly. HLA Hart went as far as to declare this 
debate ‘dead’ in his 1953 inaugural lecture (which he called a ‘post-mortem’).13 
Although interest in the subject persisted among some scholars, it was not until 
the early twenty-first century that it regained prominence within jurispruden-
tial discourse, with some notable contributions, like Visa Kurkis’ A Theory of 
Legal Personhood.14 The classical debate centred on the status of corporations 
as juristic persons and on their relation to natural persons. With the emergence 
of new types of entities seeking recognition as legal persons, these classical 
debates may require modern reconceptualisation. In this short article, I aim to 
provide a structured account of the principal, largely historical, theories con-
cerning the ontology of legal personhood, and to relate these to contemporary 
views in analytical metaphysics.

9  See European Parliament resolution of 16 February 2017 with recommendations to the Commis-
sion on Civil Law Rules on Robotics [2018] OJ C252/239 and the backlash that followed.
10  See, e.g., Artificial Intelligence and Robotics Experts, ‘Open Letter to the European Commis-
sion Artificial Intelligence and Robotics’ (5 April 2018).
11  Lisa Siraganian, The Problem of Personhood: Giving Rights to Trees, Corporations and Robots 
(Verso 2026).
12  See Reuven S Avi-Yonah, ‘The Cyclical Transformations of the Corporate Form: A Historical 
Perspective on Corporate Social Responsibility’ (2005) 30 Delaware Journal of Corporate Law 
767. Avi-Yonah discusses Roman roots of Aggregate Theory, Concessionism and Realism about 
different corporate bodies.
13  Herbert LA Hart, ‘Definitions and Theory in Jurisprudence’ in Essays in Jurisprudence and 
Philosophy (Clarendon Press, OUP 1983) 47.
14  Visa AJ Kurki, A Theory of Legal Personhood (Oxford University Press 2019).
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II. THEORIES ABOUT THE NATURE OF CORPORATIONS

Although HLA Hart seemed to agree that ‘the juristic controversy over the nature 
of corporate personality is dead’, he still remained eager to ‘learn from its anat-
omy’.15 And this lesson of anatomy convinced him that theories which aimed to 
explain the nature of corporate personality followed ‘a familiar triad’ of semantic 
approaches to the problem, i.e., they aimed to answer the question of ‘what does 
the word “corporation” stand for?’. 

One group of such theories would take the word in question to stand for ‘some 
unexpected variant of the familiar’; a second group of these theories would take 
the word to stand for some kind of fiction; the last group would take the word 
to stand for something we cannot touch, hear, see, or feel.16 Hart would go on to 
indicate that these theories ‘are in form similar to the three great theories of cor-
porate personality (…) that the name of a corporate body like a limited company 
or an organization like the State is really just a collective name or abbreviation for 
some complex but still plain facts about ordinary persons, or alternatively that it 
is the name of a fictitious person, or that on the contrary it is the name of a real 
person existing with a real will and life, but not a body of its own’.17 Traditionally, 
these three theories were classified as Aggregate Theory (Contractualism), Con-
cessionism and Realism, respectively.18 

1. AGGREGATE THEORY

The main idea behind various aggregate theories is that a corporate body is not an 
independent, stand-alone entity but rather (ultimately) a contractual association 
of individuals (or: shareholders) whose interests it serves. Jensen and Meckling 
state explicitly: ‘[t]he firm is not an individual’.19 Two main aggregate theories 
either reduce a corporate body to the ‘collection of assets’20 or see it as a  legal 

15  Hart (n 13) 36.
16  Ibid 23–24.
17  Ibid 24.
18  See, e.g., Susanna K Ripken, Corporate Personhood (Cambridge University Press 2019); this 
traditional triad of theories about corporate personhood has been criticized.
19  Michael C Jensen and William H Meckling, ‘Theory of the Firm: Managerial Behavior, Agen-
cy Costs and Ownership Structure’ (1976) 3(4) Journal of Financial Economics 311. Jensen and 
Meckling introduce an agency theory as a modern version of contractualism.
20  David Grindis calls it the ‘aggregationist’ position and associates this approach with Sanford 
Grossman and Oliver Hart, ‘The Costs and Benefits of Ownership: A Theory of Vertical and Lat-
eral Integration’ (1986) 94(4) Journal of Political Economy 691. See David Gindis ‘From Fictions 
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fiction behind the complex ‘nexus of contracts’ (hence, the alternative name: 
contractualism). David Grindis, who sees both these variants as similar, explains 
that ‘“Aggregate theory”, popular in the second half of the nineteenth century, is 
a variant of fiction theory that holds that corporations are simply aggregates of 
natural persons, usually shareholders’.21

2. CONCESSIONISM

Concessionism, sometimes referred to as ‘the artificial entity view’22 or persona 
ficta theory,23 emphasises the role of the state granting authority to a corporate body: 
‘without imperial permission, they could not have legal personality, own property, 
or have an agent who can act in their name’.24 According to concessionism, corporate 
existence and legal privileges are explicitly granted as a concession by the state.25 
The focus here is on the source of corporate legal personality. From an ontological 
point of view, however, corporate bodies are to be treated as separate legal persons, 
personae fictae, not at all reducible to anything physical (they are neither grounded 
in some collective nor in some assets). They are persons ‘in imagination’.26

3. REALISM

The core idea of various realist theories27 (also: real entities theories) is that cor-
porations are more than a nexus of contracts or an aggregate of natural persons or 
their assets. Corporations are actually separate collective or group entities, with 
their own interests. According to Otto von Gierke, a corporation has its own life, 

and Aggregates to Real Entities in the Theory of the Firm’ (2009) 5(1) Journal of Institutional 
Economics 25.
21  Ibid 26.
22  See, e.g., RS Avi-Yonah (2025). 
23  Susan Watson, ‘The Corporate Legal Person’ (2018) 18(1) Journal of Corporate Law Studies 137.
24  Ibid 774.
25  Susan Watson, The Making of the Modern Company (Hart Publishing 2022).
26  Maximilian Koessler, ‘The Person in Imagination or Persona Ficta of the Corporation’ (1949) 9 
Louisiana Law Review 435, at 437.
27  Continental legal tradition associates realism about corporate personhood with Otto von Gierke 
whereas the common law tradition associates it with the UK scholar Frederic Maitland. Interest-
ingly, it was Maitland who translated von Gierke’s vol 3 of Das deutsche Genossenschaftsrecht 
(1881) entitled Die publicistischen Lehren des Mittelalters into English. See Otto von Gierke, 
Political Theories of the Middle Age (tr Frederic William Maitland, Cambridge University Press 
1900); also Frederic W Maitland, ‘The Corporation Sole’ (1900) 16(4) Law Quarterly Review 335 
and Maitland, ‘Moral Personality and Legal Personality’ (1905) 6(2) Journal of the Society of 
Comparative Legislation 192. The latter was based on his Sidgwick lecture from 1903 delivered 
at Newnham College.
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separate from the lives of human beings, it also has its own internal (‘organic’) 
structure and will. Maitland, inspired by von Gierke, described corporations as 
‘right-and-duty-bearing units’. Unlike concession theory, realism sees an act of 
incorporation as mere recognition or a response to the pre-existence of some kind 
of group. As John Dewey noticed, this recognition is dependent on the assumption 
that ‘there are properties which any unit must antecedently and inherently have in 
order to be a right-and-duty-bearing unit’.28 

A  close analysis of this classical triad of theories regarding corporate bodies 
reveals that they would, historically, at the same time address two interconnected 
yet distinct questions: 1) what is the onto-legal status of corporations? And 2) 
what is the onto-legal status of non-human legal persons? While for centuries the 
problem of what it is to be a non-human legal person would not be very different 
from the problem of what it is to be a corporation, with the emergence of new 
types of entities aspiring to legal personhood, these problems should now be con-
sidered separately. One must be careful not to conflate discussions concerning the 
concept of legal personhood with debates regarding a specific class of entities that 
hold this status. While the aforementioned theories continue to frame discussions 
regarding the status of the corporation within the fields of collective intentional-
ity, the philosophy of economics, and corporate law, we must carefully distil what 
they reveal about the very nature of legal personhood.

In order to distil what is necessary from the theories of corporations, it is worth 
examining the points of contention among the aforementioned theories, as well 
as the extent to which their respective positions can be generalised to the concept 
of legal personhood as a whole. It seems that among the main fault lines, we may 
easily find those which concern: 1) the location of corporations as legal persons 
and their mode of existence; 2) the grounding facts of corporations as legal per-
sons; as well as 3) their identity and essential features. In what follows, I aim to 
elucidate how the lessons drawn from the debate on the nature of the corporation 
can be applied to the broader problem of the ontology of legal personhood.

III. EXISTENCE OF LEGAL PERSONS:  
THE LOCATION PROBLEM

Visa Kurki rightly points out that, in legal discourse, the term ‘legal person’ is 
ambiguous between ‘an entity that holds entitlements and burdens that constitute 
their holder’s legal personhood’ and ‘the legal entitlements and burdens them-

28  John Dewey, ‘The Historic Background of Corporate Legal Personality’ (1926) 35(6) Yale Law 
Journal 658.
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selves’.29 This ambiguity, disguised as a semantic puzzle, can be read as indicative 
of a  deeper, metaphysical problem. Namely, if the term ‘legal person’ were to 
successfully refer to ‘legal entitlements and burdens themselves’ and not their 
holder, one ought to assume that there must actually exist something different 
from the holder, which is to be taken as a mere underlying substrate to which legal 
personhood is attributed. 

Legal personhood is a  status function with which a  certain bundle of deontic 
powers is associated (rights, duties, obligations, authorisations, permissions, 
empowerments, requirements and certifications).30 While this status function is 
attributed to certain entities, the nature of these entities – though undoubtedly 
an interesting topic of inquiry – remains of secondary importance to the theory 
of legal personhood as such. This observation echoes HLA Hart’s well-known 
frustration with the juristic controversy over the nature of corporate personality. 
Ultimately, whether the holder of the deontic powers associated with ‘legal per-
sonhood’ is an aggregate, a physical entity, or a creature of our imagination need 
not a priori affect the deontic powers in question.

It should be noted, however, that the question about the nature of the holder of 
deontic powers remains different from the question about the nature of ‘legal 
personhood’ itself, i.e., a kind of legal entity. In order to accommodate the latter, 
a thorough ontological framework would be useful. Questions about the nature 
of various entities and phenomena can be presented as a ‘placement’ or ‘location 
problem’:31 how to locate certain metaphysically suspicious or putative features 
of our world in the account of some serious metaphysics. If one were to take 
naturalism as a  reference point (i.e., as the aforementioned account of serious 
metaphysics), the question would be: where to place ‘legal personhood’ within our 
prima facie natural world. 

Huw Price introduces three general placement strategies:32 dualism, reductionism 
and scepticism. Dualism and reductionism are two forms of Realism. According to 
dualism, natural features of our world are not exhaustive: non-natural entities are 
also real. Torben Spaak sees Hans Kelsen as a dualist in this respect.33 According 

29  Kurki (n 14) 133.
30  John R Searle, ‘What is an institution?’ (2005) 1 Journal of Institutional Economics 1, 10. See 
also Paweł Banaś (2018) ‘Truth and Truth-Makers in Legal Discourse’ [unpublished PhD disser-
tation].
31  See Huw Price, Expressivism, Pragmatism and Representationalism (Cambridge University 
Press 2013), 6-9; also Frank Jackson, From Metaphysics to Ethics: A Defence of Conceptual Anal-
ysis (OUP 1998) 5.
32  See Price ibid 26.
33  See Torben Spaak ‘Legal Realism and Functional Kinds: Michael Moore’s Metaphysically Re-
ductionist Naturalism’ (2021) 2 Archiwum Filozofii Prawa i Filozofii Społecznej.
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to Kelsen, the validity of norms is their mode of existence.34 For something to be 
a legal norm, it must be a valid legal norm. And since the validity of any norm is 
conditional solely upon the validity of the basic norm (which is also a valid legal 
norm), its existence is independent of the natural (or social) spatiotemporal realm. 
Legal norms belong to the world of ‘ought’ and not the world of ‘is’. A reduction-
ist position would assume that all reality – including social and legal reality – is 
fundamentally spatiotemporal and governed by causal laws. Axel Hägerström is 
a reductionist about legal facts; for him, legal discourse can be understood as being 
‘about the various causes of human behaviour in terms of social feelings and the 
appropriate behaviour as the effect of the maintenance of the rules that keep the 
legal machinery running’.35 

Scepticism is a  form of Anti-Realism: sceptics doubt the very existence of meta-
physically suspicious phenomena. Sceptics about legal institutions (including legal 
persons) doubt the existence of legal entities, legal phenomena, or legal facts. Expres-
sivism is a radical form of scepticism in which statements in a given discourse are 
not taken to assert facts but to express the speaker’s attitudes. Kevin Toh interprets 
Hart’s position from Definition and Theory in Jurisprudence in that direction.36

The location problem of legal personhood (and, in fact, any legal institution) can 
be rephrased as a semantic challenge: what makes statements about legal person-
hood true? Or: What are the truth-makers of statements about legal personhood? 
Dualists would answer that non-natural legal facts are the truth-makers. Reduc-
tionists would argue that the actual truth-makers are to be found among natural 
facts. Sceptics deny that such statements must aspire to being undeniably true. 

It should be clear by now that the classical opposition in the historical debate about 
corporate personhood: Fictionalism v Realism does not concern the ontological 
status of legal personhood but rather the onto-legal status of corporations as hold-

34  Hans Kelsen, General Theory of Law and State (Anders Wedberg tr, Harvard University Press 
1949) 30; see also Kelsen, Pure Theory of Law (Max Knight tr, University of California Press 
1967) 10.
35  Axel Hägerström, Inquiries into the Nature of Law and Morals (Karl Olivecrona ed, CD Broad 
tr, Almqvist & Wiksell 1953) 299.
36  Kevin Toh, ‘Hart’s Expressivism and his Benthamite Project’ (2005) 11 Legal Theory 75; see 
also Hart (n 13) 22–23, where he points out that when philosophers of law ask, ‘what is law?’, they 
‘are not asking to be taught how to use these words in the correct way. This they know and yet are 
still puzzled. (…) For the puzzle arises from the fact that though the common use of these words is 
known, it is not understood; and it is not understood because compared with most ordinary words 
these legal words are in different ways anomalous’. And the main anomaly of legal language Hart 
has in mind is that legal words ‘do not have the straightforward connection with counterparts in the 
world of fact which most ordinary words have and to which we appeal in our definition of ordinary 
words. There is nothing which simply “corresponds” to these legal words (…)’.
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ers of legal-personhood-related deontic powers. Fictionalists like Friedrich Carl 
von Savigny, Georg Friedrich Puchta, Joseph Unger or, from the common law 
tradition, John Austin, would see corporations as artificial subjects, conceived 
merely by our imagination. Realists like Otto von Gierke or Frederic William 
Maitland would argue that corporate bodies are internally organised collective 
organisms, they express and realise collective will and cannot be reduced to 
a mere aggregate of individuals.

IV. GROUNDING OF LEGAL PERSONHOOD:  
LEGALISM V REALISM

Another ontological challenge surrounding legal personhood is the problem of 
grounding – specifically, what constitutes the metaphysical foundation for the 
existence of legal persons. To illustrate the controversy, one may invoke the ten-
sion between Legalists and Realists as described by Ngaire Naffine:37 ‘to some 
Legalists, anything goes, anything or anyone can be endowed with rights and 
so become a  legal person, as long as it is compatible with the purpose of any 
particular law’. On the other hand, Realists ‘(…) believe that the legal person is an 
expression of some important defining attribute of human nature and therefore it 
is important to go beyond law to work out what that nature is’.

Legalists claim that legal statuses need not depend on any supposed essential 
features of the being to whom it is to be ascribed. For Legalists, the status can be 
ascribed to anything; such an ascription amounts to attributing rights and duties 
based on authoritative declaration, completely independent of the entity’s inherent 
features. Legal kinds (including legal personhood) come into existence and are 
attributed to their holders via collective recognition of some relevant authoritative 
community.38 The fact of collective recognition (a social fact) is the sole ground-
ing condition of something being a legal person.

Naffine’s Realists, on the other hand, see legal statuses as grounded in some inher-
ent properties of the entities to which they are ascribed. According to Naffine’s 

37  Ngaire Naffine, Law’s Meaning of Life: Philosophy, Religion, Darwin and the Legal Person 
(Hart Publishing 2009) 21–22.
38  See Muhammad Ali Khalidi, ‘Three Kinds of Social Kinds’ (2015) 90(1) Philosophy and Phe-
nomenological Research 96, who introduces three categories of social kinds. Legalists would place 
legal kinds (like legal personhood) in Khalidi’s third category: not only does the existence of the 
kind depend on our having propositional attitudes toward it; the existence of its instances also 
depends on our having propositional attitudes toward them (namely, that they are instances of that 
kind). See also Banaś, ‘Why cannot anything be a legal person? A critique of Kurki’s Theory of 
Legal Personhood’ (2021) 44 Revus.
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Realists, legal systems cannot simply attribute legal personhood to any entities but 
only to those which satisfy some pre-defined constitutive criteria, i.e., those who 
have certain competence or some inherent feature. Naffine’s Realists may disagree 
regarding the criteria in question: some ground legal personhood in rationality, 
whereas others view sentience as the grounding condition. Interestingly, if one 
were to accept this form of Realism, one could not evade the question concerning 
the very nature of the entities to which legal personhood is attributed (to find out 
whether they possess the necessary features).

Joshua Jowitt is an example of a radical Realist as he claims: ‘It is impossible for 
legal personhood to be seen as a thing separate from a metaphysical criterion of 
personhood, and claims that argue otherwise are demonstrably false’.39 Visa Kurki 
is also a Realist (although his position is not as radical as Jowitt’s in this respect).40

There are two normative interpretations of Realism in this sense: a strong and a weak 
one. According to the former, satisfaction of some grounding criterion of personhood 
is both sufficient and necessary for something to be a legal person. According to the 
latter, satisfaction of some metaphysical criterion of personhood provides a primary 
moral reason to recognise something as a  legal person, i.e., a  legal system ought 
to recognise that something as a legal person to be considered a just legal system. 
Again, Jowitt is a prime example of a strong Realist in this context.41 This stance 
is also prevalent in discourse surrounding the legal status of non-human animals, 
where strong Realism often underpins the argument that a  specific threshold of 
a trait – such as sentience – ought to constitute legal personhood.42

V. IDENTITY OF LEGAL PERSONHOOD

Another question about the ontological status of legal personhood concerns its 
necessary properties43 and is best explained in terms of modal essentialism about 
legal kinds. Accordingly, modal essentialism can be bifurcated into two catego-

39  Joshua Jowitt, ‘Assessing Contemporary Legislative Proposals for Their Compatibility with 
a Natural Law Case for AI Legal Personhood’ (2021) 36 AI & Society 499–500.
40  For the discussion see Banaś (n 38).
41  Jowitt, ‘Legal Rights for Animals: Aspiration or Logical Necessity?’ (2020) 11(2) Journal of 
Human Rights and the Environment 173.
42  See, e.g., Rachel N Wichert and Martha C Nussbaum, ‘The Legal Status of Whales: Capabilities, 
Entitlements and Culture’ (2016) 37(72) Seqüência (Florianópolis) 19.
43 I have elsewhere discussed this topic as a problem of potential constraints on the concept of legal 
personhood, see Banaś (n 38).
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ries: kind essentialism and individual essentialism.44 The former presupposes that 
all entities belonging to a specific legal kind (i.e., legal personhood) share certain 
necessary and distinctive properties. The latter can be described as essentialism 
about kind membership: it posits that for every entity, it either necessarily belongs 
or does not belong to a legal kind under scrutiny. One can ask two corresponding 
questions: 1) are there any necessary properties of legal personhood as a  legal 
status?; and 2) are there any necessary requirements that need to be satisfied in 
order for something to be a legal person?

Question 1) is reminiscent of various debates about the nature of law and legal 
institutions: whether there are any constraints (ontological or normative) on how 
legal systems and legal institutions (including legal personhood) are shaped. It 
is often argued that legal personhood is equivalent to holding rights and bearing 
duties.45 But is it a necessary and constitutive feature of legal personhood? And 
is there a fixed set of rights and duties to be associated with this legal institution? 

In his sophisticated theory, Visa Kurki associates legal personhood with a bundle 
of Hohfeldian legal positions (which he calls a  ‘legal platform’).46 This can be 
considered an essential, necessary feature of legal personhood. But he argues 
that there are actually different legal platforms (different bundles of positions,  
i.e., sets of rights and duties: purely passive personhood, dependent legal person-
hood, independent legal personhood and purely onerous personhood) and new 
ones could be ‘defined into existence’.

Question 2) requires some additional clarification. Legal personhood must be 
differentiated from the holder of this status. Holders of the status cannot be mis-
taken for instances of legal personhood. Hence, question 2) is not about holders of 
a ‘legal person’ status but rather about the token status itself. 

Indirectly, however, it might be a necessary feature of a ‘legal person’ status token 
that it can only be ascribed to entities satisfying certain criteria. One can consider 
various theories of rights, which are generally divided into ‘will theories’ and 

44  With regard to social kinds, these two forms of essentialism can be elucidated through an anal-
ogy with Muhammad Ali Khalidi’s second category in his classification of social kinds. Among 
three categories of social kinds, Khalidi describes one for which the sole grounding criterion for 
its existence is collective recognition of this existence. However, by collectively recognizing the 
social kind in question, the relevant community stipulates conditions that need to be objectively 
fulfilled for something to count as a member of that kind. See Khalidi, Natural Categories and 
Human Kinds: Classification in the Natural and Social Sciences (Cambridge University Press 
2013) followed by Khalidi, ‘Three Kinds of Social Kinds’ (2015) 90(1) Philosophy and Phenome-
nological Research 96.
45  This is what Visa Kurki calls the ‘Orthodox View of legal personhood’; see Kurki (n 14) 15.
46  See chapter 4 of Kurki (n 14).
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‘interest theories’.47 Will theories assert that having a right requires the cognitive 
competence to demand or waive a duty. This inherently excludes animals, infants, 
and nature from being independent legal persons sui juris. Interest theories argue 
that rights exist to protect the interests of the right-holder. While more liberal – 
potentially accommodating the ‘interests’ of trees or ecosystems – both will and 
interest theories insist that the capability to hold rights is grounded in pre-exist-
ing, non-legal facts (competence or identifiable interests). Thus, they restrict legal 
personhood to entities that meet these preliminary conditions. Naffine’s Realists 
seem to imply some version of individual essentialism. Visa Kurki, by being such 
a Realist, must also embrace individual essentialism.48 

Alternatively, proponents of the Artifact Theory of Law might argue that legal 
institutions – including legal personhood – are constituted entirely by the collec-
tive propositional attitudes of a relevant political community. As an institutional 
artifact, legal personhood is inherently functional; entities are recognised as 
legal persons only insofar as granting them this status fulfils a specific purpose. 
Crucially, there are no inherent constraints on what this purpose might be, nor 
are there any natural limitations on which entities can receive this status. The 
projected functions of legal personhood might vary widely: it may facilitate 
economic processes, afford legal protection, or simply manifest a community’s 
normative stance toward a given entity. Given this functional diversity, one might 
ask whether ‘legal personhood’ remains a  single, overarching institution, or if 
the term actually masks a plurality of distinct institutions. To date, this question 
remains largely unaddressed in the literature, presenting a compelling avenue for 
future research.

VI. CONCLUSIONS

In this short article, I have sought to provide a structured account – a conceptual 
roadmap – of the possible ontological views regarding legal personhood. By 
drawing upon traditional debates concerning corporate personhood and integrat-
ing contemporary insights from analytical metaphysics, this roadmap has high-
lighted three primary fault lines: the location problem of legal institutions, the 
disagreement over the grounding of legal personhood, and the tension concerning 

47  See, e.g., Matthew H Kramer, Rights and Right-Holding: A Philosophical Tract (Oxford Univer-
sity Press 2024).
48  Kurki does not give us an exact condition that holders of legal personhood need to satisfy (and 
leaves it to others to discover). He only says that it must be ability to hold claim rights and perform 
acts; see Kurki (n 14) 138.
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its necessary features. As new types of entities – such as non-human animals and 
environmental features – earn or aspire to earn the status of legal persons, this 
framework might offer a  roadmap for the conceptual reassessment required to 
effectively navigate these forthcoming legal challenges.

ACKNOWLEDGEMENTS

This article is a part of a research project (no 2020/36/C/HS5/00600) funded by 
the National Science Centre of Poland (‘Analysis of the concept of a legal person 
from an ontological and linguistic perspective’).

REFERENCES

Banaś P, ‘Truth and Truth-Makers in Legal Discourse’ (unpublished PhD thesis 2018)
Banaś P, ‘Why cannot anything be a legal person? A critique of Kurki’s Theory of Legal 
Personhood’ (2021) 44 Revus
Gindis D, ‘From Fictions and Aggregates to Real Entities in the Theory of the Firm’ 
(2009) 5(1) Journal of Institutional Economics 25
Grossman S and Hart O, ‘The Costs and Benefits of Ownership: A Theory of Vertical and 
Lateral Integration’ (1986) 94(4) Journal of Political Economy 691
Hägerström A, Inquiries into the Nature of Law and Morals (K Olivecrona ed, CD Broad 
tr, Almqvist & Wiksell 1953)
Hart HLA, ‘Definitions and Theory in Jurisprudence’ in Essays in Jurisprudence and 
Philosophy (Clarendon Press 1983)
Jackson F, From Metaphysics to Ethics: A Defence of Conceptual Analysis (Oxford Uni-
versity Press 1998)
Jensen MC and Meckling WH, ‘Theory of the Firm: Managerial Behavior, Agency Costs 
and Ownership Structure’ (1976) 3(4) Journal of Financial Economics 311
Jowitt J, ‘Assessing Contemporary Legislative Proposals for Their Compatibility with 
a Natural Law Case for AI Legal Personhood’ (2021) 36 AI & Society 499
– –, ‘Legal Rights for Animals: Aspiration or Logical Necessity?’ (2020) 11(2) Journal  
of Human Rights and the Environment 173
Kelsen H, General Theory of Law and State (Anders Wedberg tr, Harvard University 
Press 1949)
– –, Pure Theory of Law (Max Knight tr, University of California Press 1967)



24 Paweł Banaś

Khalidi MA, Natural Categories and Human Kinds: Classification in the Natural and 
Social Sciences (Cambridge University Press 2013)
– –, ‘Three Kinds of Social Kinds’ (2015) 90(1) Philosophy and Phenomenological Re-
search 96
Kramer MH, Rights and Right-Holding: A Philosophical Tract (Oxford University Press 
2024)
Kurki VAJ, A Theory of Legal Personhood (Oxford University Press 2019)
Naffine N, Law’s Meaning of Life: Philosophy, Religion, Darwin and the Legal Person 
(Hart Publishing 2009)
Price H, Expressivism, Pragmatism and Representationalism (Cambridge University 
Press 2013)
Searle JR, ‘What is an institution?’ (2005) 1 Journal of Institutional Economics 1
Spaak T, ‘Legal Realism and Functional Kinds: Michael Moore’s Metaphysically Reduc-
tionist Naturalism’ (2021) 2 Archiwum Filozofii Prawa i Filozofii Społecznej
Toh K, ‘Hart’s Expressivism and his Benthamite Project’ (2005) 11 Legal Theory 75
Wichert RN and Nussbaum MC, ‘The Legal Status of Whales: Capabilities, Entitlements 
and Culture’ (2016) 37(72) Seqüência (Florianópolis) 19



STUDIA IURIDICA CIX

Studia Iuridica 109
ISSN 0137-4346; e-ISSN 2544-3135

Copyright © by Filip Olszówka, 2025
Creative Commons: Attribution (CC BY) 4.0 
https://creativecommons.org/licenses/by/4.0/

https://doi.org/10.31338/2544-3135.si.2025-109.3

Filip Olszówka
University of Warsaw, Poland 
e-mail: f.olszowka@uw.edu.pl 
ORCID: 0000-0002-3060-9509

RIGHTS OF NATURE: IS THERE A LATIN AMERICAN 
MODEL OF THEIR RECOGNITION?

Abstract

While having roots in the United States, the concept of recognising nature as a  legal 
person has evolved concurrently in various legal systems worldwide. In Latin America, 
it has encountered particularly favourable conditions, fostered by distinctive cultural, 
philosophical, and political factors, including indigenous epistemologies and biocentric 
traditions such as Pachamama and sumak kawsay. This article addresses the question 
of whether it is possible to speak of a singular Latin American model of the Rights of 
Nature. The primary aim is to conduct a comparative analysis of selected Latin American 
legal systems in order to assess the extent of convergence or divergence among them. The 
study focuses on five analytical dimensions: the philosophical foundations underpinning 
RoN, the scope of the rights granted, the mechanisms of nature’s representation, the mode 
of recognition – whether through constitutional, statutory, or judicial channels – and the 
actual institutional strength ensuring the enforcement of these rights. Through a detailed 
examination of developments in Ecuador, Bolivia, Colombia, Panama, and Peru – States 
that have already recognised rights of nature on the national or federal level – the article 
highlights both shared regional features and substantial national particularities. While 
a common biocentric orientation and preference for the ‘all-nature model’ are observable, 
significant differences in legal architecture and practical implementation persist. 
Ultimately, the article contends that Latin America offers a distinctive and contextually 
nuanced contribution to the global evolution of the legal recognition of nature’s rights.

https://creativecommons.org/licenses/by/4.0/

https://doi.org/10.31338/2544-3135.si.2025-109.3

mailto:f.olszowka%40uw.edu.pl?subject=


26 Filip Olszówka

KEYWORDS

Rights of Nature, legal personhood, Latin American law, Pachamama, environ-
mental law

SŁOWA KLUCZOWE

prawa natury, osobowość prawna, prawo latynoamerykańskie, Pachamama, 
prawo środowiskowe

I. INTRODUCTION

Granting legal rights to non-human entities is not novel in legal literature; estates, 
corporations, and public offices already possess legal personality. However, the 
concept of Rights of Nature (RoN) sensu stricto and its codification into positive 
law are relatively recent, rapidly developing phenomena that spark lively debate. 
Christopher Stone1 is widely regarded as a precursor to granting natural ecosys-
tems legal standing and, consequently, subjective rights. The United States also 
witnessed the first legal act sanctioning RoN: in 2006, the Tamaqua Borough 
Council in Pennsylvania adopted a  Sewage Sludge Ordinance. This ordinance 
prohibited sewage sludge disposal and recognised that ecosystems shall be con-
sidered persons for purposes of their civil rights.2

In South America, Ecuador granted RoN their highest recognition to date: consti-
tutional status. On the same continent, Bolivia enacted pioneering laws declaring 
Nature a subject of law and guaranteeing its protection. Philosophically, the insti-
tutionalisation of RoN appears to have found fertile ground in Latin America, 
partly due to the historical and cultural conditions of its societies. The debate on 
recognising and sanctioning RoN is now underway across the region.

RoN are developing simultaneously in many jurisdictions, stemming from diverse 
sources and varied social, cultural, and political conditions.3 Thus, there is no 
single, universal concept of RoN; rather, multiple, often distinct concepts exist, 
which then interact and diffuse.4 This prompts the question of whether common 
features defining a specifically Latin American model of RoN can be identified.

1  Christopher Stone, ‘Should Trees have Standing? Toward Legal Rights for Natural Objects’ 
(1972) 45 S Cal L Rev 450.
2  Tamaqua Borough Ordinance 612 of 2006, s 7.6.
3  Craig M Kauffman and Pamela L Martin, The Politics of Rights of Nature: Strategies for Build-
ing a More Sustainable Future (MIT Press 2021) 14–15.
4  Ibid 17–20.
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This article presents and compares all Latin American legal systems where RoN 
have been recognized on the national level. The analysis covers the characteristics 
of this legal personality, the scope of granted rights, implementation methods, 
and the consequences of this development. This dogmatic-comparative work 
systematises knowledge on Latin American RoN concepts, their distinct philo-
sophical sources, forms of legal enactment, and the impacts of their introduction. 
The comparison employs four criteria: method of recognition, scope, strength, 
and representation. Kaufmann’s concepts of scope and strength are adapted: 
scope refers to the range and breadth of rights afforded, while strength denotes 
enforcement capacity, reflected in the formal authority of laws and the capacity 
and responsibility of individuals to enforce RoN.5

II. IDEOLOGICAL UNDERPINNINGS OF RON  
IN LATIN AMERICA

Although the concept of juridifying RoN has US origins, for some cultures, it has 
been self-evident for centuries that Nature is a subject of rights. Latin America’s 
indigenous peoples are an example. In their traditional cosmovisions, Nature 
is a collective entity encompassing all vital and natural world forces, of which 
humans are also a  part.6 Key feature of this worldview is the conviction that 
all elements of Nature are interconnected and mutually dependent.7 All natural 
elements are permeated with the same life energy, Pachamama, sometimes iden-
tified with a deity.8

Thus, in Latin America, the concept of RoN found fertile ground, as it ideo-
logically mirrors the traditional epistemologies of the region’s peoples. The 

5  Ibid 17–20. 
6  Alberto Acosta, ‘Los Derechos de la Naturaleza. Una lectura sobre derecho a la existencia’ in 
A Acosta and E Martinez (eds), La Naturaleza con Derechos. De la filosofía a la política (Abya 
Yala y Universidad Politécnica Salesiana 2011) 317, 344.
7  Marcelo Melo, ‘Los Derechos de la Naturaleza en la nueva Constitución ecuatoriana’ in Acosta 
and Martinez (eds), Derechos de la Naturaleza. El futuro es ahora (Abya Yala 2009) 51, 55–57; 
Josef Estermann, Filosofía andina, estudio intercultural de la sabiduría autóctona andina (Edito-
rial Abya Yala 1998) 359; Ramiro Ávila Santamaría, ‘El derecho de la naturaleza: fundamentos’ in 
Acosta and Martinez (eds), La Naturaleza con Derechos. De la filosofía a la política (Abya Yala y 
Universidad Politécnica Salesiana 2011) 209–211.
8  Nina Pacari, ‘Naturaleza y territorio desde la mirada de los pueblos indigenas’ in Acosta and 
Martinez (eds), Derechos de la Naturaleza. El futuro es ahora (Abya Yala 2009) 34–35; Eugenio 
Raúl Zaffaroni, ‘La Pachamama y el humano’ in Acosta and Martínez (eds), La Naturaleza con 
Derechos. De la filosofía a la política (Abya Yala y Universidad Politécnica Salesiana 2011) 112.
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recognition and implementation of RoN advance most effectively in the former 
sphere of influence of Tawantinsuyu. This society deeply ingrained not only 
a conviction of the human-nature bond but, crucially, a perception of the world’s 
cyclical nature, involving a continuous flow of vital energy between humans and 
other natural elements. Embodying these beliefs – which inherently entail living 
in harmony with nature – is the term sumak kawsay, coined in the latter half of 
the 20th century, signifying ‘good living’ in Quechua. Significantly, RoN were 
first acknowledged in nations that are both heirs to Andean culture and home to 
substantial Indigenous and mestizo populations. 

The initial practical applications of RoN coincided with socio-political transfor-
mations in Latin America – the rise of indigenous movements, ‘epistemologies of 
the south’, and a broader intellectual current focused on the renovation of ancient 
roots, Andean socialism, and left populism. RoN aligned well with this current. 
It is crucial to note, however, that these adopted RoN concepts are not a direct 
continuation or transposition of indigenous cosmovision into the positive law of 
modern Latin American nation-states.9 They often diverge from indigenous ideas, 
merely sharing points of convergence in this specific area.

Given this distinctive context, we found it compelling to compare how Latin 
American States recognise RoN and ensure its protection and enforcement. The 
following sections detail the approaches of countries that have recognised RoN 
at the national level – Ecuador, Bolivia, Colombia, Panama, and Peru, presented 
in chronological order. Thus, Ecuador enshrined RoN in its constitution; Bolivia 
and Panama enacted specific statutes, while in Colombia and Peru, RoN rec-
ognition has emerged through the jurisprudence of constitutional and general 
courts. Beyond these primary jurisdictions, RoN has seen limited juridification 
in Argentina, Brazil, and Mexico, and there has been a significant intent in Chile. 
Nevertheless, those fall out of the scope of this article due to space limitations. 

III. COMPARATIVE ANALYSIS

1. ECUADOR

Ecuador’s 2008 Constitution was the first globally to recognise nature as a sub-
ject of rights. Revolutionary in Latin American constitutional history, it fused 
leftist socialism, neo-indigenous movements, and opposition to neocolonialism 

9  Mihnea Tănăsescu and others, ‘Rights of nature and rivers in Ecuador’s Constitutional Court’ 
(2024) 28 The International Journal of Human Rights 1, 15; Kauffman and Martin (n 3) 121–29.
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and capitalist economics. Its framers aimed to bolster democratic legitimacy from 
a Latin American viewpoint.10 

The 2008 Constitution’s RoN concept is biocentric, referencing Pachamama 
(Nature), of which humans are an immanent part. Article 10 grants nature rights 
detailed in Articles 71–74, establishing a new rights catalogue. Article 71.1 defines 
Pachamama as where life reproduces and occurs. Equating Pachamama with 
nature integrated traditional Latin American views of human-nature interdepend-
ence with European rational ecosystem understanding and indigenous worship.11

Nature was primarily granted rights to its existence, the maintenance and 
regeneration of its life cycles, structure, functions, evolutionary processes, and 
restoration for harm (Article 71.1). Individuals and collective entities (indigenous/
local communities, nations) have standing to protect these rights (Article 71.3), 
and public authorities must enable their actions. The Defensoría del Pueblo’s 
(ombudsman) competence expanded to include RoN protection.

The State has special duties reflecting RoN regarding species, ecosystem, and 
the protection of the natural cycle. Per Article 73, the State must: first, apply 
special precautionary measures for actions potentially causing species extinction, 
ecosystem destruction, or permanent alteration of natural cycles (Article 73.1); 
second, prohibit introducing organisms or materials that could permanently alter 
the national genetic heritage (Article 73.2). However, RoN protection under Ecua-
dor’s Constitution does not impede meeting human needs.12 Article 74.1 states 
that people have the right to use the environment and natural resources that allow 
them to live well, with the sumak kawsay principle defining the limits of indi-
vidual entitlement. To guarantee this, Article 74.2 stipulates that environmental 
services cannot be appropriated; their production, provision, and exploitation are 
State-regulated. Another consequence of RoN recognition is the favour naturae 
principle: in doubts over environmental law scope, the interpretation most favour-
able to nature applies (Article 395.4).

The potential of this globally recognised RoN reform was not fully realised due 
to political disputes and mining plans hindering laws for robust RoN protection 
institutions.13 Current laws referencing RoN – the Penal Code and the Environ-

10  Ruben Martinez Dalmau, ‘El proyecto de Constitución de Ecuador, ejemplo del nuevo con-
stitucionalismo latinoamericano’ (2009) 23 US Revista del Instituto de Ciencias Jurídicas de Pueb-
la AC 264, 266–67.
11  Eduardo Gudynas, ‘La ecología política del giro biocéntrico en la nueva Constitución de Ecua-
dor’ (2009) 32 Medio Ambiente 34, 37.
12  Andres Grijalva Jimenez, Constitucionalismo en Ecuador (Corte Constitucional para el Periodo 
de Transición 2011) 42.
13  Kauffman and Martin (n 3) 80, 82–83.
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mental Code – largely delegate further rulemaking to the executive, which remains 
passive. Thus, court jurisprudence is key to effective RoN protection. A strong 
constitutional basis and RoN doctrine allow courts a dynamic interpretation, fos-
tering RoN’s development and improved protection. However, jurisprudence has 
seen contradictions, often depending on judicial panel composition, and courts 
were initially cautious: five of eight RoN lawsuits (2009–2019) were rejected, 
mostly on procedural grounds.14

Nevertheless, after over 15 years, Ecuadorian case law has solidified the admis-
sibility of judicial RoN protection, and a relatively coherent understanding of its 
substance is crystallising. The Vilcabamba River case was the first ruling where 
a court confirmed nature’s legal personality and ordered ecosystem restoration.15 
The case concerned regional road construction in Loja province, which led to the 
alteration of the river and caused flooding, which damaged the local ecosystem. 
The court ordered the Loja Provincial Government to present a remediation and 
rehabilitation plan for the river and to issue a public apology in a local newspaper.16

Developing jurisprudence has effectively eliminated all doubts in this regard. It 
is now clear that Nature, and all its constituent ecosystems and elements, are 
legal subjects.17 Thus, courts do not declare a  specific natural element a  legal 
subject but rather delimit the part of nature whose rights were violated in a given 
case. According to Ecuadorian jurisprudence, RoN are transversal, impacting all 
other rights. In Decision No 0507-12-EP, the Court affirmed that, unlike anthro-
pocentric views (man as the aim of all things), the biocentric vision underpinning 
RoN prioritises nature. Here, the court found RoN prevailed over an individual’s 
economic rights.18

Besides the Vilcabamba River, rulings have found RoN violations concerning 
animal hunting,19 water pollution and overuse of rivers,20 as well as refusal to 

14  Kauffman and Martin (n 3) 89. 
15  Richard Fredrick Wheeler and Eleanor Geer Huddle v Director de la Procuraduría General del 
Estado en Loja, Juicio No 11121-2011-0010 (Función Judicial de Loja, 30 March 2011).
16  Idem. 
17  Corte Constitucional del Ecuador, Sentencia No 22-18-IN/21, 8 September 2021, paras 28–29.
18  Corte Constitucional del Ecuador, Sentencia No 166-15-SEP-CC, 20 May 2015.
19  Unidad Judicial Multicompetencia de San Cristobal v Primitivo Rigoberto Pachay Murillo and 
others, Proceso No 09171-2015-0004, Oficio de la Sala Especializada Penal de la Corte Provincial 
de Guayas, 16 March 2016; Kauffman and Martin (n 3) 100. 
20  Corte Constitucional del Ecuador, Sentencia No 22-18-IN/21, 8 September 2021; Corte Con-
stitucional del Ecuador, Sentencia No 2167-21-EP/22, 19 January 2022; Corte Constitucional del 
Ecuador, Sentencia No 1185-20-JP/21, 15 December 2021.
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allow remediation of oil spill damage.21 Due to the interrelation between nature’s 
elements, violating the rights of a specific ecosystem or element also violates RoN 
as a whole.22 Moreover, conversely, courts citing RoN have halted infrastructure, 
mining, or industrial projects violating these rights, e.g., the Charles Darwin Ave-
nue construction (Santa Cruz, Galapagos Islands) affecting the Galapagos Marine 
Reserve,23 and the Rio Blanco Mining Project, which posed a risk to a hydrolog-
ically significant area.24

The scope of court-granted RoN protection is controversial, often encroaching on 
State administration, by ordering ecosystem management plans exceeding tradi-
tional judicial functions.25 Legislative inaction only increases judicial influence. 
Conversely, State-initiated proceedings have largely strengthened Ecuador’s RoN 
doctrine.26

Ecuador developed a biocentric RoN concept. Here, nature itself is a legal subject 
with rights often taking precedence. Its individual elements or ecosystems share 
this legal standing. The Constitution defines a broad scope of protected rights, 
which, with a now proficient judiciary, ensures strong, effective RoN protection. 
However, this protection is primarily reactive and remedial, with courts interven-
ing after RoN violations occur. The Ecuadorian model lacks specific bodies to 
represent nature or its parts. Although the Defensoría del Pueblo has RoN protec-
tion competence, in practice, lawsuits by individuals or groups are the primary 
means of initiating RoN protection proceedings.

2. BOLIVIA

Shortly after Ecuador, Bolivia joined the trend of recognising RoN, becoming 
the second country globally to sanction them at the statutory level. This was 

21  Ordoñez Ajon Freddy Nixon and others v Juan Andres Delgado Garrido and others, Proceso 
No 22281-2020-00201, Razon de la Sala Multicompetente de la Corte Provincial de Justicia de 
Orellana, 23 March 2021.
22  Corte Constitucional del Ecuador, Sentencia No 22-18-IN/21, 8 September 2021, paras 26–27. 
23  Oscar Luis Aguirre Abad and others v Gobierno Autónomo Descentralizado Municipal de Santa 
Cruz, Juicio No 269-2012 (Juzgado Segundo de lo Civil y Mercantil de Galápagos, Medida Caute-
lar Constitucional, 28 June 2012).
24  Yaku Sacha Pérez Guartambel and others v Estado Ecuatoriano, Juicio No 03145-2018 (Sala de 
lo Civil y Mercantíl de la Corte Provincial del Azuay, 2 August 2018).
25  Tănăsescu (n 9) 8.
26  Kauffman and Martin (n 3) 97.
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achieved in 2010 through the Law of the Rights of Mother Earth,27 subsequently 
supplemented by the Framework Law of Mother Earth and Integral Development 
for Living Well of 2012.28

While some argue Bolivia’s 2009 Constitution already recognised RoN,29 citing 
Preamble references to Pachamama and human-nature interdependence, this 
seems an overly sanguine reading. The Constitution itself does not explicitly 
grant RoN, a topic absent from its drafting materials,30 though it paved the way 
for statutory recognition.31

The Law of the Rights of Mother Earth, the world’s first statute proposing a sim-
plified RoN framework,32 marked a  ‘break with Cartesian dualism’.33 Its stated 
goal is ‘the recognition of the rights of Mother Earth [equatable to RoN], and 
the duties and obligations of the Plurinational State and society to respect these 
rights (Article 1). Their exercise and protection must adhere to six principles 
from Article 2: harmony of human actions with Mother Earth’s cycles; common 
good; guaranteed regeneration of Mother Earth, including ensuring conditions 
for self-regeneration and, if necessary, minimally invasive restoration; respect for 
and active protection of Mother Earth’s rights; non-commodification, i.e., prohib-
iting commercialization of Mother Earth’s elements, which should not be private 
property; and interculturality. 

Under the Law of Mother Earth, the subject of rights is Mother Earth – a dynamic, 
living system of an indivisible community of life systems (all relations between 
nature’s elements, including humans and living beings, interconnected, interde-
pendent, and complementary, sharing a common destiny and a sacred reference 
point for many indigenous nations and peoples. Thus, in Bolivian law, the legal 
subject is all of nature as a collective entity of public interest, and all its elements, 
including humans and human communities. In conflicts between individual and 
collective rights, they must be applied to avoid irreversible impacts on life sys-
tems’ functioning. Mother Earth is a collective legal person, with its personality 
rooted in public utility..

27  Ley No 071 de derechos de la Madre Tierra 2010 (Bolivia).
28  Ley No 300 Marco de la Madre Tierra y Desarrollo Integral Para Vivir Bien 2012 (Bolivia).
29  Zaffaroni (n 8) 106–108; Kauffman (n 3) 117. 
30  Paola Villavicencio Calzadilla, ‘Los derechos de la naturaleza en Bolivia: un estudio a más de 
una década de su reconocimiento’ (2022) 13(1) Revista Catalana de Dret Ambiental 1, 11. 
31  Idem 17.
32  Cletus Gregor Barie, ‘Doce años de soledad de los derechos de la Madre Tierra en Bolivia’ 
(2022) 4 Naturaleza y Sociedad. Desafíos Medioambientales 142, 156.
33  Louis J Kotzé and Paola Villavicencio Calzadilla, Somewhere between Rhetoric and Reality: 
Environmental Constitutionalism and the Rights of Nature in Ecuador (CUP 2017) 407–408.
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The Law of the Rights of Mother Earth provides a specific catalogue of rights 
for nature: the right to life, biodiversity, water, clean air, equilibrium, restitution, 
and life free from contamination. Correspondingly, the State and its institutions 
have duties, including: preventing species extinction, alteration of life-sustain-
ing cycles, or destruction of life systems; shaping production and consumption 
to balance human needs (justified by ‘Living Well’) with nature’s regenerative 
capacities and process integrity; and protecting nature internationally and com-
bating the global climate crisis. Individuals also have duties to respect the Rights 
of Mother Earth. 

Finally, Article 10 of the Law of the Rights of Mother Earth establishes the 
Ombudsman for Mother Earth, tasked with overseeing compliance, promotion, 
dissemination, and implementation of these rights. A  separate law, yet to be 
adopted, is to define this body’s functioning and structure.34 A draft bill (PL-
136-20) was presented in March 2021, but legislative work has not significantly 
advanced since.

The very general Law of the Rights of Mother Earth was supplemented in 2012 
by the Framework Law of Mother Earth. This law revised the initial Ecuado-
rian-inspired direction, detailing and thereby limiting the implementation of 
rights recognised in the earlier law. According to Article 4, rights attributed to 
nature are ‘subject to collective public interest’. The law not only covers RoN but 
also attempts to establish a new socio-economic order consistent with the sumak 
kawsay principle, ensuring respect for RoN as a component.35 Even though it falls 
short of its aim to specify the earlier law, as RoN protection procedures remain 
ill-defined. While articles assign responsibilities (Article 34), set protection levels 
(Article 36), and define violations (Article 38), concrete enforcement instruments 
are lacking. Instead, it offers mainly declaratory provisions, highlighting a defi-
ciency in practical mechanisms.

Regarding representation, all individuals or collective entities affected by or aware 
of a violation are empowered, and essentially obligated, to initiate RoN protection 
proceedings – an actio popularis. Other interested third parties can join such 
proceedings (Article 40). Given the Ombudsman’s absence, actio popularis is the 
primary means of representing nature and protecting its rights.

While the Framework Law is an institutional step forward, supplementing the 
general Law of the Rights of Mother Earth, it is a step back regarding the scope 
of these rights’ protection, being less radical. For instance, where the Law of the 

34  Villavicencio (n 33) 19.
35  Idem 19–20.
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Rights of Mother Earth provides for nature’s freedom from genetic modification 
(Article 7.I.2), the Framework Law speaks only of the gradual elimination of 
genetically modified crops (Article 24.8-9). Similarly, the right to restitution of 
life systems (Article 7.I.6 of the first law) is replaced by the principle of integral 
and effective restitution or reclamation of the functionality of these [life systems] 
(Article 4.5 of the Framework Law).36 This dilution is attributed to political aims: 
enabling effective economic policy and minimising risks from a strict interpreta-
tion of the Rights of Mother Earth.37

Consequently, RoN protection in Bolivia is virtually non-existent in practice; its 
recognition is largely a declarative political act. The situation is far from desir-
able, with protection subordinated to State interests and foreign policy. To date, 
RoN has not been invoked in any Bolivian lawsuit, upheld by courts, or inserted 
into administrative policy. 

Thus, while Bolivia’s legal framework for RoN is institutionally well-developed, 
practical implementation remains nascent. Hopes for the first Ombudsman for 
Nature/Mother Earth are high in Latin America, but the office’s operational 
launch seems distant.

3. COLOMBIA

Colombia uniquely recognised RoN through jurisprudence evolving from its 
‘ecological constitution’. In 1992, the Constitutional Court (T-411/92) affirmed 
humanity’s non-omnipotence over nature and ecology’s essential, legally pro-
tected core, whose function conditions other rights, like property.38 A pivotal step 
was the Constitutional Court’s 2016 Atrato River ruling (T-622/16). Following 
a complaint by local communities about pollution violating multiple rights, the 
Court recognised the Atrato River as a  rights-subject, affirming that natural 
elements can have legal personality.39 The ruling’s foundation distinctively 
integrated an ecocentric vision recognising nature as a genuine subject of rights, 
with the interconnected environmental and cultural rights of the indigenous and 
Afro-Colombian communities inhabiting the river’s valley. The Court empha-
sised that nature’s significance extends beyond mere human utility, highlighting 

36  Similarly, Barie (n 35) 157–159.
37  Idem 158. 
38  Corte Constitucional de Colombia, Sentencia T-411/92, 17 June 1992.
39  Angela Schembri Peña, ‘La naturaleza como sujeto de derechos’ (2022) 7(78) Revista Nova 
et Vetera <https://urosario.edu.co/revista-nova-et-vetera/columnistas/la-naturaleza-como-suje-
to-de-derechos> accessed 31 March 2025.

https://urosario.edu.co/revista-nova-et-vetera/columnistas/la-naturaleza-como-sujeto-de-derechos
https://urosario.edu.co/revista-nova-et-vetera/columnistas/la-naturaleza-como-sujeto-de-derechos
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its intrinsic value and connection to all living organisms, which are themselves 
worthy of protection.40

The Court extensively interpreted the social rule of law and constitutional envi-
ronmental protections, noting the ecocentric view where man belongs to the earth 
and nature is an authentic subject of rights, recognised by States and exercised 
under the guardianship of its inhabiting communities or other legal representa-
tives.41 Analysing the indigenous rights-nature nexus and human impacts, espe-
cially mining, the Court then ruled the Atrato River a subject of rights – implying 
its protection, conservation, maintenance, and restoration – stressing the need 
for evolving legal interpretation.42 The Court found these concepts aligned with 
Colombia’s ‘ecological constitution’, ruling that nature must be a subject of rights. 
This interpretation, the Court stated, is justified by the overriding environmental 
interest established in the ‘Ecological Constitution’. 43

Thus, the Constitutional Court, referencing biocentrism, explicitly stated that 
nature itself – not just the Atrato River – is a subject of rights, although the ruling, 
limited by the case’s scope, did not grant general legal personality to all nature and 
the judgement T-622/16 became a cornerstone for subsequent court decisions.44 
For representation, the Court adopted a model similar to New Zealand’s, with 
joint guardianship for the Atrato River (one community representative, one State 
delegate) 45 and a  Guardian Committee including support from the Humboldt 
Institute and WWF Colombia. 

A second key ruling, the Supreme Court’s STC-4360-2018 (5 April 2018), rec-
ognised the Colombian Amazon as a  legal person. This followed a  lawsuit by  
25 youths against State entities, arguing that Amazon deforestation violated their 
fundamental rights. The Court upheld the youths’ legal standing and, referencing 
prior Constitutional Court jurisprudence, declared the entire Colombian Ama-
zon a  subject of rights, entitled to protection, conservation, maintenance, and 
restoration by State and territorial entities. However, the ruling did not specify 
representation mechanisms for the Amazon. This Supreme Court decision rein-

40  Johana Fernanda Sánchez Jaramillo, ‘Colombia: La naturaleza como sujeto de derechos entre 
el activismo y la contención’ (2022) 16(3) Novum Jus 189, 197; Walter Pérez Niño, Nancy Paola 
Montañez Aldana and Juan Camilo González Borda, ‘Reconocimiento de la Naturaleza como 
sujeto de derechos en Colombia: Algunos retos de su inserción en el sistema juridico’ (2022) 33 
Revista Republicana 21, 34.
41  Corte Constitucional de Colombia, Sentencia T-622/16, 10 November 2016, para 5.9. 
42  Idem 9.28. 
43  Idem 9.31. 
44  Pérez Niño (n 44) 29.
45  Corte Constitucional de Colombia, Sentencia T-622/16, 10 November 2016, 9.32. 
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forced the view that nature is a subject of law, highlighting judicial activism – not 
legislation – as the primary driver of this axiological shift in Colombia. 

Various courts subsequently recognised other natural entities as subjects of rights, 
including rivers (e.g., Quindio River,46 Magdalena River,47 and Guáitara River48), 
animals (e.g., Chucho the bear49) and National Parks (e.g., Los Nevados National 
Park50).

Protection scope and representation were determined case-by-case. Rulings 
typically ordered public authorities to protect or reclaim natural entities (e.g., 
a sewage plant for Rio Quindio51). The rights granted were fairly uniform: protec-
tion, conservation, maintenance, and restoration. Representation was generally 
assigned to public administration bodies, though models varied (e.g., Atrato 
model, Environment Minister for Amazon, discretion to the National Govern-
ment for the Rio Cauca). Guardian Committees were appointed occasionally (e.g., 
in the Atrato River).

In 2024, Colombia passed its first law recognising a natural element – the Río 
Ranchería – as a legal person52 granting it rights to ‘conservation, maintenance 
and restoration, which has to include active participation of indigenous peoples’ 
(Article 1). A  collegial Guardian Committee (Article 2), including ministers, 
environmental authorities, mayors, and community representatives, was estab-
lished for river affairs and can appoint an advisory committee. An earlier plan to 
recognise the Rio Magdalena as a legal subject was not promulgated.53

Finally, recent constitutional debates included a 2019 bill to amend Article 79, 
proposing Nature as a  ‘living entity subject to rights’ ensuring its existence, 

46  Carlos Alberto Arrieta Martínez and others v Nación – Ministerio de Vivienda, Ciudad y Terri-
torio and others, Sentencia, Radicado No 63001-2333-000-2019-00024-00 (Tribunal Administra-
tivo del Quindío, Sala Cuarta de Decisión, 5 December 2019).
47  Andres Felipe Rojas Rodriguez and Daniel Leandro Sanz Perdomo v Ministerio de Ambiente  
y Desarrollo Sostenible and others, Radicado No 41001-3109-001-2019-00066-00 (Juzgado 
Primero Penal del Circuito con Funciones de Conocimiento de Neiva-Huila, Sentencia de Tutela 
de Primera Instancia No 071, 24 October 2019).
48  Omar Armando Benavides Cerón v Municipio de Ipiales and others, Sentencia, Radicación  
No 52001-23-33-2017-0639-00 (Tribunal Administrativo de Nariño, Sala Primera de Decisión,  
20 November 2023).
49  Corte Constitucional del Colombia, Sentencia SU-016/20 (T-6.480.577), 23 January 2020.
50  Juan Felipe Rodríguez Vargas v Presidencia de la República and others, Sentencia de Tutela de 
Primera Instancia, Radicado No 73001-22-00-000-2020-000091-00 (Tribunal Superior del Distri-
to Judicial de Ibagué, Sala Quinta de Decisión Laboral, 28 August 2020).
51  Arrieta Martínez v Nación (n 52).
52  Ley 2415 de 2024 (Colombia, 8 August 2024).
53  Proyecto de Ley 038 de 2023 (Colombia, 8 August 2023).
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habitat, restoration, etc.54 This was not adopted, similarly as a 2022 bill explicitly 
proposing animal rights.55

In Colombia, RoN recognition initially evolved through jurisprudence (T-622/16 
pivotal). Legislative activity began emerging in 2023 (one law adopted). While 
biocentrism is an inspiration, its ideological aspect is marginal in court practice. 
Judicial and legislative efforts focus on protecting specific threatened elements 
(rivers, parks, animals). Effectiveness varies but is generally viewed positively 
(e.g., Atrato Guardian Commission, Quindó River plant). No single representation 
model exists; guardian commissions or public curators are common. Actions are 
mostly reactive, though proactive guardianship is intended. The catalogue of rec-
ognised rights is consistent: protection, maintenance, conservation, regeneration, 
and restoration.

4. PANAMA

On 24 February 2022, Panama’s National Assembly adopted Law 287/2022, 
recognising RoN and the State’s related duties. The law primarily aims to protect 
Nature’s intrinsic value, with concern for present and future human generations 
as a secondary consideration (Article 3).

Panama adopted a model for recognising Nature as a subject of rights similar to 
Ecuador and Bolivia, particularly inspired by the Bolivian Law of the Mother 
Earth. Under Article 3.2 of Panama’s law, Nature is a  collective, indivisible, 
self-regulating entity comprising its elements, biodiversity, and interconnected 
ecosystems;56 thus, the legal subject is all Nature. All natural and legal persons, 
individually or collectively, have standing to represent Nature and protect its 
rights. No general guardianship body or ombudsman for Nature was established.

Article 8 of Law 287/2022 specifies six principles according to which the law is 
to be interpreted and applied. A similar construction was indeed adopted in the 
Bolivian Law of Mother Earth (Article 2); nonetheless, the catalogue of principles 
in Panama’s law is structured differently. These notably include protecting Nature 
for its intrinsic value, mandating proactive harm prevention through State-in-
dividual cooperation, ensuring full restitution for damage that enables natural 

54  Proyecto de Acto Legislativo ‘por el cual se modifica el artículo 79 de la Constitución Política 
de Colombia’, Cámara de Representantes de Colombia (2019).
55  Proyecto de Acto Legislativo No 003/2022C ‘por el cual se modifican los artículos 79 y 95 de la 
Constitución Política de Colombia’, Cámara de Representantes de Colombia (2022).
56  Cf Ley No 071 de derechos de la Madre Tierra 2010 (Bolivia), Art 4. 
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self-recovery, and establishing three State administrative directives – in dubio 
pro natura, in dubio pro aqua, and the precautionary principle – to favor Nature 
in cases of doubt or insufficient knowledge.

Regarding the scope of rights attributed to Nature, Law 287/2022 arguably pro-
vides the most extensive catalogue recognised globally. These include RoN to 
live, exist, persist, and regenerate; the right to biodiversity; rights to the preserva-
tion of water cycle functionality and air quality; the right to timely and effective 
restoration; and, mirroring human rights doctrine, the right to exist free from 
contamination. The State is responsible for establishing norms for the exercise 
and protection of these rights. One such implementing law is Law 371 of 1 May 
2023, concerning marine turtle conservation (Law 371/2023). While largely 
a standard environmental law, its Article 29 protects the rights of sea turtles and 
their habitats, such as the right to live and move freely in a healthy environment.

In practice, however, neither Law 287/2022 nor Law 371/2023 has yet seen broad 
application. RoN have been invoked in Panamanian jurisprudence only once, in 
October 2023. The Supreme Court, invalidating a law granting a copper mining 
concession as unconstitutional, referenced Law 287/2022, highlighting the State’s 
duties to protect RoN and biodiversity – obligations the concession law failed to 
meet. This reference, however, was a secondary aspect of the ruling.

Panama recognised RoN legislatively following Ecuadorian and Bolivian influ-
ence and emphasising Nature’s intrinsic value with biocentric undertones. The 
law designates ‘all Nature’ as a collective legal subject and grants universal stand-
ing to all persons for its representation, without creating a specific ombudsman. It 
mandates proactive prevention and features a uniquely broad catalogue of rights, 
including rights to exist, biodiversity, functional water cycles, clean air, restora-
tion, and freedom from contamination. An implementing law (Law 371/2023) 
details rights for marine turtles. However, practical application remains limited, 
with RoN being invoked just once as a secondary point in a 2023 Supreme Court 
ruling invalidating a mining concession. The development of robust enforcement 
and proactive protection is still in its early stages.

5. PERU

Peru recently joined the Latin American nations recognizing Nature or its ele-
ments as subjects of law, with a key ruling becoming final in January 2025. A prior 
Peruvian Constitutional Court ruling enabled this development by affirming the 
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validity and potential for a biocentric interpretation of constitutional provisions 
on the environment and human-nature relations.57

The Loreto Superior Court of Justice heard a case that the indigenous commu-
nity initiated against the Peruvian State and the State oil company Petroperú. 
The case concerned systematic oil spills into the Marañón River basin, which 
severely threatened the river and the communities reliant on its ecosystem. In its 
8 March 2024 ruling, the court granted the plaintiffs’ request, recognising the 
Marañón River and its tributaries as a subject of law. The river now possesses 
specific rights, including: to flow freely, ensuring a  healthy ecosystem; to an 
unpolluted environment; to feed and be fed by its tributaries; to biodiversity; to 
the restoration and regeneration of its natural cycles; to the preservation of its eco-
logical structure and functions; and to protection, conservation, and restoration. 
To ensure representation, the court appointed the State, the Regional Government 
of Loreto, and local community representatives as guardians and curators for the 
river and its tributaries.

Peru has thus embarked on recognising RoN. While the future extent of this path 
remains uncertain, Peru evidently follows the Colombian model: although Con-
stitutional Court statements may subtly imply Nature as a whole is the subject, 
ordinary courts grant subjecthood to specific elements. Regarding the scope of 
protection, the court independently defined the rights for this natural entity, adopt-
ing, at the plaintiffs’ request, rights already recognised in Ecuador and declared 
in Bolivia. Similarly, the Peruvian court mirrored the Colombian representation 
model by immediately appointing a Guardian Committee to oversee the newly 
recognised legal subject.

IV. CONCLUSIONS

Analysis of Latin American legal systems recognising RoN does not reveal a sin-
gle regional concept for their recognition and protection. However, all these juris-
dictions reference biocentrism as the source of RoN’s juridification. In practice, 
this frequently links to indigenous cosmovisions, notably the Andean worldview 
(Pachamama, the sumak kawsay principle). Biocentrism’s influence is particu-
larly strong in Ecuador, Bolivia, and Panama, and is also evident in cornerstone 
judgments in Colombia and Peru.

57  Tribunal Constitucional del Perú, Sentencia 322/2023 (Exp No 03383-2021-PA/TC, caso Willian 
Navarro Sajami and others), 25 July 2023, paras 40–41.



40 Filip Olszówka

A common feature across these jurisdictions is the ‘all nature model’, where 
Nature as a whole is the subject of rights, and its individual elements and sys-
tems derive legal standing as its emanations. In my view, Nature here assumes 
a structure similar to the Polish State Treasury’s legal personality, whose distinct 
components (stationes fisci) partake in its overall legal capacity. Similarly, Nature 
possesses inherent legal personality, and her constituent elements, conceptual-
ised as stationes naturae, derive their standing from her. This principle is found 
in Ecuador, Bolivia and Panama. This is effectively the case in Colombia and, 
consequently, Peru. However, lacking specific normative acts, courts are lim-
ited by claim scope and can often only rule on particular elements of nature or 
ecosystems. Nonetheless, judgments, particularly those initiating favourable RoN 
jurisprudence, indicate, in my assessment, that rights vest in Nature as a whole. 
Thus, equating this model with New Zealand’s, as Kauffman does,58 is incorrect. 

While this finding might suggest some conceptual uniformity, approaches to the 
RoN catalogue and its representation vary significantly. For representation, actio 
popularis is the most common solution, empowering individuals and communi-
ties to initiate proceedings to protect RoN. Two main institutional models emerge. 
The first, likely adapted from New Zealand, is the Guardian Committee model – 
a body appointed to protect and represent a specific ecosystem or distinct natural 
element. This model is primarily adopted where RoN are recognised judicially, 
as in Colombia and Peru. The second, an authentically Latin American model, 
involves a specialised Ombudsman for Nature acting as a general ombudsman for 
RoN. Unfortunately, although this model offers sensible, holistic protection via 
a specialised, relatively objective body, no country has successfully established 
it. Formally instituted only in Bolivia’s Law of Mother Earth, that provision is 
now defunct. Its establishment was advocated in Argentina and Chile, where 
a practical operational framework was developed, yet necessary legislation was 
not adopted. Ecuador is currently closest to implementing this model.

Panama and Bolivia offer the most extensive catalogues of rights theoretically, 
but in practice, the most effective RoN protection occurs where the judiciary has 
adapted to this new legal paradigm, notably in Ecuador and Colombia. Numerous 
challenges impede effective RoN recognition and enforcement. Nevertheless, 
the Latin American experience highlights the judiciary’s paramount role. If RoN 
are recognised, the judiciary must understand how to identify and reflect their 
legal nature. Consequently, any debate on adopting rights for Nature necessitates 
thorough doctrinal preparation.

58  Kauffman (n 3) 15.
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In conclusion, RoN has undoubtedly found fertile ground in Latin America, 
developing distinct regional characteristics, primarily biocentrism as its philo-
sophical justification and the ‘all-nature’ model. The evolving jurisprudence 
in these nations, alongside ongoing projects to juridify RoN in other countries, 
suggests a promising trajectory for RoN in Latin America.
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SŁOWA KLUCZOWE

prawa natury, parki narodowe w Polsce, wąska koncepcja praw zwierząt

I. INTRODUCTION

The philosophical idea and the legal doctrine of the rights of nature (RON) is 
perceived mainly as one of the most burgeoning trends in contemporary juris-
prudence.1 Due to the totemic role of subjective rights in the Western (hence, 
international) legal culture and potentially higher effectiveness in environmental 
protection, the recent years have seen a constant flow of the new RON initiatives. 
Agnostic to whether the institution will result in bio-salvation, we propose a real-
ist take on them.

Looking from the theoretical perspective of legal realism and legal positivism, 
we take RON as merely an instrument of environmental justice. Not only do they 
come in diverse normative models, but they may also be employed in various con-
texts to different ends.2 Thus, even though RON are regarded as a key institution 
of the Earth jurisprudence and biocentrism in law,3 as opposed to the conventional 
environmental law and anthropocentrism, there is nothing necessarily biocentric 
in the ideas of granting nature a legal personhood or subjective rights. Depending 
on the ideological and axiological context, RON may protect indigenous heritage 
or simply an ecosystem for humans’ sake. It is a political and economic reality, 
along with implementing provisions, that could make RON a breakthrough that 
they supposedly are.

No disregard to the symbolic and rhetorical potential of subjective rights, it 
appears that without the necessary political will, legal RON would do little to 

1  See, e.g., Craig M Kauffman, ‘Rights of Nature. Institutions, Law, and Policy for Sustainable De-
velopment’ in Jeannie Sowers, Stacy D VanDeveer, Erika Weinthal (eds), The Oxford Handbook 
of Comparative Environmental Politics (New York: Oxford University Press 2023) 499–517; Kau-
ffman, ‘Global Patterns and Trends in Rights of Nature Legal Provisions: Insights from the Eco 
Jurisprudence Monitor’ in César Rodríguez-Garavito (ed), More Than Human Rights. An Ecology 
of Law, Thought and Narrative for Earthly Flourishing (New York: NYU Law 2024) 183–211; 
Kauffman, Pamela L Martin, The Politics of Rights of Nature: Strategies for Building a More 
Sustainable Future (Cambridge-London: The MIT Press 2021) 1–59, 211–235.
2  To quote Mihnea Tănăsescu, ‘the rights of nature are not primarily about nature (…). In fact, they 
are not primarily about the environment at all, but about creating new relations through which 
environmental concerns may be differently expressed’ (Tănăsescu, Understanding the Rights of 
Nature. A Critical Introduction (Bielefeld: Transcript Verlag 2022) 18).
3  See Cormac Cullinan, Wild Law. A Manifesto for Earth Justice (Devon: Green Book 2011) 123–
136.
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realize philosophical RON and the aims of the RON movement. The deficit is 
apparent in the case of RON with no implementing regulations and public stand-
ing.4 Thus, paradoxically, the environmental law, especially in an efficiently run 
State, could do more to preserve nature than even the most ambitious version of 
RON.5 Moreover, even in legislations with enforceable hard-RON and a favorable 
ideological setting, a shift in politics may result in a turnover and neutralization 
of the institution’s potential.

Since the realization of the Earth jurisprudence relies on a biocentric approach, 
RON are susceptible to changes in the social context, from public morality to 
the economic capacity of a State. Hence, in a way, RON exist like a cat in Erwin 
Schrödinger’s thought experiment – they both exist, and do not exist, and law 
does not create them but rather employs them as long as they serve the interests 
recognized by human actors (either their own, or Earth’s).

We propose to consider this paradox in reverse thinking: why not seek the realiza-
tion of Earth jurisprudence without explicit legal RON. Usually, the adherents of 
RON propose to establish specific laws allowing them to act on behalf of and/or in 
the name of nature, either as constitutional amendments or legal bills. However, 
in some cases – such as, e.g., cases of the Atrato River in Colombia6 or the Turag 
River in Bangladesh7 – it was the litigation that served the purpose, and RON 
were declared upon already binding peremptory norms (constitutional principles, 
precedents, or equity). The question arises, then, is it possible to derive RON from 
the environmental law, hitherto interpreted as anthropocentric and ecologically 
shallow (especially relevant in civil law systems).8 In other words, are thin rights 
of nature (TRON), analogous to thin rights of animals9 (TROA), possible?

4  E.g., despite the introduction of RON into Ecuadorian constitutional law (Art 10; 71–74 of the 
Constitution of Ecuador, Constitución de la República del Ecuador, Decreto Legislativo 0, Reg-
istro Oficial 449 de 20 Octubre 2008) in 2009, the courts were initially very reluctant to accept 
arguments based on nature’s subjective rights. The trend shifted in 2019. See: Martin Kauffman, 
‘How Ecuador’s Courts Are Giving Form and Force to Rights of Nature Norms’ (2023) 12(2) 
Transnational Environmental Law 366–369. 
5  To quote Mihnea Tănăsescu again, ‘The most useful frame for understanding the rights of nature 
is political, not legal. One cannot understand what the rights of nature are doing without thinking 
about them in terms of power relations’ (Tănăsescu (n 2) 17).
6  Constitutional Court of Colombia, Judgment in Case T-622 of 2016, Proceeding T-5.016.242.
7  Supreme Court of Bangladesh, Human Rights and Peace for Bangladesh and others v Secretary 
of the Ministry of Shipping and others, Writ Petition No 13989 of 2016.
8  See Arne Naess, ‘The Shallow and the Deep Long Range Ecology Movement’ (1973) 16 Inquiry 
95–100.
9  For the avoidance of doubt, if the context does not indicate otherwise, by ‘animals’ we mean 
non-human animal individuals, not all animal individuals, or species.
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We seek the solution to this problem through a philosophical analysis of the con-
cept of thin rights (TR) and its referral to the doctrine of RON. Then, we propose 
to test our conclusions in practice, by normative reinterpretation of Polish envi-
ronmental law. Our thesis is: thin rights of nature are theoretically normatively 
possible, and are, in fact, valid in practice. Only ideological factors determine 
that certain institutions of environmental law are interpreted anthropocentrically.

Consequently, our paper is composed of two parts, concentrating respectively on 
the theory of law and positive law. In the first one, we start by explaining briefly 
what we mean by RON. Then we introduce the concept of TR and assess the 
theoretical possibility of TRON. In the second part of the text, we conduct a case 
study of the institution of a national park in Polish environmental law. Employ-
ing dogmatic normative methods, we attempt to derive TRON from provisions 
already in force.

The literature that is known to us utilizes the concept of TR mostly in the animal 
rights law and rarely mentions RON in this regard. Neither the tracker of ecolog-
ical jurisprudence provided by Eco Jurisprudence Monitor, and supported by the 
Global Alliance for the Rights of Nature,10 nor the literature mention TRON as 
a category of RON,11 although Yaffa Epstein and Eva Bernet Kempers reviewed 
EU environmental law from the perspective of TRON.12 Our approach differs from 
Epstein’s and Bernet Kempers’s, however, by not only applying the concept to 
Polish law, but also (and primarily) considering the possibility of declaring the 
indirect legal personhood of nature as a matter of law. Consequently, the paper 
supplements the legal research and proposes a novel interpretation of the environ-
mental law. Concerning the ideological aspects of RON, perhaps the most com-
prehensive monograph comes from Mihnea Tănăsescu, according to whom, RON 
are both theoretically and practically possible. While there is no single concept of 
RON, the most useful frame for understanding them is still political, not legal.13 
Similarly, Matthias Petel argues that RON is a framework compatible with various 
ideologies and political options.14 We share this perspective. Regarding the theory 
of TROA, it has been developed mainly by Saskia Stucki.15 The former will form 

10  Eco Jurisprudence Monitor, <https://ecojurisprudence.org> accessed 18 July 2025.
11  See, e.g., Alessandro Pelizzon, Ecological Jurisprudence. The Law of Nature and the Nature of 
Law, (Singapore: Springer 2025) 216–219.
12  Yaffa Epstein, Eva Bernet Kempers, ‘Animals and Nature as Rights Holders in the European 
Union’ (2023) 86 (6) The Modern Law Review 1336–1357.
13  Tănăsescu (n 2) 16.
14  Petel, ‘The Illusion of Harmony: Power, Politics, and Distributive Implications of Rights of Na-
ture’ (2024) 13(1) Transnational Environmental Law 12–34.
15  Saskia Stucki, ‘Towards a Theory of Legal Animal Rights: Simple and Fundamental Rights’ 
(2020) 40 (3) Oxford Journal of Legal Studies 533–560.

https://ecojurisprudence.org
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an important component of our argument. In terms of the theory of rights and 
personhood, we rely on the works of Tomasz Pietrzykowski and Visa Kurki.

II. THE MANY FACES OF THE RIGHTS OF NATURE 

Let us start by claiming that vesting nature with rights is possible, both concep-
tually and practically. After all, there exist many legal doctrines that recognize 
the legal personhood of either an ecosystem or the whole Earth. From Ecuador,16 
through Spain,17 to New Zealand,18 more than 40 countries have adopted leg-
islation or witnessed a court ruling introducing a protection of the ecosystems 
through subjective rights effective erga omnes.19

Consequently, we do not engage in the dispute over whether nature has moral 
rights and, therefore, should have legal rights. We are also indifferent here to 
the problem of what can be a legal person (especially, the so-called ‘everything 
goes approach’).20 We are interested in neither a comparison of various models of 
RON’s juridization, nor an analysis of different ideologies that propose them.21 

16  Constitución de la República del Ecuador, Decreto Legislativo 0, Registro Oficial 449 de 20 
Octubre 2008. 
17  Ley 19/2022 de 30 de septiembre, para el reconocimiento de personalidad jurídica a la laguna del 
Mar Menor y su cuenca, Boletín Oficial del Estado núm. 273, posición 16019.
18  Tūhoe Claims Settlement Act 2014, Public Act 2014 No 50; Te Urewera Act 2014, Public Act 
2014 No 51; Te Awa Tupua (Whanganui River Claims Settlement) Act 2017, Public Act 2017 No 7. 
19  See, a list composed by the UN Harmony with Nature Programme: harmonywithnatureun.org/
rightsOfNature/ accessed 18 July 2025.
20  The idea comes from the positivist tradition, taking a legislator as the creator of law, and law as 
a social institution employing abstract constructs. Consequently, legal personhood is a legal fic-
tion serving the interests of natural persons. After all, a corporation or a State can be a legal person 
capable of having rights, though neither of them materially exists, and essentially serves owners 
and citizens, respectively. See, e.g., Ngaire Naffine, ‘Liberating the Legal Person’ (2011) 26 (1) 
Canadian Journal of Law and Society 194; Erin O’Donnell, Legal Rights for Rivers. Competition, 
Collaboration and Water Governance (London-New York: Routledge 2019) 31–32. Some scholars 
challenge this notion, not only by ideologically motivated legal naturalists, but also philosophers 
set in the analytical tradition, such as Visa AJ Kurki ‘Can Nature Hold Rights? It’s Not as Easy 
as You Think’ (2022) 11(3) Transnational Environmental Law 525–552; Idem, A Theory of Legal 
Personhood ( Oxford: Oxford University Press 2019) 127–152.
21  E.g., Visa Kurki frames legal personhood of nature into a dichotomy of instrumental and sym-
bolic rationale (Kurki ibid 527–530). The former blatantly presents legal personhood as merely 
a normative construct, allowing environmentalists to protect nature’s interests effectively. Where-
as the latter personifies nature and refers to it as if it were a natural person, due to a worldview or 
belief. See, Godofredo Stutzin, ‘Un imperativo ecológico: reconocer los derechos de la naturaleza’ 
(1984) 1(1) Ambiente y Desarrollo 97–114; James Lovelock, Gaia: A New Look at Life on Earth 
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We are agnostic to the ‘rights of nature’ – ‘human rights for nature’ divide too.22 
Nevertheless, to and assess the possibility of TRON, we need to explain at least 
briefly what we mean by RON.

From the outset it should be clear that we distinguish between (moral, political, 
or ontological) philosophy of RON, legal RON, and a corresponding social move-
ment.23 Simply put, the ideology of Earth jurisprudence that its adherents propose 
may be realized through the legal institution.24 In our understanding, this legal 
RON comes down to vesting collective rights (e.g., to life, to the diversity of life, to 
water, to clean air, to equilibrium, to resolution, to pollution-free living)25 in a nat-
ural collective entity. The term ‘nature’ works here as a polysemy since the rights 
at hand may be vested in either an ecosystem, like a river, a forest, and a mountain, 
or a species, or even in the whole Earth (but not a single entity, such as a rock, if 
RON are to remain a coherent institution, and not just a ‘catch all’ phrase).26

Based on this characteristic, we can set a criterion necessary to determine whether 
a subjective right may be vested in nature. First, nature – either ‘the Nature’, or 
an ecosystem – is to be either emancipated into a  legal person, or represented 
by a conventional legal platform (e.g., a foundation, a trust, an agency) capable 
of having subjective rights. The former may be called – as Visa AJ Kurki did 

(Oxford: Oxford University Press 1982). While the legal personhood of the Mar Menor lagoon 
in Spain may serve as an example of the instrumental rationale, Ecuadorian emancipation of Pa-
chamama, or Mother Earth, is certainly symbolic.
22  Kauffman, Martin (n 1) 14–22.
23  See Kauffman (n 1) 503–506; Tănăsescu (n 2) 139–145.
24  E.g., Ecuadorian constitutional reform was influenced by the Sumak Kawsay, or Buen Vivir 
ideology (Arts 12–28; 275–277 of the Constitution of Ecuador), see: Joe Quick, James T Spartz, 
‘On the Pursuit of Good Living in Highland Ecuador: Critical Indigenous Discourses of Sumak 
Kawsay’ (2018) 53(4) Latin American Research Review 757–769; Marc Becekr, ‘Correa, Indige-
nous Movements, and the Writing of a New Constitution in Ecuador’ (2011) 38(1) Latin American 
Perspectives 54.
25  As in the Art 7 of the Ley de Derechos de la Madre Tierra, ley no. 071 de 21 de diciembre de 
2010 (Bolivian 2010 Law on the Rights of Mother Earth). Other lists include the right to be, the 
right to a habitat, and the right to fulfill its role in the re-renewing process of the Earth Community 
(Cormac Cullinan, Wild Law. A Manifesto for Earth Justice (Devon: Green Book 2011) 101; or 
Kauffman, Linda Sheehan, ‘The Rights of Nature: Guiding Our Responsibilities through Stand-
ards’ in Stephen J Turner and others (eds), Environmental Rights: The Development of Standards 
(Cambridge: Cambridge University Press 2019) 342ff). Perhaps the most unique approach was 
taken by Christopher Stone, who proposed only a court legal standing as the only right of nature 
(Stone, ‘Should Trees Have Standing? – Toward Legal Rights for Natural Objects’ (1972) 45 South-
ern California Law Review 450–501).
26  Craig Kauffman and Pamela Martin go even as far as to distinguish between the models of 
‘rights of nature’ (rights of an ecosystem) and ‘Nature’s rights’ (rights of the Earth): Kauffman, 
Martin (n 1) 15. 
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– ‘direct’, and the latter – ‘indirect’.27 However, in the case of TRON, as we are 
going to demonstrate, no legal personhood whatsoever is required. Second, the 
rights ought to be collective. We do not exclude the possibility of individual rights 
(such as property) serving the interests of nature; however, we believe that such 
entitlements could be vested only in a platform established to represent nature’s 
interests. There is no direct connection between nature’s interest and, e.g., prop-
erty. Third, RON ought to serve the interests of nature. Such a statement sets the 
institution in the interest theory of rights – in our opinion, the only relevant, since 
nature is not an individual capable of having will, not to mention expressing it. 
Hence, the necessity of representation and indirect agency. 

It is important to bear in mind that these broad criteria are indifferent to diverse 
ideological and axiological contexts of RON. The perspective allows us to refer 
synthetically to various forms of the institution. Now, before we consider the 
possibility of TRON, we need to introduce the concept of TR.

III. THE CONCEPT OF THIN RIGHTS 

The concept of TR comes from the animal rights law theory. In her seminal 
paper ‘Towards a  Theory of Legal Animal Rights’, Saskia Stucki argued that 
even though ideally animals would be vested with fundamental and hard rights 
(explicitly codified and easily enforceable), it is still beneficial to their protection 
to deduce certain animal rights from animal welfare laws already in force. While 
this extraction is conceptually and practically possible due to the weak character 
of TR, their recognition is far preferable to simply manifesting a need for codi-
fication of animal rights, not to mention referring to purely moral obligations.28

Even though, Stucki calls these rights ‘simple’, or ‘animal welfare rights’, other 
scholars refer to such entitlements as ‘thin’.29 Stucki’s theory of TROA is in a way 
sophisticated argument of Cass Sunstein, who claimed that protection of animals 
resulting out of animal welfare law amounts to ‘legal rights’,30 and is similar to 

27  Kurki (n 20) 527ff. According to Kurki (527), every direct legal personhood of nature ultimate-
ly collapses into indirect legal personhood since nature does not have autonomy and cannot be 
wronged.
28  Ibid 543–552.
29  Raffael N Fasel, Sean C Butler, Animal Rights Law (Oxford-London-New York-New Delhi-Syd-
ney: Hart 2023) 83ff.
30  Cass R Sunstein, ‘The Rights of Animals’ (2003) 70(1) University of Chicago Law Review 
389–392.
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Kramer’s ethical argumentative theory drawing from Wesley Newcomb Hohfeld’s 
framework of rights.31 Unlike Alasdair Cochrane, though, who also theocratized 
about a minimal set of animal rights in the status quo, Stucki claims that ani-
mals are already subjects of legal rights, and do not present them as ‘moral, to be 
realized in law’.32 Thus, in a way, the concept of TROA is yet another proposal 
designed to clearly distinguish between moral and legal rights of animals, which 
only makes it more relevant to the case of RON (as assumed in this paper, they are 
highly susceptible to ideological, i.e., also ethical, influences).

The feasibility of deducing TROA comes from the axiology of animal welfare 
law, which expresses a  humanitarian sentiment towards animals. The branch 
relies on a recognition of the intrinsic value of animal welfare, if not life as well.33 
Animals are protected from suffering, or at least ‘unnecessary suffering’, abuse, 
and lack of necessary care by humans. Infringement upon norms setting this 
protection is either a  misdemeanor or a  felony, and is punishable by the State 
as such. This perspective fully resonates in the dereification of animals, that is, 
excluding them from the legal category of ‘things’. Now, since animal welfare law 
sets various obligations and restrictions on behavior towards animals, the latter 
may be taken as beneficiaries of such norms. E.g., a human duty not to inflict 
harm is an animal’s claim-right not to be harmed. In contrast, a constitutional 
(or a federal) clause recognizing an inherent value of animals would amount to 
animals’ immunity from various infringements of their interests.

Granted, not every legal duty is (to speak in Hohfeldian terms) a correlative of 
a right, yet because of the humanitarian sentiment described above, this is the case 
of animals. Animal welfare law protects their interests. At the same time, animals 
do not have to be able to perform any duties, as the doctrine of reciprocity may be 
refuted through an argument from marginal cases, or simply by introduction of 
active and passive agents.34 Consequently, as Stucki claims, animal welfare must 

31  Matthew H Kramer, ‘Rights Without Trimmings’ in Kramer, Nigel E Simmonds, Steiner Hillel 
(eds), A Debate Over Rights. Philosophical Enquires (Oxford: Oxford University Press 1998) 78–
102; Kramer, Do Animals and Dead People Have Legal Rights? (2001) 14(1) Canadian Journal of 
Law & Jurisprudence 29–55. 
32  See, Alasdair Cochrane, Animal Rights Without Liberation Applied Ethics and Human Obliga-
tion, (New York-Chichester: Columbia University Press 2012) 14–15.
33  See, e.g., Arts 1, 5 of the Ustawa z dnia 21 sierpnia 1997 r. o ochronie zwierząt (Dz.U. z 2023 r. 
poz. 1580, z późn. zm.) (Polish Act of 21 August 1997 on the Protection of Animals, hereinafter 
referred to as ‘Polish Animal Protection Act’); para 1 of the Tierschutzgesetz in der Fassung der 
Bekanntmachung vom 18. Mai 2006, Bundesgesetzblatt I S. 1206, 1313 (German Animal Welfare 
Act in the version published on 18 May 2006). 
34  Human agents who cannot perform their duties (e.g., a permanently unconscious newborn baby) 
are not deprived of their rights (and in the example above, not only dignity, but also their interests, 
would be considered when deciding whether to sustain their life).
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have been recognized as an intrinsic value to which animals have a  right, and 
many animal welfare laws must translate to rights.35

Importantly, according to Stucki’s reasoning, TROA are not ‘created’ by a par-
ticular reading of the law. They are the law since implied animal rights presup-
pose human duties.36 It is especially relevant in continental tradition countries, 
such as in Poland, where juridical creation of law is indirect at best, that TR would 
be derived without the creation of a new norm. Stucki also insists that TROA 
are a  reconfiguration of law, instead of ‘simply importing moral animal rights 
into the legal domain’.37 To speak of such rights, they should be ‘at least legally 
recognized (if not claimable and enforceable)’,38 that is a public authority, such as 
a court, should deem them as a part of the law, and preferably protect them upon 
an intervention of a natural person with a standing.39

In other words, TROA entail a reinterpretation of an animal welfare law. That, 
in turn, means the protection of animals through TROA would not come without 
limitations. Their scope would be set out by animal welfare law. As such, they are 
certainly prone to criticism of animal (hard) rights theorists, such as Gary Fran-
cione.40 At the same time, TR could certainly change the legal language, which 
in turn – e.g., according to the theory of linguistic relativism – may influence the 
way humans perceive human-animal relations. This change could, in turn, lead 
not only to a higher moral status of animals in public morality, hence, an open-
ness to a more protective animal welfare law (or even to the introduction of hard 
animal rights), but also to stricter enforcement of existing regulations. The very 
realization that there exist rights of animals, though thin at the moment, could 
influence judges’ and public officers’ perspectives when balancing the interests 
of humans and non-humans.

IV. THIN RIGHTS OF NATURE 

Conceptualizing TRON ought to start with recalling criteria set out for RON. Such 
entitlements could be vested in nature understood as a collective, and because of 

35  Stucki (n 15) 546.
36  Ibid 546-548.
37  Ibid 534.
38  Ibid 548.
39  See also, Stucki, Emerging Animal Rights and their Pluralistic Foundations: Anthropocentric, 
Zoocentric, and Ecocentric Rationales, forthcoming in A Peters, K Stilt, S Stucki (eds), Oxford 
Handbook of Global Animal Law (Oxford: Oxford University Press 2026), 2ff.
40  Gary L Francione, Animals, Property, and the Law (Philadelphia: Temple University Press 
2007) 17ff.
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the logic of the environmental law – rather an ecosystem, or a species, than the 
Earth. TRON would also be a collective right working in the interest of the said 
collective.

As for legal status, TRON does not require any personhood. Since TRON are 
implied, it seems rather improbable that they would be attributed to a direct legal 
personhood, though this is not excluded. Take the first years of the RON in Ecua-
dor for example, a country with laws personifying nature, but with insufficient 
provisions of statutory law allowing efficient claiming and enforcing RON. More 
probable is the case of indirect personhood, where organizational platforms are 
legally established to manage and protect the environment (e.g., forest depart-
ments).

However, most often TRON would be vested in natural collectives with no legal 
personhood, which begs an explanation, since jurisprudence generally holds 
extra-statutory creation of legal persons as inadmissible. A  possibility of such 
attribution comes from theoretical and practical concepts of subjecthood (being 
a  subject of rights) without personhood (being a  legal or natural person). For 
example, in his non-personal doctrine of rights, Tomasz Pietrzykowski rightly 
points out that neither natural persons have always been subjects of rights, nor 
a subject of rights might have to be a person.41 It is thus theoretically sound to 
devise a subject of rights without legal personhood. Rights of such subjects would 
protect solely their interests, without being vested with any liberties.

Visa AJ Kurki is yet another scholar who proposes to reconceptualize the legal 
person by splitting up the Hohfeldian bundle of rights and vesting them according 
to political and ethical preferences of a  society in different kinds of subjects, 
without any expectation of reciprocal respect for those rights (i.e., holding an 
ability to consciously perform legal duties as a condition for being a subject of 
rights).42 Consequently, TRON requires neither recognition of the environment or 
its ecosystems as persons, nor granting them legal personhood.

To add to Pietrzykowski’s and Kurki’s analyses, in practice Polish law includes 
a category of entities that are subjects of rights, but not legal persons (e.g., invest-
ment funds, limited liability partnerships, or communities of property owners). 
What is more, it also includes a class of subjects that are neither things, nor per-

41  Tomasz Pietrzykowski, ‘The Idea of Non-personal Subjects of Law’ in Kurki, Pietrzykowski 
(eds), Legal Personhood. Animals, Artificial Intelligence and the Unborn (Cham: Springer 2017) 
64 ff.
42  Kurki, ‘Why Things Can Hold Rights. Reconceptualizing the Legal Person’ in Kurki, Pietrzy- 
kowski (eds), Legal Personhood. Animals, Artificial Intelligence and the Unborn (Cham: Springer 
2017) 82ff; Kurki (n 20) 91–125.
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sons, but sentient beings with axiologically recognized interests, i.e., animals,43 
while natural force is deemed by the civil law as un-reificated, non-individual 
(and non-personal, of course).44

The rest of elements constituting TRON come from an analogy to TROA. Hence, 
TRON would require protection of nature for nature’s sake, or a recognition of the 
interests of nature in environmental law. This criterion poses a problem: while 
humanitarianism in animal welfare law stems from a respect of animals’ interest 
as having an intrinsic value, the nature protection in the environmental law has 
an anthropocentric aspect to it (blatant in the case of the sustainable develop-
ment doctrine, less evident in case of protection of natural areas). However, in 
purely legal aspect (and TRON is supposed to be a  legal concept), motivations 
for the protection are irrelevant. Moreover, claiming otherwise would lead to 
a higher standard for rationale of TRON than RON, since in many instances RON 
serve anthropocentric goals of protecting indigenous heritage.45 Thus, the very 
protection of the environment from human disturbance is sufficient to meet the 
requirement of protection of nature’s interests.

Furthermore, the provisions of the environmental law amounting to TRON would 
have to be legally recognized, claimable, and enforceable. We believe these cri-
teria are clear enough in general and become more meaningful in case studies.

Bear in mind, we do not propose a  contra legem interpretation of law and its 
extra-constitutional creation. It is essential to distinguish here between reinter-
pretation of law, consistent with a  legal text and a  legal culture, and a  blatant 
instrumentalization of law. TRON are neither a  new hard-law, nor a  soft-law 
instrument, acknowledging nature’s interests.46

A clear example of TRON would be a right to exist and a right to not be harmed 
extracted from provisions on ecocrimes, or – in more severe cases – ecocides. Usu-
ally, penal laws concerning the environment take the public as the victim of crimes 

43  Art 1, sec 1 of the Polish Animal Protection Act.
44  Art 2, sec 2 of the Ustawa z dnia 16 kwietnia 2004 r. o ochronie przyrody (Dz.U. z 2024 r. poz. 
1478, z późn. zm.) (Polish Act of 16 April 2004 on Nature Conservation, hereafter referred to as the 
‘Nature Conservation Act’), see Krzysztof Gruszecki, Ustawa o ochronie przyrody. Komentarz, 
(LEX/el. 2025), commentary to Art 2. 
45  See the New Zealand legislation referred to in footnote No 17; Vincent O’Malley, ‘Historical 
Background’ in Māori Law Review. Special Issue – The Tūhoe-Crown Settlement, Carwyn Jones, 
Craig Linkhorn (eds), October 2014, 3–7. 
46  As, e.g., Universal Declaration of the Rights of Mother Earth from World People’s Conference 
on Climate Change and the Rights of Mother Earth, Cochabamba, Bolivia, 22 April 2010, <garn.
org/universal-declaration-for-the-rights-of-mother-earth/> accessed 18 July 2025.
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against the environment (as in the public trust doctrine).47 Ecocide is a deliberate or 
negligent large-scale destruction of the environment by humans, recognized either 
at the level of international law (preferably due to transborder character of natural 
forms),48 or in a national law. Thus, not only the international community (in the 
Roman Statute of the International Criminal Court), but also a number of States, 
such as France, Russia, Moldova, Georgia, or Vietnam, have adopted provisions 
on ecocide.49 Take a Georgian regulation for example: ‘Ecocide i.e. contamination 
of the atmosphere, soil, water, resources, mass destruction of fauna or flora, or any 
other act that could have led to an ecological disaster, shall be punished by impris-
onment for a  term of twelve to twenty years’.50 In Georgia, the environment is 
protected as a value whose violation may lead to serious consequences for nature. 
Yet, one can derive TRON of atmosphere, soil, water, resources, or flora to be free 
from contamination, or destruction leading to an ecological disaster. The situation 
is not so different in Ecuador, where RON are a part of the legal system. Crimes 
against the environment and nature are stipulated in the Title IV, Chapter Four of 
the Ecuadorian Penal Code.51 Take Article 245 for example: ‘Anyone who invades 
areas of the National System of Protected Areas or fragile ecosystems shall be pun-
ished with imprisonment for one to three years’. One can see similarities between 
these legal regulations. In both cases, the environment was recognized, albeit for 
different reasons, as a value that should be protected in its own right. Whereas 
in Ecuador, the penal law is a result of RON, in Georgia one may use it to derive 
TRON. What is more, a punishment for crimes against the nature may be more 
severe in legal systems where nature was neither vested in rights, nor recognized 
as a person, a ‘Pacha Mama’ (the case of Ecuador).

If one takes actio popularis as one of the key elements of the concept of RON, 
as Jan Darpö does,52 (e.g., under Ecuadorian law, anyone has the legal standing 

47  Poly Higgins, Damien Short, Nigel South, ‘Protecting the Planet. A Proposal for a Law of Eco-
cide’ (2013) 59(3) Crime Law Social Change 252.
48  Art 8, sec 2, letter b, pt iv of the Roman Statue of the International Criminal Court, International 
Criminal Court, the Hague 2021. Admittedly, it is debatable whether responsibility for ecocide 
in international law extends outside the sphere of war crimes. See, Liana G Minkova, ‘Ecocide, 
Sustainable Development and Critical Environmental Law Insights’ (2024) 22(1) Journal of Inter-
national Criminal Justice 81. 
49  The full, updated list is available at <ecocidelaw.com/existing-ecocide-laws> accessed 18 July 
2025.
50  Art 409 of the Sakartvelos siskhlis samartlis kodeksi (№ 2287-rs 1999 ts’) (Criminal Code of 
Georgia, Law No 2287 of 22 July 1999).
51  Title IV, Chapter Four of the Código Orgánico Integral Penal, Registro Oficial No. 180 del 10 de 
febrero de 2014 (Comprehensive Organic Penal Code).
52  Jan Darpö, Can Nature Get It Right? A Study on Rights of Nature in the European Context, 
Policy Department for Citizens’ Rights and Constitutional Affairs, JURI Committee, European 
Parliament, Brussels 2021, 53. See also, Tănăsescu, Environment, Political Representation, and 
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in favor of nature53), a  proponent of TRON may argue that the environmental 
law in force already include similar institutions). As we will try to demonstrate, 
for example, the Polish regulations on prevention of environmental damage and 
its remediation54 include provisions allowing NGOs to act in certain situations 
as custodians of the ecosystems in national parks. This is further reaffirmed by 
the Aarhus Convention,55 a treaty obliging the signatory States to grant citizens 
access to information, participation in decision-making, and access to justice in 
environmental cases. A further analysis of the EU law identifying a possibility of 
TRON was conducted in this context by Yaffa Epstein and Eva Bernet Kempers.56

Prima facie, a potential disadvantage of TRON, and a question to what purpose 
are they formulated, is their weakness. If they are not created but derived through 
interpretation of legal norms already in force, the practical effect of recognizing 
their legal existence would be limited. Not only would the environmental law be 
unaltered, but also a natural person responsible for the care of the nature’s interests 
would probably be a government-appointed official, not an activist, a panel, or 
democratically elected committee, not to mention every concerned citizen (actio 
popularis). However, in our view, such a critique would be superficial. In favora-
ble political and economic conditions, even an official of a hollowed-out State  
might do more, from the enforceability perspective, than an NGO or a  board 
appointed as a  guardian of an ecosystem. Since governmental resources are 
incomparably larger than NGO’s and private citizens’, RON would necessarily 
exceed TRON only in a favorable setting.

Furthermore, TRON could make a  difference in cases of a  conflict between 
nature’s wellbeing and human interests – as ‘rights trump interests’ (taken seri-
ously, they are not subject to the utilitarian calculus). Of course, since neither 
TRON, or TROA for that matter, are fundamental rights, and especially not 
constitutional fundamental rights, they would have to give way to hard-rights of 
humans. Nevertheless, when balancing the non-rights based interests, courts and 

the Challenge of Rights. Speaking for Nature, (Houndmills-New York: Palgrave Macmillan 2016) 
129–154.
53  Art 71 of the Constitution of Ecuador. 
54  Ustawa z dnia 13 kwietnia 2007 r. o zapobieganiu szkodom w środowisku i ich naprawie (Dz.U. 
z 2020 r. poz. 2187, t.j.) (Act of 13 April 2007 on the Prevention of Environmental Damage and Its 
Remediation, hereinafter referred to as ‘Prevention of Environmental Damage Act’).
55  Convention on Access to Information, Public Participation in Decision-Making and Access to 
Justice in Environmental Matters, adopted on 25th June 1998 in Aarhus, Denmark in Treaty Se-
ries, Vol 2161, 447–539.
56  Epstein, Bernet Kempers (n 12) 1355–1357. See also, Epstein, Hendrik Schouckens, ‘A Positivist 
Approach to Rights of Nature in the European Union’ (2021) 12(2) Journal of Human Rights and 
the Environment 205–227.
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public authorities would have to take the protection of the environmental law as 
preeminent.

Take animal species protection for example. Even though it is an expression 
of values (biodiversity) that for some special reason have been recognized by 
humans, in a case of a collision of interests with other protected values, where 
human rights are left out of the equation, there would be a preference for interests 
of nature. Consider this situation: an entity plans to conduct an investment, e.g., 
construction of a road, or tree cutting in a habitat area of a species under strict 
protection. Before starting the work, it is necessary to verify whether the planned 
activities interfere with the animals’ important breeding, resting or migration 
sites.57 Take a wildcat (Felis silvestris) as an example of a species under the strict 
protection.58 If the investment is impossible to carry out without violating the 
prohibitions, and there are no alternative ways, the investor may apply for a var-
iance and conduct an investment harmful to wildcat’s habitat granted if one of 
the following criteria are met: either plants’, animals’, or fungi’s species benefit 
from the investment, or the need to conduct it arise from the need to limit serious 
damage, or the investment serves the purpose of public health or safety, or it is 
necessary for the implementation of scientific and educational research.59 Formu-
lating animal species protection as TRON could, in this case, result not in grant-
ing a broader legal protection, but securing a stronger protection through taking 
animals’ interest seriously in the interpretation of legal norms and subsumption, 
conducted both by investors, officers of Regional Directorate for Environmental 
Protection, and judges (if complaint was filed). For example, Regional Director 
for Environmental Protection would be less keen to grant a variance, and would 
be stricter in applying the variance conditions. 

What is more, since TRON exist as a matter of law, courts might choose to impose 
harsher sentences for crimes against nature. For example, a sad reality in Poland 
is a tendency of judges to impose suspended sentences in cases concerning crimes 
against the environment, thus leading to formation of liberal lines in case law.60 

57  Art 52 sec 7 of the Nature Conservation Act. 
58  § 2 in connection with the position 4 of the Appendix 1 to the Rozporządzenie Ministra Śro-
dowiska z dnia 16 grudnia 2016 r. w sprawie ochrony gatunkowej zwierząt (Dz.U. z 2020 r. poz. 
2380, t.j.) (Regulation of the Minister of the Environment of 16 December 2016 on the Protection 
of Animal Species).
59  Art 56 sec 4 of the Nature Conservation Act.
60  E.g., Monika Sewastianowicz, Patrycja Rojek-Socha, Regina Skibińska, ‘Władza suro- 
wością kar chce pokryć nieudolność w ochronie środowiska’, Prawo.pl 25 August 2022, <prawo.
pl/prawnicy-sady/przestepstwa-przeciwko-srodowisku-2015-2021-wykrywalnosc-kary,516926.
html> accessed 18 July 2025.
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V. THE CASE OF NATIONAL PARKS IN POLAND

Testing the above reasoning in practice, let us look at the national parks in Poland, 
the most restrictive form of nature conservation in Polish law.61 Now, by examin-
ing the relevant provisions of the Nature Conservation Act regarding the national 
parks, we present TRON acting in practice. To this aim, first, we analyze the 
national park as a legal institution, and then we put it in the framework criteria of 
TRON, which we established above. We demonstrate the collective character of 
rights vested in nature, and that they are claimable and enforceable, though not 
yet recognized.

Let us start by considering the reasons for creating national parks in Poland. 
First, they preserve biodiversity, natural resources, formations, and components 
of inanimate nature, or a landscape. Second, they re-establish a proper state of 
natural resources and natural components. Third, they restore deformed natural 
habitats, or plant, animal, and fungi habitats.62 

Perhaps the most important legal instrument designed to serve these purposes is 
the protection plan for national parks, developed under Article 18 of the Nature 
Conservation Act. A regulation of the minister responsible for the environment 
introduces a protection plan for a national park. It indicates ways of protecting and 
restoring nature in a specific area of a national park. It takes into account, among 
others: characteristics and evaluation of the state of nature; identification and 
evaluation of existing and potential internal and external threats, characteristics 
and evaluation of social and economic conditions; analysis of the effectiveness of 
previous methods of protection, characteristics and evaluation of the state of land 
use and the results of a landscape audit.63

According to the jurisprudence, the underlying creation of national parks lies in 
the anthropocentric public interest, represented particularly in aesthetic, histori-
cal, memorial, health, social, or sightseeing reasons.64 However, this perspective 
is only an interpretation. The law states quite simply that a  national park has 
three distinctive features: it is an area distinguished by exceptional natural, 

61  Art 6 of the Nature Conservation Act distinguishes between ten forms of nature conservation: 
national parks; nature reserves; landscape parks; protected landscape areas; Natura 2000 areas; 
nature monuments; documentation sites; ecological utilities; nature and landscape complexes; and 
species protection of plants, animals, and fungi.
62  Art 8 sec 2 of the Nature Conservation Act.
63  Art 20 sec 1 of the Nature Conservation Act.
64  See Gruszecki (n 44); commentary to Art 8; Daria Danecka, Wojciech Radecki, Ustawa o ochro-
nie przyrody z komentarzem do wybranych przepisów (Warszawa: Dilfin 2023) 51–141. 
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scientific, social, cultural and educational values, with an area of not less than 
1,000 hectares; in this area, the entire nature and landscape values are protected.65 
Furthermore, under Article 8 section 2 of the Nature Conservation Act, a national 
park is established to protect and restore nature in the park’s area. The list of its 
responsibilities in this regard is open-ended, and includes conducting nature con-
servation activities (1); providing access to the area of the national park according 
to rules set in a protection plan (referred to in the Article 18), or protection tasks 
(referred to in the Article 22), and orders of a director of the national park (2); 
conducting educational activities (3).66

The only body of a national park is the director of a national park, who is appointed 
and dismissed by the minister responsible for the environment.67 The director 
manages the national park and represents it externally. According to Article 8e of 
the Nature Conservation Act, the director implements a park’s protection plan by 
conducting protective tasks and decides how a park is to be accessible to the pub-
lic. Moreover, the director has the power to conduct proceedings; to participate 
before common courts as a public prosecutor; and to appeal against the decisions 
and rulings of these courts in cases of misdemeanors against the nature located 
in a park she runs.

Tasks related to nature conservation, scientific research, and educational activi-
ties, as well as the protection of a national park’s property and the suppression of 
crimes and offenses against nature in a park, are carried out by the National Park 
Service, an auxiliary force.68 

Now, let us translate the provisions concerning national parks in Poland into 
TRON using the criteria established above. First, it cannot be denied that the pres-
ervation of biological diversity and natural resources concerns nature as a collec-
tive. Hence, provisions concerning the park’s protection or restoration, in a way, 
grant nature a collective right to be preserved or restored. When any ecosystem 
component in a national park is degraded, the law secures its right to timely and 
scientifically guided restoration to at least its pre-disturbance condition.69

Moreover, TRON can be derived not only from the Nature Conservation Act. Let 
us take the Tatra National Park Protection Plan as an example.70 Point 1.2 section 

65  Art 8 sec 1 of the Nature Conservation Act.
66  Art 8b sec 1 of the Nature Conservation Act.
67  Art 8c sec 1 and 2 of the Nature Conservation Act.
68  Art 103 sec 1 of the Nature Conservation Act.
69  Art 8b sec 1 point 1 of the Nature Conservation Act.
70  Rozporządzenie Ministra Klimatu i Środowiska z dnia 6 lipca 2021 r. w sprawie ustanowienia 
planu ochrony dla Tatrzańskiego Parku Narodowego (Dz. U. z 2021 r. poz. 1462) (Regulation of the 
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II of Chapter 7 of the Tatra National Park Protection Plan, among the types of 
strict protection activities, mentions ‘cleaning forest ecosystems of waste’. There-
fore, a right of the forest ecosystem within the Tatra National Park to be cleaned 
of wastes may be derived. One can follow the Giant Mountains National Park 
Protection Plan71 as another example. Point 1 section 1 letter c of Chapter 5 of 
this legal act stipulates that dry heathlands (Calluno-Genistion, Pohlio Callunion, 
Calluno-Arctostaphylion) are under strict protection, ensuring the functioning of 
natural processes. It could be argued that the park holds the right to have its 
dry heathlands secured, thus allowing undisturbed existence and flow of natural 
ecological processes. 

When it comes to TRON being claimable, the key figure is a director of a national 
park. As we have noted, the director has the power to conduct proceedings in 
cases of misdemeanors in the field of nature protection and to participate in 
proceedings before common courts as a public prosecutor, and to appeal against 
the decisions and rulings of these courts. These proceedings take place before 
relevant departments (criminal or civil) of the courts of common pleas. The 
Nature Conservation Act includes criminal provisions, also applicable to national 
parks.72 These are offenses prosecuted under the general principles of misdemea-
nor law.73 Moreover, Polish law penalizes the already-mentioned environmental 
crimes, which may target national parks. These are criminal offenses prosecuted 
ex officio by the public prosecutor’s office.74 In this respect, it is also necessary 
to note the mechanism enshrined in Article 44 of the Act of 3 October 2008 on 
access to information on the environment and its protection, public participa-
tion in environmental protection, and environmental impact assessments75 that 
stipulates that environmental organizations which, by reference to their statutory 
objectives, express their desire to participate in proceedings requiring public 

Minister of Climate and Environment of 6 July 2021 on the Establishment of a Protection Plan for 
the Tatra National Park, hereinafter referred to as ‘Tatra National Park Protection Plan’).
71  Rozporządzenie Ministra Klimatu i Środowiska z dnia 25 marca 2025 r. w sprawie ustanowienia 
planu ochrony dla Karkonoskiego Parku Narodowego (Dz.U. z 2021 r. poz. 882) (Regulation of 
the Minister of Climate and Environment of 25 March 2021 on the Establishment of a Protection 
Plan for the Giant Mountains National Park, hereinafter referred to as ‘Giant Mountains National 
Park Protection Plan’).
72  Arts 127–131 of the Nature Conservation Act. 
73  Gruszecki (n 44); comment to Art 127.
74  Arts 181–188a of the Ustawa z dnia 6 czerwca 1997 r. Kodeks karny (Dz.U. z 2025 r. poz. 383, 
t.j.) (Act of the 6 June 1997– Penal Code). 
75  Ustawa z dnia 3 października 2008 r. o udostępnianiu informacji o środowisku i  jego ochro-
nie, udziale społeczeństwa w ochronie środowiska oraz o ocenach oddziaływania na środowisko 
(Dz.U. z 2024, poz. 1112, z późn. zm.) (Act of 3 October 2008 on access to information on the en-
vironment and its protection, public participation in environmental protection, and environmental 
impact assessments).
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participation, and provided they have been carrying out statutory activities in 
the field of environmental protection or nature conservation, shall be entitled to 
participate therein with full party status. Such organizations may be said to be 
custodians of national park ecosystems.

Consequently, the TRON of national parks are also claimable. Granted, there is 
no specific actio popularis; however, Article 24 section 1 of the Prevention of 
Environmental Damage Act stipulates that the environmental protection author-
ity is obliged to accept a report of an imminent threat of environmental damage 
or actual environmental damage from any person. Indeed, this mechanism can be 
used to secure the TRON of national parks as well. Moreover, anyone who learns 
about a crime committed against nature not only may notify a prosecutor or the 
Police, but also has an obligation to do so.76

Enforceability of TRON is the following criterion presented by us. A director of 
a national park and the National Park Service are responsible for enforcing legal 
provisions on protection and restoration of natural resources located in national 
parks. The director participates in various activities aimed at achieving the stat-
utory objectives of a national park, such as adopting protection plans, and thus 
indirectly provides enforcement of TRON. Also, orders issued by the director can 
be an instrument of putting TRON into force. When it comes to the protection of 
property and combating crimes and offenses, Park Guard officers who are a part 
of the National Park Service may be said to enforce TRON as well. 

The last criterion is a  legal recognition of TRON. Provisions concerning the 
establishment and operation of national parks (including those from which TRON 
can be derived) are contained in the Nature Conservation Act, and protection 
plans, being regulations of the Minister of Climate and Environment. In the 
Polish system of legal sources, statutes are the most important sources of law 
after the Constitution and ratified international treaties, while regulations, issued 
upon a statutory authorization, serve to implement statutes. Both the statutes and 
regulations are generally applicable and effective erga omnes. 

Nevertheless, the relevant acts of law do not contain the phrase ‘rights of nature’ 
(if that be the case, we would discuss RON, not TRON, in Poland). Similarly, 
Polish case law, just as the EU case law, do not use the term, or portray the State’s 
or the public’s obligations towards nature in national parks as a counterpart to 
nature’s rights.77 Thus, the only piece of a TRON puzzle is recognition of nature’s 
rights as such, even if they were to be indirect rights, named as such by the 

76  Art 304 § 1 of the Ustawa z dnia 6 czerwca 1997 r. Kodeks postępowania karnego (Dz.U. z 2025 r.,  
poz. 46 z późn. zm.) (Act of 6 June 6 1997 Code of Criminal Procedure).
77  See also, Epstein, Bernet Kempers (n 12) 1355–1356.
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judiciary, or even the jurisprudence. Since legal protection of national parks is 
both claimable and enforceable, it seems that it requires only a mental shift of 
lawyers to introduce TRON into the Polish legal system. As said before, TRON 
requires that the unique rights are derived from the specific provisions of the 
environmental law, instead of extending general personhood to the environment, 
or establishing a particular legal person. However, in the case of a national park 
in Poland, the TRON of a national park are left to be represented by a legal entity 
(state’s legal person) named ‘national park’ (Article 8a section 1 of the Nature 
Conservation Act). Thus, even though ecosystems in national parks in Poland 
are not explicitly emancipated, their special (moral) status is somewhat alluded 
to by establishing a legal platform responsible for the conservation of ecological 
components located in a park, and the representation of the interests of a park. In 
our view, this only reinforces the TRON perspective.

VI. CONCLUSIONS

To conclude, the realist-positivist perspective allowed us to distinguish between 
philosophical and legal RON and, consequently, describe TRON. We successfully 
confirmed our thesis: TRON are conceptually and practically possible. They 
require the provisions of the environmental law to recognize the need for protec-
tion of nature perceived as a collective, but also said that protection is claimable 
and enforceable, and applied by public authorities.

To get back to the initial metaphor of Schrödinger’s cat: in many instances, nature 
seems more alive through TRON than RON. In our reading of the Polish environ-
mental law, national parks could be seen as vested with TRON, despite the lack 
of legal personhood for nature. The interpretation came down not to the law as it 
should be, but to the law as it is. Alternatively, it could be interpreted differently 
than so far.

To be clear, in this paper we are indifferent to the idea of RON, and especially the 
emancipatory, post-Enlightenment narrative of philosophical RON concerning 
extending moral and legal rights to non-humans.78 Nevertheless, one cannot see 
some potential advantages of TRON in taking the environmental law seriously by 
judges and public officers, and potentially raising the status of nature in public 
morality.

78  Roderick F Nash, The Rights of Nature. A History of Environmental Ethics (Madison: The Uni-
versity of Wisconsin Press 1989) 161–215.
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David Boyd once famously declared RON ‘a legal revolution that could save the 
world’.79 Even if that is so, TRON appear to be a rather reformatory instrument. 
Nevertheless, even an evolution entails moving in some direction, either good or 
bad. Surely then, this potential of the thin rights of nature must be of value for the 
Earth jurisprudence.
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as the joint management of transboundary parks and biosphere reserves, demonstrate 
the EGTC’s capacity to advance nature conservation and sustainable development 
objectives effectively. The article argues that the EGTC may serve as a  viable legal 
instrument for embedding RoN principles, particularly in cross-border settings where 
legal harmonisation and coordinated governance are essential. By facilitating joint 
ecosystem management, planning, and protection, as well as access to EU funding and 
implementation of collaborative projects, the EGTC offers a pragmatic framework for 
RoN realisation. Nonetheless, integrating RoN within the EGTC structure necessitates 
extensive public discourse, careful alignment with European legal, cultural, and economic 
contexts, and rigorous monitoring of pilot initiatives. In conclusion, institutionalising 
the Rights of Nature within the EGTC framework could establish an innovative legal 
standard for nature protection in Europe, combining ethical imperatives with practical 
mechanisms of transboundary cooperation.

KEYWORDS

Rights of Nature, European Grouping of Territorial Cooperation (EGTC), 
cross-border nature protection, legal personality of the environment, sustainable 
development, transboundary cooperation
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Prawa Natury, Europejskie Ugrupowanie Współpracy Terytorialnej (EUWT), 
transgraniczna ochrona przyrody, osobowość prawna środowiska, zrównoważony 
rozwój, współpraca transgraniczna

I. INTRODUCTION

The article aims to examine whether, and to what extent, the form of the European 
Grouping of Territorial Cooperation (EGTC) could be applied to the implemen-
tation of the concept of the rights of nature in Europe from the perspective of 
a  European Union Member State (Poland), with regard to shared cross-border 
natural assets.

Europe, particularly its western and central regions, is a continent characterised 
by significant geopolitical diversity. This, in turn, often results in areas of con-
siderable natural value being divided by national borders. European international 
organisations have sought remedies to the adverse consequences of such borders 
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in various contexts. Within the Council of Europe, the formula of Euroregions 
was developed; however, due to their lack of legal personality, these entities were 
unable to meet more substantial challenges, limiting themselves to ad hoc activi-
ties often dependent on the periodic allocation of funds for cross-border projects.

In the current century, the European Union has developed and incorporated into 
its legal framework (subsequently adopted by the Member States) the formula of 
the European Grouping of Territorial Cooperation (EGTC), which possesses legal 
personality.1 This form is grounded both in EU law2 and in the national laws 
of Member States (for example, Polish law3). It is specifically designed for the 
implementation of EU funds dedicated to territorial cooperation. Consequently, 
it integrates more seamlessly into the existing legal systems of individual EU 
countries. In practice, the EGTC formula is employed quite broadly and diversely 
(as will be demonstrated later in the article). Against this background, the EGTC 
appears to be a  viable mechanism for the protection of nature in cross-border 
areas (including at the external borders of the EU), open to various, sometimes 
unique, statutory objectives.

The concept of Rights of Nature (RoN) is generally regarded as unconventional 
in Europe and is often subject to initial rejection or potential misuse – in extreme 
cases, even to outright denial of its fundamental premises. It appears that when 
embedded within a  legal form grounded in both EU and national law, such as 
Polish law, RoN not only stands a greater chance of being realised in Europe but, 
owing to its distinctive nature, also has the potential to deliver added value. This 
is particularly relevant in contexts where, for various reasons, existing legal forms 
and concepts have not fully proven effective (for example, in cases such as the 
Białowieża Forest, Turów, Oder River, and others).

1  See Maciej Perkowski and Wojciech Zoń, ‘Uwarunkowania powstania i rozwoju Mechanizmu 
Europejskiego Ugrupowania Współpracy Terytorialnej (EUWT) na północno-wschodnim po-
graniczu Polski’ (2017) 1(85) Optimum Studia Ekonomiczne 117–129.
2  Regulation (EC) No 1082/2006 of the European Parliament and of the Council of 5 July 2006 on 
a European grouping of territorial cooperation (EGTC), Official Journal of the European Union  
L 210 of 31 July 2006, 19–24; Regulation (EU) No 1302/2013 of the European Parliament and of 
the Council of 17 December 2013 amending Regulation (EC) No 1082/2006 on a European group-
ing of territorial cooperation (EGTC) as regards the clarification, simplification and improvement 
of the establishment and functioning of such groupings, Official Journal of the European Union  
L 347 of 20 December 2013, 303–319.
3  Ustawa z dnia 7 listopada 2008 r. o europejskim ugrupowaniu współpracy terytorialnej, t.j. Dz.U. 
2021 poz. 1219; Rozporządzenie Ministra Spraw Zagranicznych z dnia 9 lutego 2016 r. w sprawie 
Rejestru Europejskich Ugrupowań Współpracy Terytorialnej, Dz.U. 2016 poz. 199.
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1. THE CONCEPT OF RIGHTS OF NATURE:   
A CONCISE OVERVIEW

The concept of Rights of Nature (RoN) stands in opposition to the anthropocentric 
perception of the environment and its legal protection. Lidia Cano Pecharroman 
observed that ‘the recognition of rights to nature has already been part of custom-
ary law for many indigenous populations around the world for centuries. These 
principles, however, have not been embedded in the development of modern envi-
ronmental laws, grounded on an anthropocentric paradigm. This paradigm has 
proven to be erroneous, as humans are irreversibly damaging the natural structures 
they depend on for survival despite the existence of environmental laws”.4

Rather than treating nature as a resource to be exploited, RoN confers legal person-
hood upon nature as a whole or its specific elements, such as rivers.5 This concept 
of granting legal subjectivity to ‘non-humans’ is not new,6 but it has only recently 
begun to be implemented in relation to the natural environment. Legally, this means 
that nature possesses a fundamental set of rights, duties, and responsibilities.7

For instance, Ecuador remains the only country to explicitly guarantee the rights 
of nature at the constitutional level. Mihnea Tănăsescu, Elizabeth Macpherson, 
David Jefferson, and Julia Torres Ventura note that although Ecuador’s constitu-
tional recognition of RoN was groundbreaking and inspired other countries, its 
practical implementation over the years has been inconsistent and often failed to 
achieve the desired outcomes. The situation began to change after 2019, when 
a new composition of the Court started making more decisive and progressive 
rulings, focusing on cases of significant social and ecological importance. An 
analysis of selected cases shows that the Court consistently recognises aquatic 
ecosystems as legal entities, requiring protection of their integrity, life cycles, and 
regenerative capacities. These rulings emphasise the inseparable bond between 
elements of nature and human communities, as well as the necessity of precau-
tionary measures and social participation in environmental decision-making.8

4  Lidia Cano Pecharroman, ‘Rights of Nature: Rivers That Can Stand in Court’ (2018) 7(13) Re-
sources 1.
5  See Kiana Herold, ‘The Rights of Nature: Indigenous Philosophies Reframing Law’ (2017) Truth-
out <https://truthout.org/articles/the-rights-of-nature-indigenous-philosophies-reframing-law/> 
accessed 22 May 2025.
6  See e.g.: Christopher D Stone, ‘Should Trees Have Standing? Toward Legal Rights for Natural 
Objects’ (1972) 45 Southern California Law Review 450-501
7  Ngaire Naffine, ‘Who Are Law’s Persons? From Cheshire Cats to Responsible Subjects’ (2003) 
66(3) Modern Law Review 346–367.
8  Mihnea Tănăsescu and others, ‘Rights of Nature and Rivers in Ecuador’s Constitutional 
Court’ (2024) The International Journal of Human Rights 1–23 https://doi.org/10.1080/13642
987.2024.2314536; Tanasescu, ‘The Rights of Nature in Ecuador’ in Tanasescu, Environment, 

https://truthout.org/articles/the-rights-of-nature-indigenous-philosophies-reframing-law/
https://doi.org/10.1080/13642987.2024.2314536
https://doi.org/10.1080/13642987.2024.2314536
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Erin L O’Donnell and Julia Talbot-Jones analysed the legal and institutional attrib-
utes granted to selected rivers in Australia, New Zealand, and India. The Victoria 
River was granted a hybrid form of legal personality motivated by water resource 
management, with the challenge being the lack of independence of its represent-
atives. In New Zealand, the Whanganui River received full legal personhood due 
to its spiritual significance to the Māori people, here the challenge lies in the need 
for cooperation between parties. In India, the Ganges and Yamuna rivers were also 
granted full legal personhood, motivated by protection against pollution; however, 
the challenge is the lack of local resources to enforce these rights.9

The concept of Rights of Nature confers rights and legal subject status on nature, 
moving away from the anthropocentric approach to environmental protection. 
This idea is gaining traction in other countries, including in Europe, where an 
example is the Spanish Mar Menor lagoon. This aspect is discussed in greater 
detail later in the article.

2. EUROPE AS A POTENTIAL AREA FOR IMPLEMENTING  
THE RIGHTS OF NATURE

An examination of the UNESCO natural heritage sites map reveals a  particu-
larly dense concentration of such sites across the European continent.10 Among 
these are also designated transboundary areas. The natural potential is especially 
evident within the European Union, notably in the context of Natura 2000 sites, 
which constitute the European ecological network Natura 2000. The objective of 
this network is to preserve specific types of natural habitats and species, along 
with their habitats, considered valuable and threatened on a Europe-wide scale, 
as well as to protect biodiversity. A Natura 2000 site may encompass parts or 
the entirety of areas and objects protected under other forms of nature conser-
vation. The programme’s operation is based on two EU directives: the so-called 
Birds Directive (which sets criteria for designating Special Protection Areas for 
endangered bird species)11 and the Habitats Directive (which establishes rules 

Political Representation, and the Challenge of Rights (Palgrave Macmillan 2016) <https://doi.
org/10.1057/9781137538956_5>; Andreas Gutmann, ‘Pachamama as a Legal Person? Rights of Na-
ture and Indigenous Thought in Ecuador’ in Daniel P Corrigan and Markku Oksanen (eds), Rights 
of Nature: A Re-examination (Routledge 2021) <https://doi.org/10.4324/9780367479589>.
9  See Erin L O’Donnell and Julia Talbot-Jones, ‘Creating Legal Rights for Rivers: Lessons from 
Australia, New Zealand, and India’ (2018) 23(1) Ecology and Society 8.
10  See World Heritage Online Map Platform <https://arcg.is/1mumib2> accessed 22 May 2025.
11  Directive 2009/147/EC of the European Parliament and of the Council of 30 November 2009 on 
the conservation of wild birds, Official Journal of the European Union L 20 of 26 January 2010, 
7–25.

https://doi.org/10.1057/9781137538956_5
https://doi.org/10.1057/9781137538956_5
https://doi.org/10.4324/9780367479589
https://arcg.is/1mumib2
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for the protection of other animal and plant species and natural habitats, as well 
as procedures for safeguarding particularly valuable natural areas).12 The list of 
protected habitats is extensive,13 indicating significant potential for utilising other 
protection mechanisms for these areas.

The practical implementation of the RoN concept in Europe remains largely 
hypothetical. However, there is a practical example of implementing elements of 
this concept in one EU country – the case of the Mar Menor Lagoon in Spain14 
(while the City Council of Sierra de Outes adopted a declaration of fundamental 
rights of the Tains River in 202415). When analysing the Spanish statutory solu-
tion dedicated to this subject, it is worth noting several key elements, similar to 
the river cases mentioned above:

	● Legal status: regulated – the Mar Menor Lagoon and its catchment area 
have been recognised as a legal entity (legal personality),

	● Legal form: legal person,
	● Explicit creation of rights for nature: recognition of the ecosystem’s 

rights to protection, preservation, maintenance, restoration, as well as 
the right to existence and natural evolution,

	● Protected natural elements: the entire ecosystem of the Mar Menor 
Lagoon and its catchment, including biodiversity, the hydrogeological 
system, lagoon bed, water and its salinity, and wetlands,

	● Purpose of establishment: ecosystem protection, ensuring its safe-
guarding for future generations, and fulfilling international commit-
ments (e.g., the Paris Agreement16),

	● Method of establishment: statutory,
	● Legal representation: representation and management of the Mar Menor 

Lagoon and its catchment are carried out by the Committee of Rep-

12  Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild 
fauna and flora, Official Journal of the European Union L 206 of 22 July 1992, 7–50.
13  See Designating Natura 2000 Sites <https://environment.ec.europa.eu/topics/nature> accessed 
22 May 2025.
14  The Mar Menor lagoon is one of the largest hypersaline coastal lagoons in the Mediterranean re-
gion. It is relatively shallow and has a triangular shape. Favorable climate conditions and abundant 
natural resources have supported the development of economic activities such as agriculture, fish-
ing, and tourism. However, its ecosystem is under pressure due to intensive urban development, 
expanded agricultural use, and the legacy of former mining operations in the Cartagena and La 
Unión area – see Héctor M Conesa and Francisco J Jiménez-Cárceles, ‘The Mar Menor Lagoon 
(SE Spain): A Singular Natural Ecosystem Threatened by Human Activities’ (2007) 54(7) Marine 
Pollution Bulletin 840 <https://doi.org/10.1016/j.marpolbul.2007.05.007>.
15  See Zbigniew Borek, Borek, ‘Ja Odra, jak mnie słyszycie? Jeśli osobowość prawną może mieć 
korporacja i fundacja, to dlaczego nie żywa rzeka?’ (2025) 20 (3514) Polityka 45–47.
16  The Paris Agreement, UNFCCC <https://unfccc.int/process-and-meetings/the-paris-agree-
ment> accessed 22 May 2025.

ttps://environment.ec.europa.eu/topics/nature
https://doi.org/10.1016/j.marpolbul.2007.05.007
https://unfccc.int/process-and-meetings/the-paris-agreement
https://unfccc.int/process-and-meetings/the-paris-agreement
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resentatives, the Monitoring Commission (Guardians of Mar Menor 
Lagoon), and the Scientific Committee. These three bodies form the 
Tutoria Mar Menor,

	● Independence from government: members of the Scientific Committee 
must be independent, which is guaranteed by their scientific prestige 
and lack of remuneration,

	● Financial support: Mar Menor and its catchment have, where appropri-
ate, the right to restoration at the expense of governments and coastal 
residents; the law provides that a person who filed a lawsuit on behalf 
of the Mar Menor ecosystem and won is entitled to reimbursement of 
legal costs.17

The Spanish solution is new and, for now, appears not to have been thoroughly 
tested in practice. Can it, therefore, serve as a model for applying the RoN concept 
in Europe, particularly in Poland?

Adam Habuda expressed the view that ‘the proposals to categorise individual 
natural elements, such as rivers, as legal subjects, especially as legal persons, find 
no grounding in the existing legal order and represent a form of so-called wishful 
thinking, highlighting optimism and genuine concern for the environment but 
overlooking the rational, “hard” constraints related to the shape and rational for-
mation of legislation and the achievements of legal thought’. He simultaneously 
advocates prioritising ‘the enforcement of proper protection using existing legal 
instruments provided by broadly understood environmental law, as well as crim-
inal law’.18

It should be noted that these considerations mainly concern assets located within 
the territory of a single state – constructing dedicated solutions in national law 
is simpler in such cases than for transboundary objects, where legal solutions 
in several national legal systems would need to be harmonised. This resembles 
the operation of euroregions, which, when performing cross-border tasks, must 
rely, for example, on the legal personality of national associations located in the 
respective countries of origin of their members. First, local government units 
from one country establish a  national euroregion as an organisation endowed 
with legal personality, e.g., an association operating under the internal law of the 
country to which they belong. Then, they conclude national agreements to cre-
ate a cross-border euroregion. Its members are not individual local government 

17  See Ley 19/2022, de 30 de septiembre, para el reconocimiento de personalidad jurídica a la lagu-
na del Mar Menor y su cuenca, ‘BOE’ núm. 237, 3 October 2022 <https://www.boe.es/buscar/doc.
php?id=BOE-A-2022-16019> accessed 22 May 2025.
18  Adam Habuda, ‘Przyroda i jej elementy. Przedmiot ochrony prawnej czy podmiot prawa’ (2023) 
1(34) Radca Prawny. Zeszyty Naukowe 96.

https://www.boe.es/buscar/doc.php?id=BOE-A-2022-16019
https://www.boe.es/buscar/doc.php?id=BOE-A-2022-16019
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units but the associations formed in the first stage. This association lacks legal 
personality and is not supported by the internal law of any State, nor is it a subject 
of international law.19 Only such an entity concludes an agreement with its coun-
terpart(s) from neighbouring countries, which forms the basis for cross-border 
cooperation but does not create a cross-border legal entity.

Therefore, it is worth considering the possibility of utilising a form of cooperation 
recognised in both EU and national law – namely, the European Grouping of 
Territorial Cooperation (EGTC).

3. EUROPEAN GROUPING OF TERRITORIAL COOPERATION

The European Grouping of Territorial Cooperation (EGTC) is widely discussed 
in the literature.20 For the purposes of this article, it is important to recall several 
key legal bases related to its functioning:

	● Regulation (EC) No 1082/2006 of the European Parliament and of the 
Council of 5 July 2006 on the European Grouping of Territorial Coop-
eration;21

	● Regulation (EU) No 1302/2013 of the European Parliament and of 
the Council amending Regulation (EC) No 1082/2006 on a European 

19  See Paulina Łazutka, ‘Specyfika prawna euroregionów ze szczególnym uwzględnieniem eu-
roregionów polsko-ukraińskich’, in Krzysztof Skotnicki and Katarzyna Wlaźlak (eds), Regiony 
w prawie i praktyce. Polska – Ukraina (Wydawnictwo Uniwersytetu Łódzkiego 2015) 107.
20  See, e.g., Gianluca Spinaci and Gracia Vara-Arribas, ‘The European Grouping of Territorial 
Cooperation (EGTC): New Spaces and Contracts for European Integration’ (2009) 2 EIPA Scope 
5–13; Jirka Zapletal, ‘The European Grouping of Territorial Cooperation (EGTC): A New Tool 
Facilitating Cross-Border Cooperation and Governance’ (2010) 29(4) Quaestiones Geographicae  
15–26; Tomasz G Grosse, ‘Uwarunkowania wykorzystania nowego instrumentu prawnego i ro-
zwojowego – Europejskie Ugrupowania Współpracy Terytorialnej (EUWT) w polityce spójnoś-
ci UE w  nowej perspektywie finansowej 2014–2020’ (2011) 171 Opinie i  Ekspertyzy; Paulina 
Łazutka, ‘Euroregion a Europejskie Ugrupowanie Współpracy Terytorialnej – analiza porównaw-
cza’ (2012) 270 Acta Universitatis Lodziensis, Folia Oeconomica 81–91; Adriana Skorupska, 
‘Współpraca międzynarodowa polskich samorządów terytorialnych’ (2013) 4 Sprawy Międzynar-
odowe 95–112; Łukasz Lewkowicz, ‘Europejskie Ugrupowania Współpracy Terytorialnej – nowa 
jakość polsko-słowackiej współpracy transgranicznej?’ (2013) 1(1) Studia Regionalne i Lokalne 
45–70; Wojciech Zoń, ‘Kompetencje władzy wykonawczej wobec europejskiego ugrupowa-
nia współpracy terytorialnej z  perspektywy Polski’ (2016) 20B Białostockie Studia Prawnicze  
475–488; Stefan Telle and Sara Svensoon, ‘An Organizational Ecology Approach to EGTC Crea-
tion in East Central Europe’ (2020) 30(1) Regional & Federal Studies 47–71.
21  Regulation (EC) No 1082/2006 of the European Parliament and of the Council of 5 July 2006 on 
a European grouping of territorial cooperation (EGTC), Official Journal of the European Union  
L 210 of 31 July 2006, 19–24.
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grouping of territorial cooperation (EGTC) as regards the clarification, 
simplification and improvement of the establishment and functioning 
of such groupings,22

	● national law of the respective Member State (in Poland, primarily 
the Act of 7 November 2008 on the European Grouping of Territorial 
Cooperation23 and the Regulation of the Minister of Foreign Affairs of 
9 February 2016 on the Register of European Groupings of Territorial 
Cooperation24);

	● conventions unanimously concluded by the members of a given EGTC 
and the statutes drawn up on that basis.25

According to Article 1(2) of Regulation (EC) No 1082/2006, ‘The purpose of the 
EGTC is to facilitate and promote, in particular, territorial cooperation, including 
at least one of its components: cross-border, transnational, or interregional coop-
eration, between its members referred to in Article 3(1), with a view to strength-
ening the economic, social, and territorial cohesion of the Union’.

Unlike Euroregions, the EGTC has explicitly granted legal personality (Article 
1(3) of Regulation (EC) No 1082/2006): ‘In each Member State, the EGTC shall 
have legal capacity and the capacity to exercise the widest legal acts accorded 
to legal persons under the national law of that Member State. In particular, it 
may acquire or dispose of movable and immovable property, employ staff, and be 
a party to legal proceedings’ (Article 1(4)).

The EGTC may include:

a)	 ‘Member States or national authorities;
b)	 regional authorities;
c)	 local authorities;
d)	 public undertakings as defined by Directive 2004/17/EC or public law 

bodies as defined by Directive 2004/18/EC;
e)	 undertakings entrusted with the operation of services of general eco-

nomic interest under national and EU law;

22  Regulation (EU) No 1302/2013 of the European Parliament and of the Council of 17 December 
2013 amending Regulation (EC) No 1082/2006 on a European grouping of territorial cooperation 
(EGTC) as regards the clarification, simplification and improvement of the establishment and 
functioning of such groupings, Official Journal of the European Union L 347 of 20 December 
2013, 303–319.
23  Ustawa z 7 listopada 2008 r. o europejskim ugrupowaniu współpracy terytorialnej, t.j Dz.U. 
z 2021 r. poz. 1219.
24  Rozporządzenie Ministra Spraw Zagranicznych z 9 lutego 2016 r. w sprawie Rejestru Europejs-
kich Ugrupowań Współpracy Terytorialnej, Dz.U. 2016 poz. 199.
25  Article 2(1) introduced by Article 1 of Regulation (EU) No 1302/2013.
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f)	 national, regional, or local authorities or equivalent public undertakings 
from third countries, subject to conditions in Article 3a’.26

Associations comprising entities from one or more of the above categories may 
also join the EGTC. Notably, membership of entities from third countries (outside 
the EU) or overseas countries and territories is possible.27 Prior to Regulation No 
1302/2013, only entities from EU Member States could be members.

The tasks assigned to an EGTC are defined by its members in the convention. The 
EGTC does not have general powers but operates within the competences granted 
to it (principle of specialisation).28 According to Article 7(4) of Regulation (EC) 
No 1082/2006: ‘The tasks entrusted to the EGTC by its members shall not con-
cern the exercise of powers conferred by public law or duties aimed at protecting 
the general interests of the state or other public authorities, such as police and 
regulatory powers, administration of justice, and foreign policy’.

The EGTC formula has been widely adopted across the European Union, as 
evidenced by numerical data. According to the Committee of the Regions, as of 
April 2025, there were 83 groupings (6 dissolved), including 6 involving Polish 
entities (with 4 having their statutory seats in Poland).29 There are reports of new 
EGTCs being established on the Polish-Lithuanian border, although these are not 
yet listed in the official register. The practice of EGTCs appears comprehensive 
and, importantly, open within the limits of applicable law.30 

A new dimension of a universal and institutionalised standard for the protection 
of cross-border natural sites could be achieved through their management by 

26  Article 3(1) introduced by Article 1 of Regulation (EU) No 1302/2013.
27  Ibid Article 3(1) and Article 3a.
28  Europejskie ugrupowania współpracy terytorialnej EUWT, Unia Europejska, Komitet Re-
gionów, CDR 117–2007_ETU, 3.
29  See List of European Groupings of Territorial Cooperation, EGTC Platform, European Com-
mittee of the Regions <https://cor.europa.eu/sites/default/files/2024-11/Official_List_of_the_ 
EGTCs.pdf> accessed 22 May 2025; List of European Groupings of Territorial Cooperation 
(EUWT) with their seats in Poland <https://www.gov.pl/web/dyplomacja/wykaz-europejs-
kich-ugrupowan-wspolpracy-terytorialnej> accessed 22 May 2025; Beate Caesar, ‘European 
Groupings of Territorial Cooperation: A  Means to Harden Spatially Dispersed Cooperation?’ 
(2017) 4(1) Regional Studies, Regional Science 247–254.
30  Powołano Europejskie Ugrupowanie Współpracy Terytorialnej Nemunas-Niemen (EUWT Ne-
munas-Niemen) <https://edpodlaskie.eu/powolano-europejskie-ugrupowanie-wspolpracy-tery-
torialnej-nemunas-niemen-euwt-nemunas-niemen/> accessed 22 May 2025; Powołano kolejne 
europejskie ugrupowanie współpracy terytorialnej w regionie – EUWT ‘Polsko-Litewski trans-
graniczny obszar funkcjonalny’ z  siedzibą w  Puńsku <https://edpodlaskie.eu/powolano-kole-
jne-europejskie-ugrupowanie-wspolpracy-terytorialnej-w-naszym-regionie-euwt-polsko-lite-
wski-transgraniczny-obszar-funkcjonalny-z-siedziba-w-punsku/> accessed 22 May 2025.

https://cor.europa.eu/sites/default/files/2024-11/Official_List_of_the_
EGTCs.pdf
https://cor.europa.eu/sites/default/files/2024-11/Official_List_of_the_
EGTCs.pdf
https://www.gov.pl/web/dyplomacja/wykaz-europejskich-ugrupowan-wspolpracy-terytorialnej
https://www.gov.pl/web/dyplomacja/wykaz-europejskich-ugrupowan-wspolpracy-terytorialnej
https://edpodlaskie.eu/powolano-europejskie-ugrupowanie-wspolpracy-terytorialnej-nemunas-niemen-euwt-nemunas-niemen/
https://edpodlaskie.eu/powolano-europejskie-ugrupowanie-wspolpracy-terytorialnej-nemunas-niemen-euwt-nemunas-niemen/
https://edpodlaskie.eu/powolano-kolejne-europejskie-ugrupowanie-wspolpracy-terytorialnej-w-naszym-regionie-euwt-polsko-litewski-transgraniczny-obszar-funkcjonalny-z-siedziba-w-punsku/
https://edpodlaskie.eu/powolano-kolejne-europejskie-ugrupowanie-wspolpracy-terytorialnej-w-naszym-regionie-euwt-polsko-litewski-transgraniczny-obszar-funkcjonalny-z-siedziba-w-punsku/
https://edpodlaskie.eu/powolano-kolejne-europejskie-ugrupowanie-wspolpracy-terytorialnej-w-naszym-regionie-euwt-polsko-litewski-transgraniczny-obszar-funkcjonalny-z-siedziba-w-punsku/
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means of a European Grouping of Territorial Cooperation (EGTC). The grouping 
does not constitute a form of nature protection per se, but in this case it facilitates 
the formalisation of cooperation between parties on both sides of the border (pri-
marily public entities, but also with the possibility of including private actors), 
the definition of measurable objectives, as well as the possibility of non-standard 
financing of projects aimed at protecting a given area. This also has a positive 
impact on decision-making processes, as groupings can manage designated areas, 
act as implementing bodies for projects, develop thematic networks, and coordi-
nate strategic plans concerning the area in question.31

For example, there are two groupings in the European Union that are clearly 
engaged in similar tasks regarding cross-border areas. The first is the Parc 
européen Parco europeo Alpi Marittime – Mercantour grouping, headquartered 
in Tende (France).32 It brings together two parks: the Parc National du Mercantour 
in France and the Parco Naturale Alpi Marittime in Italy. Its aim is to facilitate 
and promote cooperation among its members in the protection, promotion, and 
management of natural, cultural, and landscape heritage. Through its activities, 
the EGTC promotes cohesion policy coordination in the Southern Alps region. 
Based on the special competences of its members, it implements projects related 
to biodiversity conservation, cross-border landscape protection, and the joint nat-
ural and cultural heritage, environmental education and bilingualism, sustainable 
agriculture, sustainable tourism, and sustainable mobility. The grouping has com-
pleted several projects concerning biological inventory, tourism and ecotourism, 
as well as management of the area covered by the EGTC’s activities.33

Another such grouping is Zasnet, based in Bragança (Portugal),34 which brings 
together four local government units from Spain (Bragança Municipio, Ayun-
tamiento de Zamora, Diputación de Salamanca, Diputación de Zamora) and two 
municipal associations from Portugal (Associação de Municípios da Terra Fria 
Transmontana, Associação de Municípios da Terra Quente Transmontana). The 
grouping manages the UNESCO Transboundary Biosphere Reserve Meseta 
Ibérica, located on the territory of both countries.35 Its aim is sustainable devel-

31  See Sabine Zillmer and others, EGTC Good Practice Booklet (European Committee of the Re-
gions, July 2018) 21–23.
32  Parc européen Parco europeo Alpi Marittime – Mercantour <https://fr.marittimemercantour.
eu/> accessed 22 May 2025.
33  Les projets terminés, GECT Parc européen Parco europeo Alpi Marittime – Mercantour <https://
fr.marittimemercantour.eu/les-projets-transfrontaliers/les-projets-termines> accessed 22 May 
2025.
34  AECT Zasnet <https://www.zasnet-aect.eu/es accessed> 22 May 2025.
35  Plan Estratégico 2022–2024 Fad en Cooperación al Desarrollo <https://fad.es/wp-content/up-
loads/2022/02/Plan_Estrategico_Cooperacion_22_24.pdf> accessed 22 May 2025.

https://fr.marittimemercantour.eu/
https://fr.marittimemercantour.eu/
https://fr.marittimemercantour.eu/les-projets-transfrontaliers/les-projets-termines
https://fr.marittimemercantour.eu/les-projets-transfrontaliers/les-projets-termines
https://www.zasnet-aect.eu/es accessed
https://fad.es/wp-content/uploads/2022/02/Plan_Estrategico_Cooperacion_22_24.pdf
https://fad.es/wp-content/uploads/2022/02/Plan_Estrategico_Cooperacion_22_24.pdf
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opment through cross-border cooperation and risk prevention, as well as better 
management of natural resources. Its tasks include the conservation and protec-
tion of the environment, the conservation, promotion, and development of natural 
and cultural heritage. The Zasnet EGTC also plans to manage public services 
and involves both public and private entities within its operational territory. The 
grouping has carried out several projects, mainly in the field of tourism develop-
ment in the area, but one of them was dedicated to wild mushrooms in the context 
of sustainable development and multifunctionality of the forest.36

Both examples illustrate possible approaches to managing cross-border protected 
areas by two different groupings. It appears that both seek to combine fundamental 
nature conservation goals with the rational utilisation of the potential of protected 
areas. At the same time, these groupings differ from other forms of cooperation 
on the European continent in that they possess legal personality, based on national 
law (the law of the Member State where the EGTC is seated, but also the laws of 
the States from which the members originate, which may determine the conditions 
for joining such associations), as well as European Union law. This, of course, 
provides a stronger foundation for cooperation than in the case of euroregions, 
which, for effective functioning, required the establishment of separate structures 
(e.g., associations) in each country from which their members come.

4. RIGHTS OF NATURE (RON) WITHIN THE FRAMEWORK  
OF THE EGTC?

The concept of the Rights of Nature (RoN) is gaining popularity as an alternative 
approach to environmental protection, departing from the anthropocentric model 
in which nature is perceived merely as a resource for exploitation. Although RoN 
are rooted in the traditions of indigenous peoples of Latin America, their potential 
application beyond these ‘indigenous’ areas, in the European context, raises both 
hopes and concerns.

In Latin America, in countries such as Ecuador and Bolivia, RoN have been 
incorporated into constitutions and general law, granting nature rights to exist-
ence, preservation, and regeneration. The successes and challenges associated 
with the implementation of RoN in these countries provide valuable insights for 
other regions, including Europe. The potential of RoN in Europe stems from 
several factors. Firstly, there is a growing awareness of the ecological crisis and 
the insufficiency of traditional environmental protection methods, creating space 

36  AECT Zasnet <https://www.zasnet-aect.eu/es/projetos> accessed 22 May 2025.

https://www.zasnet-aect.eu/es/projetos
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for new, more radical approaches. Secondly, an increasing number of people share 
the conviction that nature has intrinsic value, independent of its utility to humans, 
which forms the ethical basis for RoN. Thirdly, grassroots initiatives, such as the 
recognition of legal personality for the Mar Menor lagoon in Spain or discussions 
on granting legal personality to the Oder River,37 demonstrate growing interest 
in RoN at local and regional levels.

However, the application of RoN in Europe faces significant limitations. For the 
traditional approach to legal personality in European countries, RoN represents 
a novelty that escapes established frameworks. The authors hold the view that the 
EGTC could constitute an alternative to RoN in Europe concerning transbound-
ary entities. Although it is a construct based on EU law, it allows participation 
of entities from third countries. This is important in the case of entities such as 
the Białowieża Forest, located on the territory of Poland and Belarus. It is also 
an alternative for the international protection of border rivers such as the Oder38 
or for resolving environmental issues in specific areas (such as the Turów mine, 
which on the one hand, is economically justified for Poland but on the other, 
causes negative effects in the Czech Republic39).

In the context of nature protection, EGTCs can be used to implement joint pro-
jects related to the protection of Natura 2000 sites, natural resource management, 
or adaptation to climate change. Regarding RoN, the Natura 2000 network can 
be seen as a step towards recognising the value of nature, but at the same time as 
a system with limited potential, focusing on the protection of specific species and 
habitats rather than recognising the rights of ecosystems as a whole.

The potential benefits of implementing elements of RoN include strengthening 
the ethical and legal foundations of environmental protection and introducing 
new possibilities for seeking justice for areas under economic pressure. However, 
the introduction of RoN requires caution and consideration of the specificity of 
the European legal, cultural, and economic context. For RoN objectives to bring 

37  See Osoba Odra <https://osobaodra.pl/> accessed 22 May 2025.
38  See the International Commission for the Protection of the Oder River against Pollution, which 
was established on the basis of the International Agreement on the International Commission 
for the Protection of the Oder River against Pollution between the Government of the Republic 
of Poland, the Government of the Czech Republic, the Government of the Federal Republic of 
Germany and the European Community signed on 11 April 1996 in Wrocław (Umowa w sprawie 
Międzynarodowej Komisji Ochrony Odry przed Zanieczyszczeniem między Rządem Rzeczypo-
spolitej Polskiej, Rządem Republiki Czeskiej, Rządem Republiki Federalnej Niemiec i Wspólnotą 
Europejską podpisanej 11 kwietnia 1996 r. we Wrocławiu), Journal of Laws No 79 item 886 of 
1999. The Agreement entered into force after ratification on 26 April 1999.
39  See: C-121/21 – Czech Republic v Republic of Poland (Turów Mine), <https://curia.europa.eu/
juris/liste.jsf?num=C-121/21&language=PL> accessed 22 May 2025.

https://osobaodra.pl/
https://curia.europa.eu/juris/liste.jsf?num=C-121/21&language=PL
https://curia.europa.eu/juris/liste.jsf?num=C-121/21&language=PL
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tangible benefits to nature conservation in Europe, it is necessary to conduct 
a  broad public debate, and perhaps also to implement pilot programmes with 
monitoring and evaluation.

II. CONCLUSIONS

The concept of Rights of Nature (RoN) rejects the anthropocentric approach to 
environmental protection, recognising nature as an independent legal subject 
possessing its own inalienable rights, such as the right to exist, regenerate, and 
maintain the integrity of ecosystems. Examples from Ecuador, New Zealand, 
India, and Spain demonstrate that this concept can be implemented in various 
ways. The implementation of RoN in Europe, as exemplified by the Mar Menor 
lagoon, indicates the potential of this concept to strengthen nature protection, 
particularly where existing legal instruments have proven insufficient.

The authors see the possibility of creating innovative, transboundary forms of 
management for these natural sites based on existing regulations within European 
Union law. The utilisation of the European Grouping of Territorial Cooperation 
(EGTC) could serve as an effective tool for implementing the Rights of Nature 
concept in Europe, especially in cross-border areas where nature protection 
requires cooperation among different states and harmonisation of legal solutions.

As a legal entity, the EGTC enables joint management, planning, and protection 
of valuable ecosystems by local, regional authorities, and other entities from EU 
Member States, with the possibility of involving entities from third countries. 
Such a solution not only facilitates more effective enforcement of RoN and the 
implementation of innovative environmental management models but also eases 
access to EU funding and the realisation of joint projects aimed at sustainable 
development and the protection of natural heritage beyond national borders.
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Abstract

This article examines the potential application of the Rights of Nature (RoN) concept 
to the protection of the Białowieża Forest, a  unique transboundary ecosystem of 
exceptional natural and cultural significance. The complexity of managing this area 
stems from multiple overlapping legal protection regimes, conflicts of interest involving 
local communities, and the intricate Polish-Belarusian relations. The authors highlight 
that existing legal frameworks, grounded in an anthropocentric paradigm, have 
proven insufficient to ensure effective protection of the Forest as an ecological whole. 
The study explores the prospective benefits of conferring legal subjectivity upon the 
Białowieża Forest, thereby enabling judicial protection of nature as an autonomous 
legal entity. International precedents such as the Ecuadorian and Bolivian constitutional 
recognition of nature’s rights, and the New Zealand model granting legal personality to 
natural features, are analysed alongside the challenges of implementing RoN within the 
Polish and Belarusian legal and socio-political contexts. Particular attention is given to 
the necessity of tailoring solutions to local conditions, as well as to issues concerning 
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financing and legal liability. Furthermore, the article addresses the tensions between 
nature conservation and economic activities, including forestry and tourism, which 
could be exacerbated by granting rights to the Forest. The transboundary nature of the 
Białowieża Forest and the current geopolitical climate further complicate cooperative 
management efforts. The authors propose considering the European Grouping of 
Territorial Cooperation (EGTC) as a  potential organisational instrument to facilitate 
cross-border governance and optimise existing protection frameworks. In conclusion, 
the article stresses that effective conservation of the Białowieża Forest requires balancing 
the interests of all stakeholders and achieving compromises. It calls for further legal and 
social research, including comparative studies and engagement with local communities, 
to inform legislative reforms.

KEYWORDS

Rights of Nature, Białowieża Forest, legal personhood, transboundary conserva-
tion, environmental law, Polish-Belarusian relations

SŁOWA KLUCZOWE

Prawa Natury, Puszcza Białowieska, osobowość prawna, ochrona transgraniczna, 
prawo ochrony środowiska, stosunki polsko-białoruskie

I. INTRODUCTION

The article aims to examine the potential application of the concept of the Rights 
of Nature (RoN) in the process of developing a protection model for the Białow-
ieża Forest, one of the most valuable ecosystems in Europe. The term ‘Rights of 
Nature’ is often confused with other terms known from legal philosophy, such as 
natural law and natural rights. Natural law and natural rights are two related but 
distinct concepts within philosophical and legal traditions. Natural law refers to 
a set of objective moral norms or principles that arise from the nature of human 
beings and the world, which are binding regardless of enacted law. It thus con-
stitutes a system of universal moral duties. In the understanding of St Thomas 
Aquinas, lex naturalis is the participation of a rational creature in the eternal law 
(lex aeterna), that is, the divine, immutable, and universal order expressing the 
will and reason of God. By contrast, natural rights are a more subjective notion, 
relating to entitlements or freedoms inherent to the individual simply by virtue of 
being human, independently of positive law enacted by the State. Unlike natural 
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law, which emphasises duties and norms, natural rights highlight what is due to 
the individual, that is, their entitlements.1 The concept of the ‘Rights of Nature’, 
on the other hand, is a legal and judicial notion which posits that natural elements, 
and more broadly the entire environment, possess inherent rights analogous to 
those recognised by human rights theory. In this framework, nature is perceived 
as a non-human entity in its entirety, encompassing both inorganic and organic 
matter, including animals, plants, bacteria, and even rocks. Essentially, this con-
cept attributes natural rights to the entire biosphere.2 

In the face of intensive exploitation of forest resources and climate change, the 
debate on the necessity to improve existing solutions for the unique area of 
the Białowieża Forest has intensified.3 Various concepts have been proposed; 
however, despite the advancement of some, none has yet become the definitive 
model. In this situation, it is worthwhile to scientifically consider whether the 
unconventional concept of the Rights of Nature could constitute an alternative 
approach to the protection proposals put forward so far for the Białowieża Forest. 
This article will present the theoretical foundations of the Rights of Nature and 
their potential application in the context of the Białowieża Forest, together with 
relevant recommendations.

1  See Brian B Tierney, ‘Natural Law and Natural Rights: Old Problems and Recent Approaches’ 
(2002) 64(3) The Review of Politics 389 <https://doi.org/10.1017/s0034670500034914>; John Finn-
is, Natural Law and Natural Rights (Oxford University Press 2011) 396.
2  Fátima Alves and others, ‘The Rights of Nature and the Human Right to Nature: An Overview 
of the European Legal System and Challenges for the Ecological Transition’ (2023) 11 Frontiers in 
Environmental Science <https://doi.org/10.3389/fenvs.2023.1175143>.
3  See Jacek Zientarski and Janusz Szmyt, ‘Czy cała Puszcza Białowieska powinna być parkiem 
narodowym?’ (2017) 78(1) Leśne Prace Badawcze 93; Mikołaj Jalinik, Ekonomiczne, społeczne 
i  ekologiczne znaczenie Puszczy Białowieskiej na obszarze Polski (Oficyna Wydawnicza Po-
litechniki Białostockiej 2024) 73; Stanisław Łuniewski, Gospodarowanie Puszczą Białowieską 
jako ekosystemem przyrodniczo cennym (Oficyna Wydawnicza Politechniki Białostockiej 2023); 
Ewa Kula, Zbigniew Wróblewski and Anna Starościc, ‘The Conflict over Białowieża Forest 
in the Light of Philip Kitcher’s Ideal Deliberation’ (2024) 73 Environmental Management 481 
<https://doi.org/10.1007/s00267-023-01906-w>; ‘Puszcza Białowieska. Resort klimatu wyjaśnia: 
jej cały obszar nie będzie parkiem narodowym’ Polskie Radio 24 <https://polskieradio24.pl/ar-
tykul/3343636,puszcza-bialowieska-resort-klimatu-wyjasnia-jej-caly-obszar-nie-bedzie-parki-
em-narodowym> accessed 22 May 2025; ‘Puszcza Białowieska pod większą ochroną. Cały obszar 
stanie się parkiem narodowym’ Portal Samorządowy (13 February 2024) <https://www.portal-
samorzadowy.pl/ochrona-srodowiska/puszcza-bialowieska-pod-wieksza-ochrona-caly-obszar-st-
anie-sie-parkiem-narodowym,523605.html?mp=promo> accessed 22 May 2025; ‘W transgran-
icznych dobrach są konfliktogenne; koncepcja EUWT może to przezwyciężyć, bo jest wspólny 
interes’ Polskie Radio 24 (2 March 2024) <https://polskieradio24.pl/artykul/3343636,puszcza- 
bialowieska-resort-klimatu-wyjasnia-jej-caly-obszar-nie-bedzie-parkiem-narodowym>  
accessed 22 May.

https://doi.org/10.1017/s0034670500034914
https://doi.org/10.3389/fenvs.2023.1175143
https://doi.org/10.1007/s00267-023-01906-w
https://polskieradio24.pl/artykul/3343636,puszcza-bialowieska-resort-klimatu-wyjasnia-jej-caly-obszar-nie-bedzie-parkiem-narodowym
https://polskieradio24.pl/artykul/3343636,puszcza-bialowieska-resort-klimatu-wyjasnia-jej-caly-obszar-nie-bedzie-parkiem-narodowym
https://polskieradio24.pl/artykul/3343636,puszcza-bialowieska-resort-klimatu-wyjasnia-jej-caly-obszar-nie-bedzie-parkiem-narodowym
https://www.portalsamorzadowy.pl/ochrona-srodowiska/puszcza-bialowieska-pod-wieksza-ochrona-caly-obszar-stanie-sie-parkiem-narodowym,523605.html?mp=promo
https://www.portalsamorzadowy.pl/ochrona-srodowiska/puszcza-bialowieska-pod-wieksza-ochrona-caly-obszar-stanie-sie-parkiem-narodowym,523605.html?mp=promo
https://www.portalsamorzadowy.pl/ochrona-srodowiska/puszcza-bialowieska-pod-wieksza-ochrona-caly-obszar-stanie-sie-parkiem-narodowym,523605.html?mp=promo
https://polskieradio24.pl/artykul/3343636,puszcza-
bialowieska-resort-klimatu-wyjasnia-jej-caly-obszar-nie-bedzie-parkiem-narodowym
https://polskieradio24.pl/artykul/3343636,puszcza-
bialowieska-resort-klimatu-wyjasnia-jej-caly-obszar-nie-bedzie-parkiem-narodowym
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1. THE CONCEPT OF THE RIGHTS OF NATURE

Granting legal subjectivity to nature requires a non-anthropocentric approach to 
law, as it challenges the traditional legal paradigm in which only human beings 
are entitled to be subjects of rights. Traditionally, rights have been conferred upon 
actors capable of invoking them – namely humans – but in recent years, these 
rights have been extended to ‘non-human’ subjects such as corporations, animals, 
and the natural environment.4 Tanasescu observed that ‘the way in which nature 
is understood and legally codified, equally important is who has the power to 
represent it, and why. This issue is at the heart of all rights of nature; it is where 
the theoretical rubber hits the very practical road’.5

The 2008 Constitution of Ecuador explicitly recognises the inalienable rights of 
the natural environment, thereby establishing it as a legal subject.6 A dedicated 
chapter, comprising four articles, is devoted to this matter, with the following 
provisions:

‘Article 71

Nature, or Pachamama, where life is reproduced and occurs, has the right to integral 
respect for its existence and for the maintenance and regeneration of its life cycles, 
structure, functions and evolutionary processes.

All persons, communities, peoples and nations can call upon public authorities to 
enforce the rights of nature. To enforce and interpret these rights, the principles set 
forth in the Constitution shall be observed, as appropriate.

The State shall give incentives to natural persons and legal entities and to commu-
nities to protect nature and to promote respect for all the elements comprising an 
ecosystem.

Article 72

Nature has the right to be restored. This restoration shall be apart from the obligation 
of the State and natural persons or legal entities to compensate individuals and com-
munities that depend on affected natural systems.

4  See Juan José Guzmán, ‘Decolonizing Law and Expanding Human Rights: Indigenous Con-
ceptions and the Rights of Nature in Ecuador’ (2019) 4 Deusto Journal of Human Rights 73–74; 
Kiana Herold, ‘The Rights of Nature: Indigenous Philosophies Reframing Law’ (2017) Truthout  
<https://truthout.org/articles/the-rights-of-nature-indigenous-philosophies-reframing-law/> ac-
cessed 22 May 2025.
5  Mihnea Tanasescu, Understanding the Rights of Nature: A Critical Introduction (New Ecology 
6, transcript Verlag 2022) 70 <https://doi.org/10.14361/9783839454312>.
6  See Piotr Łaciński, ‘System polityczny Ekwadoru w  świetle konstytucji z  2008 roku’ (2009) 
12(1) Ameryka Łacińska. Kwartalnik Analityczno-Informacyjny 36–37.

https://truthout.org/articles/the-rights-of-nature-indigenous-philosophies-reframing-law/
https://doi.org/10.14361/9783839454312
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In those cases of severe or permanent environmental impact, including those caused 
by the exploitation of nonrenewable natural resources, the State shall establish the 
most effective mechanisms to achieve the restoration and shall adopt adequate meas-
ures to eliminate or mitigate harmful environmental consequences.

Article 73

The State shall apply preventive and restrictive measures on activities that might 
lead to the extinction of species, the destruction of ecosystems and the permanent 
alteration of natural cycles.

The introduction of organisms and organic and inorganic material that might defini-
tively alter the nation’s genetic assets is forbidden.

Article 74

Persons, communities, peoples, and nations shall have the right to benefit from the 
environment and the natural wealth enabling them to enjoy the good way of living.

Environmental services shall not be subject to appropriation; their production, deliv-
ery, use and development shall be regulated by the State’.7

In the context of Ecuador’s constitutional provisions concerning the Rights of 
Nature, when considering the arguments for and against them, Wiesław Bar notes 
that: ‘1. It is crucial to set limits to treating nature solely in economic terms; 
a biocentric stance breaks with the commodification of Nature; 2. The biocentric 
turn requires recognising the plurality of perspectives on Nature and fostering 
multicultural attitudes; 3. From a  biocentric viewpoint, all ecosystems and all 
forms of life must be protected, regardless of their economic utility, aesthetic 
value, or propaganda worth. There is equality in evaluation – places that are little 
discussed, as well as biologically undifferentiated areas, must also be preserved; 
4. Therefore, restoration of all ecosystems degraded by human activity must be 
ensured; 5. It is necessary to move away (with regard to Article 73) from the 
classical Cartesian cause-and-effect scheme, as ecosystems are more complex 
and require a comprehensive perception of threats. After a brief period of norm 
implementation, it has been emphasised that the issue of who should represent 
nature must be reconsidered. Legislation – organic laws, special statutes, etc. – 
based on the Constitution should define the mechanisms of such representation; 
the main promoters in this process should be new social movements, non-gov-
ernmental organisations, and indigenous organisations. In conclusion, it must 
be clearly stated that the shift from anthropocentrism to biocentrism represents 

7  Constitución de la República del Ecuador, Registro Oficial No 449, 20 October 2008 <https://
biblioteka.sejm.gov.pl/konstytucje-swiata-ekwador/> (legal status as of 1 July 2024) accessed  
22 May 2025.

https://biblioteka.sejm.gov.pl/konstytucje-swiata-ekwador/
https://biblioteka.sejm.gov.pl/konstytucje-swiata-ekwador/
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a substantial change; it is the result of a long social and political accumulation in 
the Republic of Ecuador’.8

Some States have followed the trend set by Ecuador. New Zealand established 
a historic precedent by granting legal personality to the Whanganui River in 2014. 
In India, the Ganges River became the first non-human entity to receive the same 
rights as humans. In 2016, the Constitutional Court of Colombia granted legal 
personality to the Atrato River, ordering the Colombian State to develop a protec-
tion plan against the ongoing degradation of the river and its surroundings caused 
by illegal mining activities.9 It is worth mentioning that the European continent 
is also taking its first steps in implementing the concept of the Rights of Nature. 
Spain, as a result of years of degradation of the Mar Menor Lagoon, decided to 
enact a law granting it legal personality. The lagoon was accorded rights to pro-
tection, conservation, maintenance, and restoration, as well as the right to exist 
as an ecosystem and to natural evolution. These rights include, among others, the 
limitation of activities harmful to the ecosystem, the preservation of species and 
habitats, and the remediation of environmental damage. The management of the 
lagoon is based on three bodies: the Committee of Representatives (comprising 
representatives of public administration and local inhabitants), the Monitoring 
Commission (the so-called guardians of the Mar Menor lagoon, representing 
various social and economic sectors), and the Scientific Committee (independent 
experts). These bodies are responsible for safeguarding the lagoon’s rights, mon-
itoring its ecological status, and undertaking remedial actions. The law provides 
for civil, criminal, administrative, and environmental sanctions for violations of 
its provisions. Any natural or legal person has the right to defend the lagoon’s 
ecosystem in court or before public authorities. Public administrations are obliged 

8  Wiesław Bar, ‘Nowa dogmatyka konstytucji Republiki Ekwadoru. Casus praw natury’ (2010) 
Teka Komisji Prawniczej PAN Oddział w Lublinie, 46.
9  Juan José Guzmán, ‘Decolonizing Law and Expanding Human Rights: Indigenous Concep-
tions and the Rights of Nature in Ecuador’ (2019) 4 Deusto Journal of Human Rights 73–74; 
Kiana Herold, ‘The Rights of Nature: Indigenous Philosophies Reframing Law’ (2017) Truthout  
<https://truthout.org/articles/the-rights-of-nature-indigenous-philosophies-reframing-law/> ac-
cessed 22 May 2025. See: Lieselotte Viaene, ‘Ríos: seres vivientes y personalidad jurídica. Nuevos 
argumentos legales de los territorios de los pueblos indígenas’ (2017) Plaza Pública <https://www.
plazapublica.com.gt/content/rios-seres-vivientes-y-personalidad-juridica-nuevos-argumentos-le-
gales-en-la-defensa-de-los> accessed 22 May 2025; ‘Ganges and Yamuna rivers granted same 
legal rights as human beings’ The Guardian (21 March 2017) <https://www.theguardian.com/
world/2017/mar/21/ganges-andyamuna-rivers-granted-same-legal-rights-as-human-beings> ac-
cessed 22 May 2025; Colombian Constitutional Court, ‘Principio de precaución ambiental y su 
aplicación para proteger el derecho a la salud de las personas – Caso de comunidades étnicas que 
habitan la cuenca del río Atrato y manifiestan afectaciones a la salud como consecuencia de las 
actividades mineras ilegales. Sentencia T-622/16’ (2016) <https://www.corteconstitucional.gov.co/
relatoria/2016/t-622-16.htm> accessed 22 May 2025.

https://truthout.org/articles/the-rights-of-nature-indigenous-philosophies-reframing-law/
https://www.plazapublica.com.gt/content/rios-seres-vivientes-y-personalidad-juridica-nuevos-argumentos-legales-en-la-defensa-de-los
https://www.plazapublica.com.gt/content/rios-seres-vivientes-y-personalidad-juridica-nuevos-argumentos-legales-en-la-defensa-de-los
https://www.plazapublica.com.gt/content/rios-seres-vivientes-y-personalidad-juridica-nuevos-argumentos-legales-en-la-defensa-de-los
https://www.theguardian.com/world/2017/mar/21/ganges-andyamuna-rivers-granted-same-legal-rights-as-human-beings
https://www.theguardian.com/world/2017/mar/21/ganges-andyamuna-rivers-granted-same-legal-rights-as-human-beings
https://www.corteconstitucional.gov.co/relatoria/2016/t-622-16.htm
https://www.corteconstitucional.gov.co/relatoria/2016/t-622-16.htm
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to conduct preventive, educational, and research activities aimed at protecting the 
lagoon. Actions leading to the extinction of species or the permanent disruption 
of natural cycles are prohibited.10 

Similar problems and needs are also evident in Poland. The case of the pollution 
of the Oder River, an international watercourse, has demonstrated that the exist-
ing environmental protection mechanisms ultimately prove inadequate.11 This is 
particularly evident in the case of exceptional areas. A  prime example in this 
regard is the Białowieża Forest.

2. BIAŁOWIEŻA FOREST

The Białowieża Forest is an extensive woodland complex located on the border 
between Poland and Belarus, holding exceptional significance for nature conser-
vation due to the scale of its ancient forests. These encompass vast, undisturbed 
areas where natural processes occur. The forest is characterised by a high diversity 
of fungi and saproxylic invertebrates, and its emblematic species is the European 
bison, which lives here in the wild.12 The biodiversity of this area is, regrettably, 
accompanied by a  fragmented and administratively burdensome patchwork of 
legal protection regimes.

The obvious diversity already results from the division of the Białowieża Forest 
by the State border between Poland and Belarus. However, this ‘diversity’ of rel-
evant regulations does not end there. One of the fundamental forms of protection 
of the Białowieża Forest under Polish law is its designation as a national park. 
This was established by the Regulation of the Council of Ministers dated 21 Octo-
ber 1947.13 The Białowieża National Park currently covers an area of 10,517.27 
hectares, while its protective buffer zone (the so-called otulina) encompasses 

10  Ley 19/2022, de 30 de septiembre, para el reconocimiento de personalidad jurídica a la laguna 
del Mar Menor y su cuenca, ‘BOE’ núm. 237, 3 October 2022 <https://www.boe.es/buscar/doc.
php?id=BOE-A-2022-16019> accessed 22 May 2025.
11  See Najwyższa Izba Kontroli, ‘Informacja o  wynikach kontroli: Działania podmiotów 
publicznych w  związku z  kryzysem ekologicznym na rzece Odrze’, Delegatura w  Opolu, 
LOP.430.3.2023, nr ewid. 97/2023/D/22/505/LOP <https://www.nik.gov.pl/plik/id,28435,vp,31265.
pdf> accessed 22 May 2025.
12  Białowieża Forest <https://whc.unesco.org/en/list/33/> accessed 22 May 2025.
13  Rozporządzenie Rady Ministrów z dnia 21 listopada 1947 r. o utworzeniu Białowieskiego Par-
ku Narodowego, Dz.U. 1947 nr 74 poz. 469. Significant changes related to the functioning of the 
Białowieża National Park were introduced pursuant to the Rozporządzenie Rady Ministrów z dnia 
16 lipca 1996 r. w sprawie Białowieskiego Parku Narodowego, Dz.U. 1996 nr 93 poz. 424.

https://www.boe.es/buscar/doc.php?id=BOE-A-2022-16019
https://www.boe.es/buscar/doc.php?id=BOE-A-2022-16019
https://www.nik.gov.pl/plik/id,28435,vp,31265.pdf
https://www.nik.gov.pl/plik/id,28435,vp,31265.pdf
https://whc.unesco.org/en/list/33/
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3,224.26 hectares.14 The area of strict protection amounts to 6,059.27 hectares, 
active protection covers 4,104.63 hectares, and landscape protection encompasses 
353.37 hectares. The part of the Białowieża Forest on the Polish side that is not 
included within the Białowieża National Park is managed by the State Forests 
National Forest Holding (Państwowe Gospodarstwo Leśne Lasy Państwowe, 
PGL LP).15 The forests of the Białowieża Forest, managed by the PGL LP, are 
administratively divided among three forest districts: Hajnówka, Białowieża, and 
Browsk. Together, they form the Białowieża Forest Promotional Forest Complex 
(formerly known as the Promotional Forest Complex ‘Forests of the Białowieża 
Forest’).16 Promotional Forest Complexes are intended to reconcile the needs of 
forest management with nature conservation (sustainable forest management). 
They consist of large, contiguous forest areas that are part of one or several forest 
districts.17

Within the area of the Białowieża Forest administered by the PGL LP, there are 
also nature reserves covering a total area of several thousand hectares.18 It is worth 
noting that the largest of these reserves19 encompasses a forest area of 8,581.62 
hectares located within the municipalities of Białowieża, Hajnówka, Narewka, 
Narew, and Dubicze Cerkiewne, in the Hajnówka County, Podlaskie Voivodeship. 

14  Formularz danych dla parku narodowego – Białowieski Park Narodowy – z Centralnego Re-
jestru Form Ochrony Przyrody, Generalna Dyrekcja Ochrony Środowiska, sygn. PL.ZIPOP.1393.
PN.8, as of 25 March 2025.
15  The State Forests National Forest Holding is a State organizational unit without legal personali-
ty, operating on the basis of the Forest Act of 28 September 1991 (as amended; Journal of Laws of 
2024, items 530, 1473, 1907, of 2025, item 179).
16  Andrzej Szujecki, Puszcza Białowieska. Konflikty wokół ochrony i  zarządzania (Centrum 
Informacyjne Lasów Państwowych 2008) 3. See Decyzja nr 23 Ministra Ochrony Środowis-
ka, Zasobów Naturalnych i  Leśnictwa z  dnia 8 listopada <http://www.browsk.bialystok.lasy.
gov.pl/documents/62664/0/Decyzja+23+MO%C5%9AZNiL+z+dnia+8+listopada+1994+r.pdf/
be89546a-1d14-15e1-bf92-e2082f7dfda3> accessed 22 May 2025; Zarządzenie nr 30 dyrekto-
ra generalnego Lasów Państwowych z  dnia 12 grudnia 1994 roku w  sprawie Leśnych Kompl-
eksów Promocyjnych (LKP), ZO-72-15/94 <http://www.bialowieza.bialystok.lasy.gov.pl/c/docu-
ment_library/get_file?uuid=904a3cc3-9875-49d3-8d53-e47f3afe891c&groupId=62676> accessed  
22 May 2025.
17  Forest Promotion Complexes, website of the State Forests – National Forest Holding <https://
www.lasy.gov.pl/pl/nasze-lasy/lesne-kompleksy-promocyjne> accessed 22 May 2025.
18  See Central Register of Nature Conservation Areas, General Directorate for Environmental 
Protection <https://crfop.gdos.gov.pl/CRFOP/> accessed 22 May 2025; Reserves in the Białow-
ieża Forest District <https://bialowieza.bialystok.lasy.gov.pl/rezerwaty-przyrody> accessed  
22 May 2025; Reserves in the Hajnówka Forest District <https://hajnowka.bialystok.lasy.gov.pl/
rezerwaty-przyrody> accessed 22 May 2025; Reserves in the Browsk Forest District <https://
browsk.bialystok.lasy.gov.pl/rezerwaty-przyrody> accessed 22 May 2025.
19  Rozporządzenie Ministra Środowiska z dnia 25 czerwca 2003 r. w sprawie uznania za rezerwat 
przyrody, Dz.U. 2003 nr 132 poz. 1236.

http://www.browsk.bialystok.lasy.gov.pl/documents/62664/0/Decyzja+23+MO%C5%9AZNiL+z+dnia+8+listopada+1994+r.pdf/be89546a-1d14-15e1-bf92-e2082f7dfda3
http://www.browsk.bialystok.lasy.gov.pl/documents/62664/0/Decyzja+23+MO%C5%9AZNiL+z+dnia+8+listopada+1994+r.pdf/be89546a-1d14-15e1-bf92-e2082f7dfda3
http://www.browsk.bialystok.lasy.gov.pl/documents/62664/0/Decyzja+23+MO%C5%9AZNiL+z+dnia+8+listopada+1994+r.pdf/be89546a-1d14-15e1-bf92-e2082f7dfda3
http://www.bialowieza.bialystok.lasy.gov.pl/c/document_library/get_file?uuid=904a3cc3-9875-49d3-8d53-e47f3afe891c&groupId=62676
http://www.bialowieza.bialystok.lasy.gov.pl/c/document_library/get_file?uuid=904a3cc3-9875-49d3-8d53-e47f3afe891c&groupId=62676
https://www.lasy.gov.pl/pl/nasze-lasy/lesne-kompleksy-promocyjne
https://www.lasy.gov.pl/pl/nasze-lasy/lesne-kompleksy-promocyjne
https://crfop.gdos.gov.pl/CRFOP/
https://bialowieza.bialystok.lasy.gov.pl/rezerwaty-przyrody
https://hajnowka.bialystok.lasy.gov.pl/rezerwaty-przyrody
https://hajnowka.bialystok.lasy.gov.pl/rezerwaty-przyrody
https://browsk.bialystok.lasy.gov.pl/rezerwaty-przyrody
https://browsk.bialystok.lasy.gov.pl/rezerwaty-przyrody
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This reserve is named the ‘Natural Forests of the Białowieża Forest’.20 Other 
forms of nature protection present in the Polish part of the Białowieża Forest 
include: zones of protection around breeding sites and regular habitats of protected 
bird species, natural monuments, lichen protection zones, and ecological sites.21

Against the backdrop of the diverse regulatory framework in Poland regarding 
the status of the Białowieża Forest, the situation in Belarus appears surprisingly 
clear-cut. On the Belarusian side, in September 1991, the entire eastern part of 
the Białowieża Forest was granted the status of a State National Park.22 The State 
National Park ‘Belovezhskaya Pushcha’ [Национальный парк «Беловежская 
пуща»] covers an area of 152,962 hectares. Currently, 30,679 hectares of for-
est within the park are under strict protection. In addition to the strict protec-
tion zone, the park is divided into the following zones: a  regulated use zone  
(57,318 hectares), a  recreational zone (7,739 hectares), and an economic zone 
(57,226 hectares).23

In light of the indicated regulatory divergences, dedicated international arrange-
ments for the Białowieża Forest assume particular importance. Pursuant to the 
decision of the UNESCO World Heritage Committee in 1979, the Polish Białow-
ieża National Park was inscribed on the World Heritage List as a natural site.24 In 
1992, the Committee inscribed the core zone of the Belarusian State National Park 
‘Belovezhskaya Pushcha’ on the World Heritage List, recognising it as an exten-
sion of the Polish Białowieża National Park. Under this decision, the Committee 
registered the transboundary property as a single entry on the World Heritage List 
under the name Belovezhskaya Pushcha / Białowieża Forest of Belarus / Poland, 
acknowledging the ecological unity of the transboundary area and commending 
the authorities of both States for agreeing to include the entire area as a single 

20  Data form for the nature reserve – Natural Forests of the Białowieża Forest – from the Central 
Register of Nature Conservation Forms, General Directorate for Environmental Protection, signa-
ture PL.ZIPOP.1393.RP.1536, as of 25 March 2025.
21  Program Gospodarczo-Ochronny Leśnego Kompleksu Promocyjnego ‘Puszcza Białowieska’ na 
lata 2012–2021 (Regionalna Dyrekcja Lasów Państwowych, Białystok 2011) 17.
22  Postanovleniye Soveta Ministrov Respubliki Belarus ot 16.09.1991 No 352 o reorganizatsii Go-
sudarstvennogo zapovedno-okhotnich’yego khozyaystva ‘Belovezhskaya pushcha’, dokument za-
registrirovan v Natsional’nom reyestre pravovykh aktov RB 20 oktyabrya 2006 g. N 5/23482 (tekst 
pravovogo akta s izmeneniyami i dopolneniyami na 1 yanvarya 2014 g.).
23  Bogdan Jaroszewicz, ‘Państwowy Park Narodowy “Belovezhkaya Pushcha”’ in Artur Obidziński 
(ed), Z Mazowsza na Polesie i Wileńszczyznę. Zróżnicowanie i ochrona szaty roślinnej pogranicza 
Europy Środkowej i Północno-Wschodniej (Polskie Towarzystwo Botaniczne 2010) 234.
24  Report of the rapporteur on the third session of the World Heritage Committee (Cairo and Luxor, 
22–26 October 1979) (Paris, 30 November 1979) CC-79/CONF.003/13, 11 <https://whc.unesco.org/
archive/1979/cc-79-conf003-13e.pdf> accessed 22 May 2025.

https://whc.unesco.org/archive/1979/cc-79-conf003-13e.pdf
https://whc.unesco.org/archive/1979/cc-79-conf003-13e.pdf
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World Heritage site.25 In 2014, the inscription was extended to include the entire 
Polish part of the Białowieża Forest not covered by the national park, and the 
name ‘Białowieża Forest, Belarus, Poland’ was adopted for the site.26

The legal status of the Białowieża Forest is also shaped, more often indirectly 
than explicitly, by bilateral agreements between Poland and Belarus27 (however, 
due to Belarus’s involvement on Russia’s side in its aggression against Ukraine, 
the significance of bilateral agreements temporarily diminished, and local gov-
ernment agreements were terminated by Polish partners).28

The Polish part of the Białowieża Forest is also subject to European Union law 
based on the Birds Directive and the Habitats Directive. Pursuant to the Regula-
tion of the Minister of the Environment dated 12 January 2011 concerning Special 
Protection Areas for birds (SPA), § 2, item 83, the following municipalities within 
the Białowieża Forest (PLC200004) have been designated as bird protection 
areas, covering a total area of 63,147.6 hectares: Hajnówka – urban municipality 
(6.7 ha), Hajnówka – rural municipality (17,640.3 ha), Białowieża (20,338.2 ha), 
Dubicze Cerkiewne (2,318.6 ha), Narew (2,115.3 ha), and Narewka (20,728.5 ha).29 
In 2007, the European Commission approved the designation of the Białowieża 
Forest Natura 2000 site (PLC200004) in accordance with Article 4(2)(3), of the 
Habitats Directive as a  Site of Community Importance (SCI).30 As a  result of 

25  Report of the rapporteur on the sixteenth session of the World Heritage Committee (Santa Fe, 
United States of America, 7–14 December 1992) (14 December 1992) WHC-92/CONF.002/12, 37 
<https://whc.unesco.org/archive/1992/whc-92-conf002-12e.pdf> accessed 22 May 2025.
26  Decision 38 COM 8B.12 adopted by the World Heritage Committee at its thirty-eighth session 
(Doha, Qatar 15–25 June 2014) (Doha, 7 July 2014) WHC-14/38.COM/16, 172–174 <https://whc.
unesco.org/archive/2014/whc14-38com-16en.pdf> accessed 22 May 2025; World Heritage List – 
Białowieża Forest, UNESCO <https://whc.unesco.org/en/list/33> accessed 22 May 2025.
27  Maciej Perkowski, Wojciech Zoń and Przemysław Saganek, The Disputed Bialowieża Forest: 
Legal Remedies for the Protection of Cross-Border Properties (Brill-Nijhoff 2022) 204–205.
28  See Uchwała Nr XXXIX/542/2022 Sejmiku Województwa Podlaskiego z  28 lutego 2022 r. 
w sprawie wypowiedzenia porozumień o międzynarodowej współpracy regionalnej Województ-
wa Podlaskiego (Rzeczpospolita Polska) z Obwodem Brzeskim i Grodzieńskim (Republika Biało- 
rusi) <https://bip.wrotapodlasia.pl/wojewodztwo/akty_prawne1/uchwaly_sej/uchwaly-sejmiku- 
od-2008/uchwala-nr-xxxix5422022-sejmiku-wojewodztwa-podlaskiego-z-dnia-2022-02-28.
html> accessed 22 May 2025; Samorządy wypowiadają umowy partnerstwa z miastami w Rosji 
i  na Białorusi, Serwis Samorządowy PAP, 02 March 2022. <https://samorzad.pap.pl/kategoria/
aktualnosci/samorzady-wypowiadaja-umowy-partnerstwa-z-miastami-w-rosji-i-na-bialorusi> 
accessed 22 May 2025. 
29  Rozporządzenie Ministra Środowiska z dnia 12 stycznia 2011 r. w sprawie obszarów specjalnej 
ochrony ptaków, Dz.U. 2011 nr 25 poz. 133.
30  Commission Decision of 13 November 2007 adopting, pursuant to Council Directive 92/43/
EEC, a first updated list of sites of Community importance for the Continental biogeographical 
region (notified under document number C(2007) 5403) [2008] OJ L 12, 383–677 <https://eur-lex.

https://whc.unesco.org/archive/1992/whc-92-conf002-12e.pdf
https://whc.unesco.org/archive/2014/whc14-38com-16en.pdf
https://whc.unesco.org/archive/2014/whc14-38com-16en.pdf
https://whc.unesco.org/en/list/33
https://bip.wrotapodlasia.pl/wojewodztwo/akty_prawne1/uchwaly_sej/uchwaly-sejmiku-
od-2008/uchwala-nr-xxxix5422022-sejmiku-wojewodztwa-podlaskiego-z-dnia-2022-02-28.html
https://bip.wrotapodlasia.pl/wojewodztwo/akty_prawne1/uchwaly_sej/uchwaly-sejmiku-
od-2008/uchwala-nr-xxxix5422022-sejmiku-wojewodztwa-podlaskiego-z-dnia-2022-02-28.html
https://bip.wrotapodlasia.pl/wojewodztwo/akty_prawne1/uchwaly_sej/uchwaly-sejmiku-
od-2008/uchwala-nr-xxxix5422022-sejmiku-wojewodztwa-podlaskiego-z-dnia-2022-02-28.html
https://samorzad.pap.pl/kategoria/aktualnosci/samorzady-wypowiadaja-umowy-partnerstwa-z-miastami-w-rosji-i-na-bialorusi
https://samorzad.pap.pl/kategoria/aktualnosci/samorzady-wypowiadaja-umowy-partnerstwa-z-miastami-w-rosji-i-na-bialorusi
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ%3AL%3A2008%3A012%3A0383%3A0677%3APL%3APDF
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actions undertaken in the Białowieża Forest by the PGL LP aimed at limiting 
losses in stands affected by the spruce bark beetle, the European Commission 
brought a case against Poland before the Court of Justice of the European Union 
for the breach of obligations under the Birds Directive and the Habitats Directive. 
The Court of Justice issued a judgment finding Poland in breach of its obligations. 
However, this ruling did not resolve the dispute concerning the appropriate man-
agement of the Białowieża Forest.31

The foregoing considerations compel several reflections. Firstly, it is clear that the 
scope of protection afforded to the Białowieża Forest is quite extensive, ranging 
from national measures to international frameworks.32 Secondly, the existence of 
such a wide variety of nature protection forms undoubtedly reflects the excep-
tional character of this area; however, it simultaneously results in a  complex 
management system for the Forest, which causes difficulties in ensuring proper 
protection of the site as an ecological whole.

The Białowieża Forest, as a unique ecosystem inscribed on the UNESCO World 
Heritage List, presents an immense and complex challenge for the States and 
international community that share it, in terms of selecting appropriate methods 
and forms of nature protection. Regulating the legal status of this site repeatedly 
brings about collisions between environmental protection regulations and the 
interests of local communities, who have lived in the vicinity of the Białowieża 
Forest for generations. The area subject to intensive protection requires the intro-
duction of restrictions on the use of natural resources, which directly affects the 
lives of residents and arouses their opposition. Additionally, their cultural and 
traditional ties to this area must be taken into account. The Forest is an example 
of an area where these contradictions take on particular intensity.33 There have 

europa.eu/LexUriServ/LexUriServ.do?uri=OJ%3AL%3A2008%3A012%3A0383%3A0677%3AP
L%3APDF> accessed 22 May 2025.
31  Judgement of the Court (Grand Chamber) from 17 April 2018 in Case C‑441/17, action for failure 
to fulfil obligations under Article 258 TFEU, ECLI:EU:C:2018:255; see Maciej Perkowski and 
Wojciech Zoń, ‘Sprawa Puszczy Białowieskiej przed Trybunałem Sprawiedliwości Unii Europe-
jskiej – uwagi z (odpowiedniej) perspektywy czasu’ (2021) 87 Studia Iuridica 412–428 <http://hdl.
handle.net/11320/17832> accessed 22 May 2025.
32  See Maciej Perkowski, Wojciech Zoń and Przemysław Saganek, The Disputed Bialowieża  
Forest: Legal Remedies for the Protection of Cross-Border Properties (Brill-Nijhoff 2022).
33 A large portion of the local residents, in response to calls for designating the entire Forest as a na-
tional park, sought to organise a referendum to maintain the status quo. However, the referendum 
did not take place – see Starostwo w Hajnówce wstrzymało procedowanie uchwały o referendum 
w sprawie Puszczy Białowieskiej, 13 June 2024 <https://samorzad.pap.pl/kategoria/aktualnosci/ 
starostwo-w-hajnowce-wstrzymalo-procedowanie-uchwaly-o-referendum-w-sprawie> accessed 
22 May 2025. Attention should also be drawn to a  series of protests by forestry workers and 
the social groups supporting them – see Renata Reda, ‘Radni Sejmiku zajmą się obroną branży  

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ%3AL%3A2008%3A012%3A0383%3A0677%3APL%3APDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ%3AL%3A2008%3A012%3A0383%3A0677%3APL%3APDF
http://hdl.handle.net/11320/17832
http://hdl.handle.net/11320/17832
https://samorzad.pap.pl/kategoria/aktualnosci/
starostwo-w-hajnowce-wstrzymalo-procedowanie-uchwaly-o-referendum-w-sprawie
https://samorzad.pap.pl/kategoria/aktualnosci/
starostwo-w-hajnowce-wstrzymalo-procedowanie-uchwaly-o-referendum-w-sprawie
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been relevant proposals, including the designation of the entire area as a national 
park (a concept that was abandoned following criticism) or the development of 
the so-called ‘Constitution for the Białowieża Forest’ – a specific document that 
would take into account all aspects related to the management of this valuable 
area.34 Such a situation invites consideration of unconventional solutions, raising 
the question of whether the concept of granting legal personhood to the Białow-
ieża Forest, in the spirit of the rights of nature doctrine, could resolve the issue of 
effective protection of this area while taking into account the interests of its local 
inhabitants.

3. APPLICATION OF THE RIGHTS OF NATURE CONCEPT

When considering the implementation of the rights of nature concept in Poland, 
and prospectively also in Belarus, it is essential to take into account the legal, 
cultural, and political specificities of both countries. In the context of the Białow-
ieża Forest, an area of exceptional natural significance, granting rights to nature 
could represent a  breakthrough in its protection. Conversely, the absence of 
an established practice in this regard presents an opportunity to develop a  tai-
lor-made solution. As emphasised by O’Donnell and Talbot-Jones, the success of 
implementing the rights of nature depends on adapting them to the local context 
and ensuring effective enforcement mechanisms. In the case of Poland, this would 
require consideration of both legal and social conditions.35 Polish legal frame-
works already allow for the legal subjectification of ‘protection organisations’, 
which could serve as a foundation for advancing the rights of nature approach.

drzewnej, Puszczą Białowieską i  pomocą gminom po powodzi’, Polskie Radio Białystok,  
24 October 2024 <https://www.radio.bialystok.pl/wiadomosci/index/id/243935https://hajnowka. 
naszemiasto.pl/puszcza-bialowieska-lesnicy-z-trzech-puszczanskich/ar/c1-9638245> accessed 
22 May 2025. See also Alan Weiss, ‘Kluczowy moment dla Puszczy Białowieskiej. Nowe za-
grożenie’, Onet.pl, 03 July 2024 <https://www.onet.pl/styl-zycia/dzikie-zycie/kluczowy-moment- 
dla-puszczy-bialowieskiej-nowe-zagrozenie/86np4f2,30bc1058>; Piotr Toborek, ‘Dość klepania 
po plecach. Szykuje się bój o Puszczę Białowieską’, Portal Samorządowy, 10 March 2024 <https://
www.portalsamorzadowy.pl/komunikacja-spoleczna/dosc-klepania-po-plecach-szykuje-sie- 
boj-o-puszcze-bialowieska,528771.html?mp=promo#google_vignette> accessed 22 May 2025.
34  See ‘Puszcza Białowieska. Resort klimatu wyjaśnia: jej cały obszar nie będzie parkiem naro-
dowym’, polskieradio24.pl, 02 March 2024 <https://polskieradio24.pl/artykul/3343636,puszcza- 
bialowieska-resort-klimatu-wyjasnia-jej-caly-obszar-nie-bedzie-parkiem-narodowym> accessed 
22 May 2025; ‘Ochrona Puszczy Białowieskiej jednym z priorytetów resortu klimatu’, Ministerst-
wo Klimatu i  Środowiska, 09 May 2024 <https://www.gov.pl/web/klimat/ochrona-puszczy-bia-
lowieskiej-jednym-z-priorytetow-resortu-klimatu> accessed 22 May 2025.
35  Erin L O’Donnell and Julia Talbot-Jones, ‘Creating legal rights for rivers: lessons from Austral-
ia, New Zealand, and India’ (2018) 23(1) Ecology and Society 9 <https://www.ecologyandsociety.
org/vol23/iss1/art7/> accessed 22 May 2025.

https://www.radio.bialystok.pl/wiadomosci/index/id/243935https://hajnowka.
naszemiasto.pl/puszcza-bialowieska-lesnicy-z-trzech-puszczanskich/ar/c1-9638245
https://www.radio.bialystok.pl/wiadomosci/index/id/243935https://hajnowka.
naszemiasto.pl/puszcza-bialowieska-lesnicy-z-trzech-puszczanskich/ar/c1-9638245
https://www.onet.pl/styl-zycia/dzikie-zycie/kluczowy-moment-
dla-puszczy-bialowieskiej-nowe-zagrozenie/86np4f2,30bc1058
https://www.onet.pl/styl-zycia/dzikie-zycie/kluczowy-moment-
dla-puszczy-bialowieskiej-nowe-zagrozenie/86np4f2,30bc1058
https://www.portalsamorzadowy.pl/komunikacja-spoleczna/dosc-klepania-po-plecach-szykuje-sie-
boj-o-puszcze-bialowieska,528771.html?mp=promo#google_vignette
https://www.portalsamorzadowy.pl/komunikacja-spoleczna/dosc-klepania-po-plecach-szykuje-sie-
boj-o-puszcze-bialowieska,528771.html?mp=promo#google_vignette
https://www.portalsamorzadowy.pl/komunikacja-spoleczna/dosc-klepania-po-plecach-szykuje-sie-
boj-o-puszcze-bialowieska,528771.html?mp=promo#google_vignette
https://polskieradio24.pl/artykul/3343636,puszcza-
bialowieska-resort-klimatu-wyjasnia-jej-caly-obszar-nie-bedzie-parkiem-narodowym
https://polskieradio24.pl/artykul/3343636,puszcza-
bialowieska-resort-klimatu-wyjasnia-jej-caly-obszar-nie-bedzie-parkiem-narodowym
https://www.gov.pl/web/klimat/ochrona-puszczy-bialowieskiej-jednym-z-priorytetow-resortu-klimatu
https://www.gov.pl/web/klimat/ochrona-puszczy-bialowieskiej-jednym-z-priorytetow-resortu-klimatu
https://www.ecologyandsociety.org/vol23/iss1/art7/
https://www.ecologyandsociety.org/vol23/iss1/art7/
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As emphasised by Adam Habuda, ‘Certain natural resources simultaneously 
constitute objects of legal protection and subjects of law. For example, a national 
park is, on the one hand, an object of protection as an area distinguished by its 
natural values, and on the other hand, it is simultaneously a State legal person, 
that is, a subject of law, as provided for in Article 8a of the Nature Conservation 
Act. It should be emphasised, however, that the legislature primarily refers to the 
structural aspect, viewing the national park as an organisational unit established 
to perform public tasks, as indicated by the reference in the Nature Conservation 
Act to Article 9 point 14 of the applicable Public Finance Act’.36 Therefore, in the 
case of the Białowieża National Park, certain elements of legal subjectivity exist. 
Nevertheless, the anthropocentric approach to the environment predominates 
in the Polish legal system; the environment and its individual components are 
not regarded as entities equal to humans, but rather as subordinate to them.37 
The introduction of the Rights of Nature (RoN) would require a paradigm shift, 
whereby nature conservation is perceived not only through the lens of benefits to 
humans but also as an end in itself. Theoretically, one could consider adopting 
provisions modelled on Ecuadorian solutions, where the Constitution recognises 
the rights of nature (Constitution of the Republic of Ecuador 2008), or Bolivian 
legislation (Ley de Derechos de la Madre Tierra). In practice, however, enforce-
ment of such provisions could prove difficult.

Alternatively, the New Zealand model (Whanganui) could be considered, granting 
the Białowieża Forest legal personhood with appointed guardians representing its 
interests. Yet, this too would face legal limitations due to the parallel application 
of Polish and Belarusian law. Such a solution would also, to some extent, have to 
‘consume’ or integrate existing forms of protection. At the same time, financing 
such a legal entity would remain problematic. Furthermore, questions would arise 
regarding liability for damage to persons and property resulting from natural 
processes interacting with the surrounding socio-economic environment. It is 
unclear whether such liability should be excluded absolutely in cases of force 
majeure, or rather precisely defined.

36  Adam Habuda, ‘Przyroda i  jej elementy. Przedmiot ochrony prawnej czy podmioty prawa?’ 
(2023) 1(34) Radca Prawny. Zeszyty Naukowe 84.
37  The Act of 27 April 2001 Environmental Protection Law (Ustawa z dnia 27 kwietnia 2001 r. 
Prawo ochrony środowiska, Dz.U. 2024.54 t.j.) adopts the perspective of sustainable development 
as the starting point for environmental protection. According to Article 3, point 13, environmental 
protection means undertaking or refraining from actions that enable the preservation or restoration 
of natural balance; this protection particularly involves: a) rational shaping of the environment and 
management of environmental resources in accordance with the principle of sustainable develop-
ment, b) preventing pollution, c) restoring natural elements to their proper condition.
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Should the decision be made not to grant the Białowieża Forest full legal subjec-
tivity akin to natural or legal persons under national law, it may be worthwhile to 
consider introducing elements of such subjectivity. Practically, this could involve 
enacting provisions enabling the Forest (or its designated representative) to bring 
legal actions to court in defence of its rights, for example, in cases of activities 
threatening the integrity of its ecosystem. Moreover, it would be important to 
define specific rights of the Forest, such as the right to exist, to develop, and to 
regenerate its natural processes.

Introducing such changes into the Polish legal system would require amendments 
to laws concerning nature protection, spatial planning, and forest management, or 
the enactment of dedicated special regulations. Of course, there are many further 
implications to consider.

4. CHALLENGES AND CONTROVERSIES

The implementation of the Rights of Nature (RoN) concept in relation to the 
Białowieża Forest, as in other areas, inevitably involves various challenges and 
controversies. One of the primary issues is the conflict between nature conserva-
tion and economic activities such as forestry and tourism. A key aspect concerns 
whether the rights granted to nature can be effectively enforced, which requires 
balancing the interests of diverse stakeholder groups. Granting rights to the Forest 
could preclude the possibility of intensive forest management, which would, in 
turn, intensify opposition from sectors connected to the timber industry, including 
local inhabitants. Similarly, the development of tourism would need to be care-
fully balanced to avoid threatening the ecological integrity of the Forest, a condi-
tion that the tourism industry might not readily accept. An additional challenge 
stems from the transboundary nature of the Białowieża Forest and the specific 
characteristics of Polish-Belarusian relations. In this context, implementing RoN 
for the entire area would require a cooperative partnership with Belarus, which 
may be complicated due to differing legal and political systems, and currently, 
predominantly influenced by the geopolitical situation. As previously noted, 
following Belarus’s support of Russian aggression against Ukraine, Polish local 
governments have terminated agreements with their Belarusian (and naturally 
Russian) partners. Simultaneously, Belarusian authorities have been supporting 
migratory pressure on the Polish-Belarusian border – a significant segment of the 
European Union’s external border – which negatively affects regional security.38 

38  See, e.g., Artem Graban, ‘Instrumentalisation of Fear and Securitisation of “Eastern Borders 
Route”: The Case of Poland-Belarus “Border Crisis”’ (2023) 3(2) European Security 236–260 
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Introducing protection based on the Rights of Nature (RoN) in the Polish part of 
the Białowieża Forest, while maintaining the status quo on the Belarusian side, 
carries the risk that conservation efforts will be ineffective in the context of the 
ecosystem functioning as a whole.

An alternative may be to utilise existing forms of nature protection, such as 
national parks and nature reserves, to achieve RoN objectives. However, the 
high likelihood of opportunism among decision-makers could significantly dis-
tort these goals. Another option worth considering is the innovative use of the 
European Grouping of Territorial Cooperation (EGTC), which is promoted by 
the European Union (and incorporated into its law39 as well as the legal systems 
of Member States) primarily to facilitate cross-border cooperation. Unlike the 
euroregion – which lacks legal personality – the EGTC is a  form of corporate 
legal entity that does not preclude the operation of standard nature protection 
forms, but rather organisationally optimises them.

The EGTC structure could, therefore, serve as one of the tools supporting the 
implementation of RoN in relation to transboundary ecosystems. It enables coop-
eration between entities located in EU Member States (with the possibility of 
including third countries) in managing shared natural resources.40 However, the 
effectiveness of this solution depends on the scope of its application – it may 
address problems either fragmentarily or comprehensively, depending on the 
agreements adopted and geopolitical conditions. This, however, is an aspect that 
requires separate, detailed analysis.

https://doi.org/10.1080/09662839.2023.2287499; Marcin Kośka, ‘Protection of the Land Border of 
the Republic of Poland with the Republic of Belarus in Relation to the Migration Crisis from July 
2021 to June 2024’ (2024) 288(3) Wiedza Obronna 119–42 <https://doi.org/110.34752/2024-3-9>.
39  Regulation (EC) No 1082/2006 of the European Parliament and of the Council of 5 July 2006 on 
a European grouping of territorial cooperation (EGTC), Official Journal of the European Union  
L 210 of 31 July 2006, 19–24; Regulation (EU) No 1302/2013 of the European Parliament and of 
the Council of 17 December 2013 amending Regulation (EC) No 1082/2006 on a European group-
ing of territorial cooperation (EGTC) as regards the clarification, simplification and improvement 
of the establishment and functioning of such groupings, Official Journal of the European Union 
L 347 of 20 December 2013, 303–319.
40  See Elisabetta Nadalutti, ‘Does the “European Grouping of Territorial Co-operation” Promote 
Multi-level Governance within the European Union?’ (2013) 51(4) Journal of Common Market 
Studies 756–771 <https://doi.org/10.1111/jcms.12014>; Peter Ulrich, ‘Territorial Cooperation, Su-
praregionalist Institution-Building and National Boundaries: The European Grouping of Territori-
al Cooperation (EGTC) at the Eastern and Western German Borders’ (2019) 28(1) European Plan-
ning Studies 57–80 <https://doi.org/10.1080/09654313.2019.1623974>; Hynek Böhm, ‘Five Roles 
of Cross-Border Cooperation Against Re-Bordering’ (2021) 38(3) Journal of Borderlands Studies 
487–506 <https://doi.org/10.1080/08865655.2021.1948900>.

https://doi.org/10.1080/09662839.2023.2287499
https://doi.org/110.34752/2024-3-9
https://doi.org/10.1111/jcms.12014
https://doi.org/10.1080/09654313.2019.1623974
https://doi.org/10.1080/08865655.2021.1948900
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II. CONCLUSIONS

Strengthening nature protection by granting the Białowieża Forest legal sub-
jectivity could represent a breakthrough in its conservation. When considering 
the benefits of the Rights of Nature (RoN) concept, it is important to emphasise 
that this approach enables judicial protection of nature as such, and in its own 
interest. The establishment of RoN with respect to the Białowieża Forest would 
not directly lead to a more restrictive nature protection regime; however, it could 
complicate the situation of the local population, which may become apparent in 
decision-making processes relating to the area. As already indicated by previously 
cited voices concerning the protection of this region,41 the residents often feel that 
their situation is not taken into account. It is, therefore, crucial to consider the 
rational interests of all parties and to find compromises in this regard.

An additional challenge is the transboundary character of the Białowieża For-
est, the specific nature of Polish-Belarusian relations, and their current state. 
Although, in theory, more effective protection of the Białowieża Forest across 
borders could be envisaged through a dedicated international agreement between 
Poland and Belarus (e.g., a  localised treaty),42 this remains wishful thinking 
under the present geopolitical conditions.

Regardless of the legal protection model adopted, it is essential that the solution 
ensures effective protection of the Białowieża Forest as an ecological whole, irre-
spective of State borders, while taking into account the fluctuating geopolitical 
relations. Another important aspect is raising social awareness about RoN and the 
benefits of nature conservation on both the Polish and Belarusian sides, which 
could contribute to increased support for initiatives based on this concept.

The authors recognise the need for further legal research, including comparative 
legal studies, as well as social research incorporating the voices of the local pop-
ulation. The results of such studies should form the basis for legislative actions 
concerning the protection of the Białowieża Forest. 

ACKNOWLEDGEMENTS

The publication was prepared within the framework of the project titled ‘Rights 
of Nature – A Vehicle for Sustainable Development? Operationalisation and Cri-

41  See footnotes 3 and 33.
42  See Maciej Perkowski, Wojciech Zoń and Przemysław Saganek, The Disputed Bialowieża For-
est: Legal Remedies for the Protection of Cross-Border Properties (Brill-Nijhoff 2022) 207, 216–
17; see also Malgosia Fitzmaurice, ‘Third Parties and the Law of Treaties’ (2002) 6(1) Max Planck 
Yearbook of United Nations Law Online 78–79 <https://doi.org/10.1163/18757413-00601003>.

https://doi.org/10.1163/18757413-00601003


97THE CONCEPT OF RIGHTS OF NATURE IN THE BIAŁOWIEŻA FOREST...

tique from an International and Comparative Law Perspective’ (RONSUS), grant 
no 2021/43/B/HS5/01839, funded by the National Science Centre, Poland. The 
authors serve as investigators in the project.

REFERENCES

Alves F and others, ‘The Rights of Nature and the Human Right to Nature: An Overview 
of the European Legal System and Challenges for the Ecological Transition’ (2023) 11 
Frontiers in Environmental Science <https://doi.org/10.3389/fenvs.2023.1175143>
Bar W, ‘Nowa dogmatyka konstytucji Republiki Ekwadoru. Casus praw natury’ (2010) 
Teka Komisji Prawniczej PAN Oddział w Lublinie 46
Böhm H, ‘Five Roles of Cross-Border Cooperation Against Re-Bordering’ (2021) 38(3) 
Journal of Borderlands Studies 487–506 <https://doi.org/10.1080/08865655.2021.194890
0>
Fitzmaurice M, ‘Third Parties and the Law of Treaties’ (2002) 6(1) Max Planck Yearbook 
of United Nations Law Online 78–79 <https://doi.org/10.1163/18757413-00601003>
Finnis J, Natural Law and Natural Rights (Oxford University Press 2011) 396
Graban A, ‘Instrumentalisation of Fear and Securitisation of “Eastern Borders Route”: 
The Case of Poland-Belarus “Border Crisis”’ (2023) 3(2) European Security 236–60 
<https://doi.org/10.1080/09662839.2023.2287499> 
Guzmán JJ, ‘Decolonizing Law and Expanding Human Rights: Indigenous Conceptions 
and the Rights of Nature in Ecuador’ (2019) 4 Deusto Journal of Human Rights 73–74
Habuda A, ‘Przyroda i jej elementy. Przedmiot ochrony prawnej czy podmioty prawa?’ 
(2023) 1(34) Radca Prawny. Zeszyty Naukowe 84
Herold K, ‘The Rights of Nature: Indigenous Philosophies Reframing Law’ (2017) Truth-
out <https://truthout.org/articles/the-rights-of-nature-indigenous-philosophies-refram-
ing-law/> accessed 22 May 2025
Jalinik M, Ekonomiczne, społeczne i  ekologiczne znaczenie Puszczy Białowieskiej na 
obszarze Polski (Oficyna Wydawnicza Politechniki Białostockiej 2024) 73
Jaroszewicz B, ‘Państwowy Park Narodowy “Belovezhkaya Pushcha”’ in A Obidziński 
(ed), Z Mazowsza na Polesie i Wileńszczyznę. Zróżnicowanie i ochrona szaty roślinnej 
pogranicza Europy Środkowej i Północno-Wschodniej (Polskie Towarzystwo Botaniczne 
2010) 234
Kośka M, ‘Protection of the Land Border of the Republic of Poland with the Republic of 
Belarus in Relation to the Migration Crisis from July 2021 to June 2024’ (2024) 288(3) 
Wiedza Obronna 119–142 <https://doi.org/110.34752/2024-3-9>
Kula E, Wróblewski Z  and Starościc A, ‘The Conflict over Białowieża Forest in the 
Light of Philip Kitcher’s Ideal Deliberation’ (2024) 73 Environmental Management 481 
<https://doi.org/10.1007/s00267-023-01906-w>

https://doi.org/10.3389/fenvs.2023.1175143
https://doi.org/10.1080/08865655.2021.1948900
https://doi.org/10.1080/08865655.2021.1948900
https://doi.org/10.1163/18757413-00601003
https://doi.org/10.1080/09662839.2023.2287499
https://truthout.org/articles/the-rights-of-nature-indigenous-philosophies-reframing-law/
https://truthout.org/articles/the-rights-of-nature-indigenous-philosophies-reframing-law/
https://doi.org/110.34752/2024-3-9
https://doi.org/10.1007/s00267-023-01906-w


98 MACIEJ PERKOWSKI, Wojciech Zoń

Łaciński P, ‘System polityczny Ekwadoru w  świetle konstytucji z  2008 roku’ (2009) 
12(1) Ameryka Łacińska. Kwartalnik Analityczno-Informacyjny 36–37
Łuniewski S, Gospodarowanie Puszczą Białowieską jako ekosystemem przyrodniczo 
cennym (Oficyna Wydawnicza Politechniki Białostockiej 2023)
Mihnea T, Understanding the Rights of Nature: A Critical Introduction (New Ecology 6, 
transcript Verlag 2022) 70 <https://doi.org/10.14361/9783839454312>
Nadalutti E, ‘Does the “European Grouping of Territorial Co-operation” Promote Mul-
ti-level Governance within the European Union?’ (2013) 51(4) Journal of Common Mar-
ket Studies 756–771 <https://doi.org/10.1111/jcms.12014>
Najwyższa Izba Kontroli, ‘Informacja o wynikach kontroli: Działania podmiotów pub-
licznych w  związku z  kryzysem ekologicznym na rzece Odrze’, Delegatura w  Opo-
lu, LOP.430.3.2023, nr ewid.97/2023/D/22/505/LOP <https://www.nik.gov.pl/plik/
id,28435,vp,31265.pdf> accessed 22 May 2025
O’Donnell EL and Talbot-Jones J, ‘Creating legal rights for rivers: lessons from Austral-
ia, New Zealand, and India’ (2018) 23(1) Ecology and Society 9 <https://www.ecology-
andsociety.org/vol23/iss1/art7/> accessed 22 May 2025
Perkowski M and Zoń W, ‘Sprawa Puszczy Białowieskiej przed Trybunałem Sprawiedli-
wości Unii Europejskiej – uwagi z (odpowiedniej) perspektywy czasu’ (2021) 87 Studia 
Iuridica 412–428 <http://hdl.handle.net/11320/17832> accessed 22 May 2025
Perkowski M, Zoń W and Saganek P, The Disputed Bialowieża Forest: Legal Remedies 
for the Protection of Cross-Border Properties (Brill-Nijhoff 2022) 204–205
Polskie Radio 24, ‘Puszcza Białowieska. Resort klimatu wyjaśnia: jej cały obszar nie 
będzie parkiem narodowym’ <https://polskieradio24.pl/artykul/3343636,puszcza- 
bialowieska-resort-klimatu-wyjasnia-jej-caly-obszar-nie-bedzie-parkiem-narodo- 
wym> accessed 22 May 2025
Portal Samorządowy, ‘Puszcza Białowieska pod większą ochroną. Cały obszar stanie 
się parkiem narodowym’ (13 February 2024) <https://www.portalsamorzadowy.pl/ochro-
na-srodowiska/puszcza-bialowieska-pod-wieksza-ochrona-caly-obszar-stanie-sie-parki-
em-narodowym,523605.html?mp=promo> accessed 22 May 2025
‘Samorządy wypowiadają umowy partnerstwa z  miastami w  Rosji i  na Białorusi’, 
Serwis Samorządowy PAP, 02 March 2022 <https://samorzad.pap.pl/kategoria/aktual- 
nosci/samorzady-wypowiadaja-umowy-partnerstwa-z-miastami-w-rosji-i-na-bialorusi> 
accessed 22 May 2025
Szujecki A, Puszcza Białowieska. Konflikty wokół ochrony i zarządzania (Centrum In-
formacyjne Lasów Państwowych 2008) 3
Tanasescu M, Understanding the Rights of Nature: A Critical Introduction (New Ecolo-
gy 6, transcript Verlag 2022) 70 <https://doi.org/10.14361/9783839454312>
Tierney BB, ‘Natural Law and Natural Rights: Old Problems and Recent Approaches’ 
(2002) 64(3) The Review of Politics 389 <https://doi.org/10.1017/s0034670500034914>
Ulrich P, ‘Territorial Cooperation, Supraregionalist Institution-Building and National 
Boundaries: The European Grouping of Territorial Cooperation (EGTC) at the Eastern 

https://doi.org/10.14361/9783839454312
https://doi.org/10.1111/jcms.12014
https://www.nik.gov.pl/plik/id,28435,vp,31265.pdf
https://www.nik.gov.pl/plik/id,28435,vp,31265.pdf
https://www.ecologyandsociety.org/vol23/iss1/art7/
https://www.ecologyandsociety.org/vol23/iss1/art7/
http://hdl.handle.net/11320/17832
https://polskieradio24.pl/artykul/3343636,puszcza-
bialowieska-resort-klimatu-wyjasnia-jej-caly-obszar-nie-bedzie-parkiem-narodo-
wym
https://polskieradio24.pl/artykul/3343636,puszcza-
bialowieska-resort-klimatu-wyjasnia-jej-caly-obszar-nie-bedzie-parkiem-narodo-
wym
https://www.portalsamorzadowy.pl/ochrona-srodowiska/puszcza-bialowieska-pod-wieksza-ochrona-caly-obszar-stanie-sie-parkiem-narodowym,523605.html?mp=promo
https://www.portalsamorzadowy.pl/ochrona-srodowiska/puszcza-bialowieska-pod-wieksza-ochrona-caly-obszar-stanie-sie-parkiem-narodowym,523605.html?mp=promo
https://samorzad.pap.pl/kategoria/aktual-
nosci/samorzady-wypowiadaja-umowy-partnerstwa-z-miastami-w-rosji-i-na-bialorusi
https://samorzad.pap.pl/kategoria/aktual-
nosci/samorzady-wypowiadaja-umowy-partnerstwa-z-miastami-w-rosji-i-na-bialorusi
https://doi.org/10.14361/9783839454312
https://doi.org/10.1017/s0034670500034914


99THE CONCEPT OF RIGHTS OF NATURE IN THE BIAŁOWIEŻA FOREST...

and Western German Borders’ (2019) 28(1) European Planning Studies 57–80 <https://
doi.org/10.1080/09654313.2019.1623974>
Viaene L, ‘Ríos: seres vivientes y personalidad jurídica. Nuevos argumentos legales de 
los territorios de los pueblos indígenas’ (2017) Plaza Pública <https://www.plazapubli-
ca.com.gt/content/rios-seres-vivientes-y-personalidad-juridica-nuevos-argumentos-le-
gales-en-la-defensa-de-los> accessed 22 May 2025
Weiss A, ‘Kluczowy moment dla Puszczy Białowieskiej. Nowe zagrożenie’, Onet.pl,  
03 July 2024 <https://www.onet.pl/styl-zycia/dzikie-zycie/kluczowy-moment-dla- 
puszczy-bialowieskiej-nowe-zagrozenie/86np4f2,30bc1058> accessed 22 May 2025
Zientarski J and Szmyt J, ‘Czy cała Puszcza Białowieska powinna być parkiem naro-
dowym?’ (2017) 78(1) Leśne Prace Badawcze 93
Zoń W and Perkowski M, ‘Sprawa Puszczy Białowieskiej przed Trybunałem Sprawiedli-
wości Unii Europejskiej – uwagi z (odpowiedniej) perspektywy czasu’ (2021) 87 Studia 
Iuridica 412–428 <http://hdl.handle.net/11320/17832> accessed 22 May 2025

https://doi.org/10.1080/09654313.2019.1623974
https://doi.org/10.1080/09654313.2019.1623974
https://www.plazapublica.com.gt/content/rios-seres-vivientes-y-personalidad-juridica-nuevos-argumentos-legales-en-la-defensa-de-los
https://www.plazapublica.com.gt/content/rios-seres-vivientes-y-personalidad-juridica-nuevos-argumentos-legales-en-la-defensa-de-los
https://www.plazapublica.com.gt/content/rios-seres-vivientes-y-personalidad-juridica-nuevos-argumentos-legales-en-la-defensa-de-los
https://www.onet.pl/styl-zycia/dzikie-zycie/kluczowy-moment-dla-
puszczy-bialowieskiej-nowe-zagrozenie/86np4f2,30bc1058
https://www.onet.pl/styl-zycia/dzikie-zycie/kluczowy-moment-dla-
puszczy-bialowieskiej-nowe-zagrozenie/86np4f2,30bc1058
http://hdl.handle.net/11320/17832


STUDIA IURIDICA CIX

Studia Iuridica 109
ISSN 0137-4346; e-ISSN 2544-3135

Copyright © by Claudia Brindis, Gustavo Hernandez, 2025
Creative Commons: Attribution (CC BY) 4.0 
https://creativecommons.org/licenses/by/4.0/

https://doi.org/10.31338/2544-3135.si.2025-109.7

Claudia Brindis
PhD UN Expert on Harmony with Nature Program at Continental Level  
Associate Researcher, OIDN International Observatory for the Rights of Nature  
General Coordinator of the Council of Guardians of Nature from Earth Jurisprudence  
Mexico 
e-mail: derechosdelatierramexico@gmail.com

Gustavo Hernandez
PhD UN Expert on Harmony with Nature Program 
Co-Director Cross-Cultural Bridges  
Peru 
e-mail: hernandez@crossculturalbridges.org

AMICUS CURIAE: A TOOL TO ADVANCE  
THE RECOGNITION OF NATURE  

AS A SUBJECT OF RIGHTS

Abstract

In recent decades, the recognition of Nature as a subject of rights has gained momentum, 
especially in Latin America. Ecuador, Bolivia, Colombia, Mexico, and other countries 
have made significant progress in granting legal personality to ecosystems, rivers, and 
mountains, defending their existence and well-being as if they were entities with their 
own rights. One of the most powerful tools that has contributed to this progress is the 
amicus curiae, or ‘friend of the court’, which allows third parties to intervene in judicial 
proceedings by providing arguments, information, and perspectives that can influence 
judicial decisions. This paper will explore how amicus curiae has been fundamental to 
the recognition of Nature as a  subject of rights in Latin America, both in epistemic, 
judicial, and legislative terms, and how they have helped build the legal frameworks that 
support the idea that Nature has intrinsic values.

https://creativecommons.org/licenses/by/4.0/

https://doi.org/10.31338/2544-3135.si.2025-109.7

mailto:derechosdelatierramexico%40gmail.com?subject=
mailto:hernandez%40crossculturalbridges.org?subject=


101AMICUS CURIAE: A TOOL TO ADVANCE THE RECOGNITION...

KEYWORDS

amicus curiae, friend of the court, Rights of Nature, well-being, subject of rights

SŁOWA KLUCZOWE

amicus curiae, przyjaciel sądu, prawa natury, dobrostan, podmiot praw

I. EMERGENCE OF BIOCENTRIC EPISTEMOLOGIES: 
BUEN VIVIR OR GOOD LIVING AND HYBRID POLITICAL 

DISCOURSES IN LATIN AMERICA

Buen Vivir (Good Living) or Vivir Bien (Well-Being) encompasses a set of ideas 
that challenge the dominant logic of ‘development’ as the general narrative of 
modernity. A central aspect is how we interpret and value Nature. In several of its 
incarnations, Buen Vivir breaks with the traditional anthropocentric worldview of 
the European Enlightenment and invites the possibility of building an alternative 
order based on the coexistence of human beings in their full spectrum of diversity 
and in harmony with Nature.

The origins of the concept date back to the Indigenous communities of Latin 
America. However, Buen Vivir became increasingly prominent in the wake of 
political debates at the beginning of the 21st century, particularly its inclusion 
in the constitutional discussions of two Andean countries: Ecuador and Bolivia. 
Alliances between a transnational Indigenous movement, civil society, and some 
government actors also contributed to the concept’s growing visibility. Today, 
the concept is discussed on different continents and in various academic and 
non-academic spaces.

The meaning of Buen Vivir comes particularly from the Quechua and Aymara Indig-
enous traditions, although it can also be found in the experience of communities in 
the South American Amazon and in Indigenous worldviews and activist movements 
in Central and North America. The concept has philosophical similarities with Bud-
dhism and Taoism, as well as the South African notion of Ubuntu: ‘life as mutual 
support and care for Nature’. Buen Vivir is also linked to the creation of a  legal 
framework for the Rights of Nature. Ecuador was the first country in the world to 
recognise the Rights of Nature at the constitutional level. Moreover, Buen Vivir is 
linked to the European debate on happiness, well-being and the critique of economic 
growth, which even draws on the spiritualities of Indigenous communities.
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Under the gaze of its multiple forms, views and connections, Buen Vivir can be 
understood both as a critique of ‘development’ understood as infinite economic 
growth, and as a discursive shift that seeks to transcend modernity as a whole. 
The ongoing debates about well-being, quality of life, and ‘the environment’ take 
on new meaning in a  ‘biocentric turn’, which philosopher Bruno Latour refers 
to as a way out of environmentalism in crisis. This shift seeks to break with the 
anthropocentric stance of modernity and assign a new order to the separation of 
Nature and culture. Consequently, any approach to the ‘environmental question’ 
must overcome the binary between human beings and Nature by inviting dialogue 
with other ways of thinking about citizenship.

II. RECOGNITION OF NATURE AS SUBJECT OF RIGHTS 
IN LATIN AMERICA: CONTEXT BY COUNTRY AND WAYS 

FORWARD

The recognition of Nature as a  subject of rights in Latin America has been 
a  prominent legal and philosophical development, particularly influenced by 
indigenous worldviews and ecological concerns, responding to alliances between 
several societal and governmental actors. As a general rule, Indigenous organisa-
tions have been highlighting their views that have been silenced due to colonial 
historical processes. Several countries have nowadays incorporated the principle 
of Rights of Nature into their legal frameworks, with Ecuador and Bolivia leading 
the way. 

	● Ecuador (2008): Ecuador made a historic step by recognizing Nature as 
a subject of rights in its Constitution. Article 71 establishes that Nature 
has the right to exist, persist, maintain, and regenerate its vital cycles. This 
turn was the result of a series of social and legal struggles that included 
interventions by experts and organisations advocating for this approach.

	● Bolivia (2010): The Law on the Rights of Mother Earth, passed in 2010, 
granted Mother Earth legal personality, recognising rights to life, bio-
diversity, and conservation. This step was the result of a mobilisation 
that included, among other tools, the figure of the amicus curiae, with 
key interventions by environmental groups and indigenous movements.

	● Colombia (2016): The Constitutional Court granted legal personality to 
the Atrato River, a vital ecosystem for the region due to its cultural and 
ecological importance for local populations. This ruling was influenced 
by amicus curiae interventions that argued for comprehensive ecosys-
tem protection.
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	● Mexico (2014–present): strategic litigation has paved the way for greater 
debate on the recognition of Nature in the Mexican legal system. It has 
contributed to legislative progress with the recognition of Rights of 
Nature in the Constitutions of the States of Guerrero (2014), Mexico 
City (2017), Colima (2019), Oaxaca (2021), and the State of Mexico 
(2024). Similarly, secondary laws have been proposed, such as the Bill 
for the Defence and Recognition of the Rights of Rivers and other Water 
Sources in the State of Oaxaca (2021), and secondary laws proposed 
for Mexico City and the State of Guerrero (2024–2025), respectively. 
Another significant advance was the recognition of the intrinsic value 
of native maize as biocultural heritage in the State of Mexico (2023).

Strategic litigations have also contributed to the recognition of the Rights of 
Nature in the State of Yucatán. The first one was carried out in February 2022 
by the Mayan community of Homún, who began a  campaign demanding that 
the federal government recognise cenotes (water sources) as subjects of rights. 
Their demand arose from a long struggle against pig farms that polluted the local 
territory. The second litigation case is part of a movement that produced a court 
ruling recognising bees as subjects of rights, primarily due to their ecological and 
cultural importance. This initiative has been led by beekeepers and Mayan com-
munities who have fought against deforestation, pesticide use, and other factors 
that threaten bees.

	● Peru (2019–present) has been considered one of the least advanced 
Andean countries in terms of biocentric legislation. However, in recent 
years, the country has witnessed the beginning of an evolution towards 
the recognition of Rights of Nature. A. Draft proposal, National Con-
gress (2021). The proposal aims to recognise that Mother Nature, eco-
systems, and species are holders of rights and subjects of protection by 
the State. B. Municipal Ordinance, Province of Melgar, Puno Region 
(2019): recognises the Llallimayo River basin, tributary of Lake Titi-
caca, as a subject of rights. C. Municipal Ordinance, District of Oru-
rillo, Province of Melgar, Puno Region (2019): recognises water (in all 
its manifestations) as a subject of rights within the jurisdiction of the 
municipality. A recent ruling by the Nauta Court (2024) in Peru recog-
nises the Marañón River (main tributary of the Amazon River) as a sub-
ject of rights, and its local representatives as ‘guardians’. The ruling 
recognises not only the river’s right to exist but also the rights of all life 
forms to ‘maintenance and regeneration of their life cycles, structure, 
functions, and evolutionary processes’. This result reflects a  trend in 
the region that recognises nature not only as a common good but also as 
a collective entity subject to rights that must be legally protected.
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	● Argentina (2015–present): the best-known example recognizing 
Nature as a subject of rights is the case of ‘Puma Lola Limón’. In this 
case (2022), a judge declared a specific puma subject of rights, based on 
the criterion previously established in the case of the orangutan Sandra 
(2015), who was declared subject of rights by a judge in Buenos Aires 
City. This meant that the puma could not be treated as an object, but 
as an individual with rights. The judge ordered guarantees of natural 
conditions for habitat and activities that are necessary for the animal’s 
well-being.

There was also the case of the canaries (2025), in which the justice system of the 
Autonomous City of Buenos Aires also recognised seven canaries as subjects of 
rights or ‘sentient beings’. The court ordered their permanent custody to the NGO 
‘Pájaros Caídos’, where they live in a shelter. More recently, the case of Laguna 
Francia, in the province of Chaco, is also an example of how the Argentine justice 
system is protecting Nature as a subject of rights.

III. THE ROLE OF AMICUS CURIAE ENHANCING  
THE RECOGNITION OF NATURE  

AS A SUBJECT OF RIGHTS

Amicus curiae briefs have played a crucial role in the evolution of jurisprudence 
on the Rights of Nature. Amicus curiae, as a  legal entity, allows third parties, 
who are not directly involved in a dispute, to present their views in a court case, 
helping to influence court decisions. Through these interventions, organisations 
and experts have managed to raise awareness in the courts about the importance 
of granting Rights to Nature. Relevant cases in which the amicus curiae briefings 
have been used include the following:

	● Atrato River case in Colombia: various environmental and academic 
groups intervened as amici curiae, contributing with science on clari-
fying the ecological and cultural importance of the Atrato River. Their 
intervention was key to the Constitutional Court’s decision to grant 
legal personality to the river, thus protecting its ecological integrity.

	● Case of Lake Xolotlán in Nicaragua: interventions of amicus curiae 
were fundamental in arguing that aquatic ecosystems have an inher-
ent value that must be legally defended. These interventions helped 
strengthen the idea that water and aquatic ecosystems should be con-
sidered subjects of rights.

	● Wirikuta case in Mexico: the amicus curiae briefing in this case was 
instrumental in influencing the Supreme Court’s ruling, which consid-
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ered the impact of mining on an ecosystem that is sacred to the Wix-
árika community. The intervention of environmental and community 
organisations helped establish a  legal precedent for the protection of 
Nature from a human rights and Indigenous worldview perspective.

	● Laguna Francia case in Argentina: The amicus curiae allowed third 
parties to present information and arguments to the court to help 
resolve the conflict between neighbours and a development company 
that intended to build a housing development project in the area. The 
neighbours opposed the construction, arguing that the lagoon was an 
important ecosystem and that the development would generate envi-
ronmental problems.

IV. THE ROLE OF AMICUS CURIAE IN THE CREATION  
OF LAWS IN FAVOR OF THE RECOGNITION OF NATURE  

AS A COLLECTIVE ENTITY SUBJECT OF RIGHTS

In addition to their influence in the judicial sphere, amicus curiae briefings have 
also been instrumental in creating legal and regulatory frameworks that protect 
Nature as a subject of rights. Through amicus curiae interventions, legal and sci-
entific arguments have been presented. They have helped raise awareness among 
both legislators and judges about the need to recognise Nature not only as a ‘good’ 
(instead of a ‘resource’) to be protected, but as an autonomous subject with its 
own rights.

1. ECUADOR: POLITICAL CONSTITUTION (2008)  
AND ITS INFLUENCE ON SUBSEQUENT LEGISLATION

The recognition of the Rights of Nature in the 2008 Constitution was preceded 
by years of legal and social organisation, which included the use of amicus curiae 
briefings in environmental rights litigation. Amicus curiae interventions helped 
pave the way for constitutional reform that recognized Nature as a  subject of 
rights, directly influencing the creation of laws such as the Environmental Man-
agement Law.

2. BOLIVIA: LAW ON THE RIGHTS OF MOTHER EARTH (2010)

The Law on the Rights of Mother Earth in Bolivia was promoted by a coalition 
of Indigenous movements and environmental organisations that used amicus 



106 CLAUDIA BRINDIS, Gustavo Hernandez

curiae to lobby for legislative change. These interventions helped strengthen the 
arguments linking Rights of Nature with human rights, facilitating the enactment 
of a law granting legal personality to the Earth or Pachamama.

3. PERU: THE PATH TOWARD LEGISLATION RECOGNISING  
THE RIGHTS OF NATURE

In Peru, although formal recognition of Nature as a subject of rights at the con-
stitutional level has not yet been achieved, amicus curiae briefings have been 
instrumental in promoting more progressive laws regarding environmental pro-
tection. Through legal interventions in cases related to mining and deforestation, 
political pressure has been generated to incorporate Nature protection into new 
environmental laws, such as the Law on the Rights of Indigenous Peoples and the 
Forest Law.

4. MEXICO: LEGISLATIVE ADVANCES  
THROUGH AMICUS CURIAE

Amicus curiae has been key in the development of legal frameworks that pro-
mote the recognition of Rights of Nature. Although there is no explicit national 
legislation granting legal personality to Nature, the use of this tool has been 
crucial in several relevant cases. The Wirikuta case is a clear example of how 
the amicus curiae in a mining case helped the Supreme Court issue a ruling that 
considered environmental law principles, promoted the protection of the region’s 
sacred ecosystems, and influenced legislation by linking the rights of Indigenous 
communities with the protection of Nature. Furthermore, these interventions have 
created a basis for future debates on the inclusion of Nature as a subject of rights 
in the Mexican legal system.

V. IMPACTS ON THE INTERNATIONAL SPHERE: 
STRENGTHENING TREATIES AND FUTURE CHALLENGES

At the international level, amicus curiae has also been instrumental in influ-
encing treaties and conventions addressing the Rights of Nature. For example, 
within the framework of the Convention on Biological Diversity (CBD) and other 
international forums, Amicus Curiae interventions have promoted the integration 
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of principles that recognise the interdependence between human rights and eco-
system protection.

Despite progress, significant challenges remain in the effective implementation of 
the Rights of Nature. Resistance from economic and political sectors seeking to 
maintain the model of resource exploitation remains a significant barrier. How-
ever, the use of amicus curiae offers a promising path to continue building a solid 
foundation of legal, scientific, and social support to overcome these obstacles.

	● Legal challenges: political and economic resistance create obstacles 
to the implementation of biocentric laws in practice, but strengthening 
the amicus curiae position could remain crucial to overcoming those 
challenges.

	● Strengthening the amicus curiae as a  tool: as more amicus curiae 
are used in national and international courts, the legal framework for 
the recognition of Nature as a subject of rights will be strengthened, 
helping to consolidate this vision in the legal systems of the region and 
the world.

Recently, in December 2023, an amparo petition was filed against the Peruvian 
State for the lack of effective measures to decontaminate the great Lake Titicaca 
– the highest navigable lake in the world, considered a  sacred place of origin 
of the ancient Andean civilisation. The petition, accompanied by an amicus 
curiae process, requests the Peruvian State to develop a Regional Action Plan for 
decontamination and ecosystem recovery, and the recognition of Lake Titicaca, 
its ecosystems, and its tributaries as subjects of rights. This petition suggests the 
application of the legal concept of ‘biocultural’ rights developed by the Colom-
bian Constitutional Court in a  similar dispute, in which the Atrato River was 
recognised as a subject of rights. It also suggested the application of the rulings 
of Spanish courts regarding the recognition of Mar Menor as a subject of rights.

VI. CONCLUSION

Amicus curiae briefings have been a valuable tool in advancing the recognition of 
Nature as a subject of rights in Latin America. They have not only influenced key 
judicial decisions but have also played a fundamental role in the creation of reg-
ulatory and legislative frameworks that protect the environment, and even more 
so, the exploration of new forms of representation, participation, and governance 
involving populations of all kinds, without any discrimination. Through these 
interventions, a  solid foundation of legal, scientific, and social arguments has 
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been built, strengthening the idea that Nature must be recognised and protected as 
a subject with its own rights. This path continues to evolve, and the amicus curiae 
remains a  fundamental instrument in the fight for a more just and sustainable 
future for all living beings.
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I. INTRODUCTION

The idea of the rights of nature is gaining increasing attention worldwide. While in 
South American States one may observe processes of constitutionalising the fun-
damental rights of elements of nature,1 in European countries the concept remains 
relatively novel. At present, apart from the example of the Spanish Mar Menor 
lagoon,2 there is no significant successful instance of conferring legal personality 
on a natural object in Europe at the national level. Similarly, the European Union 
(EU) does not recognise the legal personality of natural entities. Nevertheless, 
nature plays an essential role within the EU legal system.3

The purpose of this article is to examine whether there are entities capable of 
representing the interests of nature in a manner that allows one to conclude that 
the construction of the rights of nature is embedded in the legal system of the EU, 
despite the absence of formal recognition of legal personality. To this end, sec-
tion 2 outlines the concept of rights of nature without legal personality, based on 
Hohfeld’s framework. Section 3 identifies the actors engaged in the enforcement 
of nature’s potential rights. Section 4 analyses the role of the European Commis-
sion (EC). Sections 5 and 6 discuss the position of members of the public and their 
access to justice at both national and EU levels. Finally, section 7 explores the role 
of preliminary references in the enforcement of norms with the participation of 
members of the public.

1  See María Valeria Berros, ‘Defending Rivers: Vilcabamba in the South of Ecuador’ (2017) 6 RCC 
Perspectives 37.
2  Ley 19/2022 de 30 de septiembre, para el reconocimiento de personalidad jurídica a la laguna  
del Mar Menor y su cuenca (BOE 2022 237).
3  See Maria Lee, EU Environmental Law, Governance and Decision-Making (2nd edn, Hart Pub-
lishing 2014) 1–27; Ludwig Krämer and Christopher Badger, Krämer’s EU Environmental Law  
(9th edn, Hart Publishing 2024).
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II. THE RIGHTS OF NATURE AS A CORRELATION  
OF DUTY AND RIGHT

The absence of formal articulation of a  legal norm does not preclude recogni-
tion of an unexpressed subjective right.4 Proper reconstruction of entitlements 
requires consideration of the system as a whole or in its organised parts. Accord-
ing to doctrinal definitions, two features characterise a  subjective right.5 First, 
a  substantive norm prescribes specific behaviour in a  given situation. Second, 
procedural norms should guarantee enforcement when the prescribed obligations 
are breached.

It is commonly held that if the legal system does not expressly confer legal per-
sonality on living or non-living elements of nature, they may be only objects, not 
subjects, of legal relations.6 Nevertheless, some scholars argue for recognising 
correlations of rights and duties between humans and elements of nature, func-
tionally approximating a classical legal relation.7

An example of a comprehensive analysis of the structure of legal relations, serving 
as a key reference point for the legal subjectivity of natural objects, animals, and 
artificial intelligence, is the work of Wesley N Hohfeld, focused on the classifi-
cation of broadly conceived rights.8 He observed that when referring to ‘rights’ 
legal science denotes diverse normative relations, which can be grouped into four 
pairs of correlatives: (i) right – duty, (ii) privilege – no-right, (iii) power – liability, 
(iv) immunity – disability.9

The existence of one element necessarily entails the correlation of the other. 
The relations described by Hohfeld in the ‘human-nature’ context were vividly 

4  Krystyna Urbańska, Prawo podmiotowe do dobrego środowiska w prawie międzynarodowym 
i polskim (Ars boni et aequi 2015) 263.
5  See Aleksander Wolter, Jerzy Ignatowicz and Krzysztof Stefaniuk, Prawo cywilne. Zarys części 
ogólnej (4th edn, Wolters Kluwer 2020) 155; Małgorzata Pyziak-Szafnicka, ‘Prawo podmiotowe’ 
in Marek Safjan (ed), System prawa prywatnego. Prawo cywilne – część ogólna (Instytut Nauk 
Prawnych PAN 2007); Sławomira Wronkowska, Analiza pojęcia prawa podmiotowego (Wy-
dawnictwo Naukowe Uniwersytetu im. Adama Mickiewicza 1973) 54.
6  See Ewa Łętowska, ‘Dwa cywilnoprawne aspekty praw zwierząt: dereifikacja i personifikacja’ 
in Adam Szpunar and others (eds), Studia z prawa prywatnego: księga pamiątkowa ku czci Pro-
fesor Biruty Lewaszkiewicz-Petrykowskiej (Wydawnictwo Uniwersytetu Łódzkiego 1997) 71–92.
7  Yaffa Epstein and Hendrik Schoukens, ‘A positivist approach to rights of nature in the European 
Union’ (2021) 12 Journal of Human Rights and the Environment 205.
8  Wesley Newcomb Hohfeld, ‘Some Fundamental Legal Conceptions as Applied in Judicial Rea-
soning’ (1913) 23 YLJ 16. See also Visa AJ Kurki, A Theory of Legal Personhood (Oxford Uni-
versity Press 2019) 141.
9  Cf Wronkowska (n 5) 50.
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illustrated by Yaffa Epstein and Hendrik Schoukens.10 If a human is under a duty 
to refrain from polluting a river, the river holds a corresponding right to remain 
unpolluted.11 An example of privilege would be the change of a  river’s course, 
while a power may be seen in the river’s capacity to modify property rights of 
adjacent land (e.g., through lateral erosion). Immunity, in turn, may be illustrated 
by the impossibility of altering the legal status of the river by another subject’s 
unilateral act. In legal texts, such correlations are rarely articulated explicitly. 
Instead, prohibitions, obligations, or entitlements of only one entity are prescribed. 
The detailed duties of the correlative party are then established through interpre-
tation, which enables a comprehensive characterisation of the legal relation.

The classical concept of rights is a  technical-legal construct useful for detailed 
inquiries within specific branches of law, yet its strict application may prove 
inadequate for rethinking the legal status of nature. The Hohfeldian framework 
creates theoretical grounds for constructing rights of animate and inanimate 
elements of nature without explicit legislative recognition of legal personality or 
standing. The existence of a right of nature requires the cumulative presence of 
two elements: (i) a material one – securing benefits for the natural entity, and  
(ii) a  formal one – procedural instruments ensuring protection of the legally 
relevant interest. Where both conditions are met, such a  legal relation may be 
qualified as functional legal subjectivity or sui generis subjectivity.

II. ACTORS INVOLVED IN THE ENFORCEMENT  
OF THE RIGHTS OF NATURE

Natural objects have no expressly established legal personality in EU law and, 
therefore, are not capable of representing their interests directly. Nevertheless, 
even certain entities with granted legal subjectivity can pursue their claims only 
through a representative, such as a legal guardian or governing body. Although 
the legal construct in question is not applied to natural objects, legal proceedings 
involve entities that carry out analogous functions and enforce the interests of 
nature. The enforcement in the EU can be conducted both on the national and the 
European level, which are based on the involvement of various entities, that can 
be divided into three categories – judicial authorities, executive authorities and 
members of the public. 

10  Epstein, Schoukens (n 7) 210.
11  Ibid.
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Owing to their competence to issue adjudicatory rulings, national courts or the 
Court of Justice of the European Union (CJEU) play the primary role in the 
enforcement of substantive legal norms, but due to impartiality they cannot be 
considered as representative of any interest other than the administration of justice 
and, therefore, do not perform a function of a representative of elements of nature.

Executive authorities are a crucial element of the national and EU law enforcement. 
It might appear that, in seeking the enforcement of EU environmental norms, 
national authorities act in the interest of natural objects. Such a conclusion, how-
ever, is incorrect, as most EU environmental obligations predominantly derive 
from directives12 and are incumbent upon the Member States. When a national 
authority undertakes measures aimed at securing the implementation of substan-
tive norms, it acts in the interest of the obligated Member State, rather than in 
the interest of nature itself. Within this correlation of rights and obligations, the 
interest of nature is realised only indirectly, which precludes national authori-
ties from being regarded as functional representatives of elements of nature. An 
institution of particular importance is the EC, which safeguards the enforcement 
of EU law. Its independence within the EU legal order, in conjunction with its 
special competences, enables it to undertake measures directed specifically at 
the implementation of substantive environmental law and at giving effect to the 
interests of nature.

Among non-institutional actors, a  key role is played by members of society – 
non-governmental organisations (NGOs) and individual citizens. Of the entities 
mentioned above, they are often the most strongly interested in ensuring that 
the Member State fulfils its obligations ‘towards’ the natural environment. Their 
involvement in the process of implementing environmental protection norms is 
based on public participation and access to justice, the scope of which determines 
the actual possibility of influencing the realisation of environmental rights.

III. THE EUROPEAN COMMISSION

Under Article 17 of the Treaty on European Union, the European Commission 
ensures the application of the Treaties and supervises compliance with Union law, 
including environmental provisions.13 The principal legal instrument through 
which the EC discharges its centralised, systemic role is the action for infringe-

12  Krämer, Badger (n 3) 52.
13  Consolidated version of the Treaty on European Union [2016] OJ C 202/1.
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ment of Treaty obligations by a Member State. The procedure under Article 258 
of the Treaty on the Functioning of the European Union (TFEU)14 extends to 
obligations stemming not only from primary law, but also from secondary Union 
law and empowers the EC to bring an action before the CJEU to ensure compli-
ance by Member States with their obligations. The existing case-law shows that 
an infringement action may serve as an effective instrument for ensuring the 
implementation of EU law safeguarding the interests of nature.

In the Commission v Poland case,15 the Commission alleged infringements of the 
Habitats Directive16 and the Birds Directive17 resulting from the failure to adopt 
adequate forest management measures with the Białowieża Forest Natura 2000 
site. The CJEU held that Poland had not met the conditions justifying a derogation 
from the protection regime and that the measures adopted posed a risk of ‘lasting 
harm to the ecological characteristics of that site’.18 The obligations arising from 
the directives to ensure measures necessary for the protection of habitats and spe-
cies were assessed separately. However, the judgment emphasised that ecosystem 
integrity and the interdependence of its components must be equally preserved.19 
The CJEU held that the Member State has failed to fulfil its obligations concern-
ing both the habitat ecosystem and individual species of fauna and flora.20

The Commission v Poland case is an example of the simultaneous presence of 
both the substantive and procedural elements of the functional legal subjectivity 
of nature. Firstly, the Court examined in detail the obligations stemming from 
directives. It underlined the necessity of preserving the integrity of the habitat 
ecosystem, as well as the specific obligations owed in respect of protected spe-
cies. These findings are sufficient to satisfy the substantive element of functional 
subjectivity. Secondly, from a  procedural perspective, the EC initiating the 
proceedings cannot be considered as pursuing its own interests, since the CJEU 
judgment had no direct effect on its legal or factual position. The infringement 
procedure serves to safeguard the public interest and to ensure the protection of 
elements of the natural environment. In this case, by exercising its powers, the EC 
functionally assumed the role of representative of the habitat ecosystem and of 

14  Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C 326/47.
15  CJEU Case C-441/17 Commission v Poland (Białowieża Forest) ECLI:EU:C:2018:255.
16  Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild 
fauna and flora [1992] OJ L 206/7.
17  Directive 2009/147/EC of the European Parliament and of the Council of 30 November 2009 on 
the conservation of wild birds [2009] OJ L 20/7.
18  Białowieża Forest (n 15) para 164.
19  Ibid paras 89, 108, 115–121.
20  Ibid para 268.
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species of fauna and flora, thereby meeting the procedural element of functional 
legal subjectivity.21

Nevertheless, it is difficult to unequivocally conclude that the EC fulfils the 
function of a representative of the interests of nature within the EU legal system. 
The principal difficulty lies in the broad scope of discretion enjoyed by the EC 
as regards the decision to initiate infringement proceedings, coupled with the 
absence of any remedy if the EC decides not to act.22 This weakens the role of 
the mechanism under Article 258 TFEU, particularly in circumstances where 
information on a potential infringement originates from members of the public. 
While the EC possesses instruments enabling it to enforce obligations relating to 
nature, its systemic role goes far beyond environmental protection. The lack of 
specialisation of the EC implies that an action under Article 258 TFEU may be 
regarded as an instrument for the enforcement of the rights of nature only under 
narrowly defined conditions. Given the complexity of factual situations, it may 
turn out that, in a particular case, environmental protection comes into conflict 
with another fundamental value of the EU law, with it being impossible to achieve 
both simultaneously. In such a situation, the EC would face the necessity of bal-
ancing the competing interests and deciding which of them should be prioritised.

IV. MEMBERS OF THE PUBLIC  
BEFORE NATIONAL COURTS

Experience shows that public authorities do not always provide a  sufficient 
guarantee of the full implementation of the Member State’s obligations. Both 
individuals and NGOs should be granted access to adequate legal instruments 
enabling participation in matters of public interest, in particular through access to 
justice in environmental matters. Both the EU and the Member States are parties 
to the Aarhus Convention (AC)23 which aims to enhance public involvement in 

21  Similar conclusions may be drawn from the Commission v Austria case (CJEU Case C-346/14 
ECLI:EU:C:2016:322), which concerned the misapplication of the Water Framework Directive 
(Directive 2000/60/EC of 23 October 2000 establishing a framework for Community action in the 
field of water policy [2000] OJ L 327/1) in the context of the construction of a power plant on the 
Schwarze Sulm river. The CJEU findings were formulated in a manner analogous to those in the 
Commission v Poland case. It appears that the absence of a finding of infringement in this case 
resulted from the improper formulation of the complaints by the Commission (see para 82).
22  See CJEU Case C-431/92 Commission v Germany ECLI:EU:C:1995:260, para 22.
23  Convention on Access to Information, Public Participation in Decision-Making and Access to 
Justice in Environmental Matters (Aarhus Convention) [2005] OJ L 124/4.
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environmental matters based on three pillars: (i) access to information, (ii) public 
participation in decision-making, and (iii) access to justice.

The Aarhus Convention establishes both a  general right of access to justice24 
and specific rights applicable in cases of violations of the right of access to infor-
mation25 and the right to public participation in decision-making.26 The latter 
are guaranteed only to a  subset of society possessing the status of ‘the public 
concerned’,27 whereas access to justice under Article 9(3) extends more broadly 
to ‘members of the public’. Pursuant to Article 9(3), the parties are required to 
ensure ‘members of the public have access to administrative or judicial procedures 
to challenge acts and omissions by private persons and public authorities which 
contravene provisions of its national law relating to the environment’.28 The Con-
vention obliges to guarantee that such remedies are adequate and effective in law, 
while also meeting the requirements of impartiality, equality and timeliness.29 
The available legal instruments must furthermore allow for a direct review of the 
legality of the contested acts.30

Given the brevity of Article 9(3) of the Aarhus Convention, the main issue con-
cerns the manner in which the Parties are to shape the relevant procedures. The 
Aarhus Convention Compliance Committee has emphasised that the scope of 
access to justice should be interpreted broadly, comprising infringements of any 
legal norms that relate, in any way, to the environment.31 This includes obli-
gations stemming from the EU directives and regulations binding the Member 
States, including provisions of directives that have not been properly transposed, 
but are nonetheless directly applicable by national courts.32

The Parties enjoy a  certain degree of autonomy in establishing the procedural 
framework for access to justice, both with respect to the type of procedure pro-
vided and the specific conditions governing the standing of entitled persons. On 
the one hand, there is no obligation to establish an actio popularis enabling all 
members of the public to challenge any infringement. On the other hand, the 
criteria adopted may not be so restrictive as to ‘effectively bar all or almost all 

24  Ibid Art 9(3).
25  Ibid Art 9(1)
26  Ibid Art 9(2).
27  See ibid Art 2(5).
28  Ibid Art 9(3).
29  Ibid Art 9(4).
30  Jonas Ebbesson (ed), The Aarhus Convention: An Implementation Guide (2nd edn, United Na-
tions Publication 2014) 199.
31  Aarhus Convention Compliance Committee ACCC/C/2006/18 Denmark, ECE/MP.PP/2008/5/
Add.4, para 26.
32  Ibid paras 26–27.
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environmental organisations or other members of the public from challenging 
acts or omissions that contravene national law relating to the environment’.33 An 
overly narrow definition of entities vested with standing could, in practice, render 
access to justice illusory.

Current implementation of Article 9(3) in secondary law remains fragmentary. It 
is limited essentially to Article 13 of Directive 2004/35/EC.34 However, access to 
justice guaranteed under this provision is confined to the scope of the act. In the 
absence of further secondary legislation, and considering the principle of proce-
dural autonomy, the responsibility for giving effect to the standard laid down in 
Article 9(3) rests with the Member States. This results in a differentiated level of 
protection and of minimum procedural guarantees available to members of the 
public, which has on several occasions been subject to review by the CJEU.

In the Lesoochranárske zoskupenie VLK case,35 a  Slovak environmental asso-
ciation was demanding recognition of its status as a party to administrative pro-
ceedings concerning an exception from the protection guaranteed to the brown 
bear. The CJEU held that Article 9(3), owing to its general wording, lacks direct 
effect.36 Consequently, neither individuals nor NGOs can derive standing directly 
from EU law, including the Aarhus Convention itself. In the absence of specific 
provisions under EU secondary legislation, the responsibility to establish appropri-
ate procedures rests with the Member States.37 Concurrently, the national courts 
adjudicating disputes involving EU law, are under an obligation ‘to interpret its 
national law in a way which, to the fullest extent possible, is consistent with the 
objectives laid down in Article 9(3) of the Aarhus Convention’.38 Accordingly, the 
interpretation of national procedural provisions should be oriented towards ena-
bling environmental organisations to challenge administrative decisions which 
may potentially be contrary to EU environmental law.39

It must be acknowledged that the limits of the principle of indirect effect, cou-
pled with the manner in which national procedural norms are formulated, may 
in practice restrict a court from granting locus standi to individuals or NGOs. 

33  Ibid para 29. See also Aarhus Convention Compliance Committee ACCC/C/2005/11 Belgium, 
ECE/MP.PP/C.1/2006/4/Add.2, paras 33–37.
34  Directive 2004/35/EC of 21 April 2004 on environmental liability with regard to the prevention 
and remedying of environmental damage [2004] OJ L 143/56.
35  CJEU Case C-240/09 Lesoochranárske zoskupenie VLK v Ministerstvo životného prostredia 
Slovenskej republiky ECLI:EU:C:2011:125.
36  Ibid para 45.
37  Ibid para 47.
38  Ibid para 50. See also CJEU Case C-106/89 Marleasing v Comercial Internacional de Aliment-
ación ECLI:EU:C:1990:395 para 8.
39  Ibid para 52.
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While it is true that a national court is under an obligation to disapply domestic 
provisions that conflict with EU law in the context of a  specific case, judicial 
practice suggests a  certain reluctance of judges to set aside national law. This 
judicial hesitancy may constitute an additional obstacle to ensuring standing for 
members of the public.40 In other words, even where a national judge is inclined 
to recognise standing, the clarity and rigidity of domestic provisions may preclude 
any departure from established practice in favour of the more general principles 
of the Aarhus Convention.

Although the CJEU consistently emphasises the need for uniformity in the appli-
cation of EU law, such a result cannot be guaranteed as long as the determination 
of standing criteria remains decentralised. It is worth endorsing Ludwig Krämer’s 
view that reducing divergences in the implementation of Article 9(3) of the AC 
could be achieved either by recognising its direct effect or through harmonisation 
by means of secondary legislation.41 Krämer considers that the direct effect of 
the access to justice is conceivable, while the CJEU’s restrictive approach should 
be understood less as a matter of legal necessity and more as a political choice.42 
While the actual motivations of the CJEU may be debated, it is undeniable that 
a more assertive judicial stance could significantly expand the range of actors 
enjoying general access to justice in environmental matters. Moreover, Member 
States have little incentive to extend such access, since it is often their own actions 
that constitute breaches of EU environmental law. For this reason, one should 
be sceptical of any assumption that national legislatures will, on a broad scale, 
introduce actio popularis or similarly liberal rules on standing for individuals and 
their organisations in environmental litigation.

Similar conclusions may be drawn from the ProtectNatur case,43 which constituted 
an unsuccessful attempt to mitigate the consequences of the refusal to recognise 
the direct effect of Article 9(3) in the Lesoochranárske zoskupenie VLK case. The 
ruling essentially reiterates the general principles of EU law and the core theses of 
earlier judgments, albeit with a different emphasis, yet without offering sufficiently 
precise guidance for national legislators. However, what distinguishes ProtectNatur 
is its acknowledgment of the role of environmental NGOs in law enforcement. The 
CJEU appears to be more concerned with restrictions on the standing of such organ-

40  The reluctance of national judges, despite its questionable nature from the perspective of le-
gal norms, is simultaneously understandable, particularly in light of the predictability of rulings, 
which is desirable in every legal system.
41  Ludwig Krämer, ‘Comment on case C-240/09 Lesoochranárske zoskupenie VLK: Access to 
justice in environmental matters: new perspectives’ (2011) 8 JEEPL 392, 448.
42  Krämer, Badger (n 3) 151.
43  CJEU Case C-664/15 ProtectNatur-, Arten- und Landschaftschutz Umweltorganisation 
ECLI:EU:C:2017:987.
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isations than with limitations on individuals, emphasising that NGOs act ‘usually in 
the public interest, rather than simply in the interests of certain individuals’.44 In the 
opinion of Advocate General Eleanor Sharpston, it is stressed that ‘environmental 
organisations give expression to the collective and public interest, which no one else 
would otherwise be able to defend. (…) In the long run, they make environmental 
procedures work better. In so doing, environmental organisations play a crucial role 
in protecting our shared environmental heritage’.45

The actions and primary objectives of environmental NGOs make it possible to 
regard them as representatives of the rights of elements of nature, which in turn 
constitutes a  formal basis for attributing to them sui generis legal subjectivity. 
Notwithstanding the concerns as to the manner in which their participation in 
the enforcement of environmental norms is implemented, particularly regarding 
the proper implementation of access to justice and the recognition of their locus 
standi, these organisations serve as a crucial guarantee of the enforcement of EU 
environmental law. By contrast, the role of individual citizens is less significant, 
as their participation in the enforcement of the rights of nature often combines the 
pursuit of both private and public interests. This dual character renders it chal-
lenging to draw a clear boundary between actions taken for individual benefit and 
those genuinely aimed at the protection of nature, thereby raising doubts about 
whether individual citizens can be considered as representatives of natural entities.

V. MEMBERS OF THE PUBLIC  
BEFORE EUROPEAN INSTITUTIONS

The EU law does not impose duties on the EU institutions in such a manner that 
their action could directly result in the violation of the substantive rights of nature. 
The primary responsibility in this respect rests with the Member States, which are 
obliged to ensure adequate protection of the natural environment. Nonetheless, 
the support expressed by EU institutions for a particular policy may conflict with 
the interests of nature and consequently produce adverse effects on its elements.

The EU institutions are not specialised in the protection of the natural environment 
and, therefore, rely on the expertise of specialists whose advisory input facilitates 
the proper balance of interests. Nevertheless, the final decisions may significantly 
depart from the recommendations provided. Environmental organisations play 

44  Ibid para 47.
45  CJEU Case C-664/15 ProtectNatur, Opinion of AG Sharpston [2017] ECLI:EU:C:2017:760  
para 80.
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a particularly significant role in the decision-making process, as they advance the 
interests of nature, which frequently stand in opposition to private interests and 
would otherwise remain unrepresented. Moreover, due to their high level of special-
isation, such organisations are more effective in safeguarding the interests of nature 
than individual citizens acting independently. Without granting NGOs standing to 
challenge the actions of the EU institutions, their other rights are not significant, as 
they amount merely to non-binding influence. As a party to the Aarhus Convention, 
the EU is under an obligation to implement its provisions, particularly Article 9(3). 
Nevertheless, mechanisms enabling the full realisation of the right of access to 
justice in environmental matters at the Union level have not yet been established.

Among the control instruments applicable across the EU legal system are the 
action for annulment of an EU act46 and the action for failure to act.47 However, 
public access to these remedies is severely limited by a restrictive interpretation of 
admissibility conditions.48 In addition, the partial implementation of Article 9(3) 
of the AC at the EU level has been implemented through Regulation 1367/2006,49 
which provides an internal review procedure of acts adopted by EU institutions,50 
followed by the possibility of bringing an action before the CJEU.51

Since the CJEU denied the direct effect of Article 9(3), individuals may rely only 
on remedies expressly provided under EU law. Standing to bring a direct action 
rests on two premises.52 On the one hand, both Treaty provisions and Aarhus 
obligations support broad access to justice. Given environmental objectives and 
the general guarantees of the right to an effective remedy,53 it is reasonable to 
expect the EU legislator to reduce barriers and extend locus standi for challeng-
ing institutional acts. On the other hand, existing rules remain restrictive, and 
case-law has entrenched their narrow reading.54 For environmental NGOs, the 

46  TFEU Art 263.
47  TFEU Art 265.
48  See Barbara Iwańska, ‘Zróżnicowanie i ograniczenia w dostępie do wymiaru sprawiedliwości 
w sprawach ochrony środowiska. Uwagi na tle implementacji konwencji z Aarhus w prawie unij-
nym’ [2020] Europejski Przegląd Sądowy 5, 14–15.
49  Regulation (EC) 1367/2006 of 6 September 2006 on the application of the provisions of the Aar-
hus Convention on Access to Information, Public Participation in Decision-Making and Access to 
Justice in Environmental Matters to Community Institutions and Bodies, OJ L 264/13.
50  Ibid Art 10.
51  Ibid Art 12.
52  Alicja Sikora, ‘Konstytucjonalizacja ochrony środowiska w prawie Unii Europejskiej’ [2017] 
Europejski Przegląd Sądowy 4, 14–15.
53  Charter of Fundamental Rights of the European Union [2012] OJ C 326/391 Art 47.
54  See CJEU Case C-25/62 Plaumann v Commission ECLI:EU:C:1963:17; CJEU Case C-583/11 
P Inuit Tapiriit Kanatami and others v Parliament and Council ECLI:EU:C:2013:625. In envi-
ronmental matters, see also CJEU Case C-297/20 P Sabo and others v Parliament and Coun-
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key obstacle lies in their very nature, which is acting in the general, not private, 
interest. As a  result, they rarely meet the requirements of being directly and 
individually concerned by a measure. The formulation of standing requirements 
reflects a reluctance to permit overly widespread actions, which would approxi-
mate actio popularis. While this concern may be legitimate for claims unrelated 
to environmental matters, the absence of a different implementation of Article 
9(3) compels members of the public to satisfy restrictive criteria. These conditions 
are not framed in a manner that strikes a balance between avoiding unrestricted 
access to direct actions and preventing their effective denial. 

A  partial attempt to transpose the Aarhus Convention is found in Regulation 
1367/2006. The mechanism under Article 10 was conceived as a means of enhanc-
ing the position of the public. However, due to its limited subjective and objective 
scope, it represents only a  modest extension of existing rights.55 Standing to 
initiate the review procedure is confined to NGOs fulfilling specified criteria.56 
Individual citizens, as well as NGOs not pursuing environmental objectives, are 
explicitly excluded. Moreover, the subject matter of such a review is restricted to 
administrative acts adopted by EU institutions or bodies under environmental 
law.57 Outside its scope are, among others, general measures, soft law instru-
ments, and acts not formally categorised as environmental law. This legislative 
choice precludes challenges to acts which, though not labelled as environmental 
measures, directly affect the natural environment, such as those adopted within 
the common fisheries policy. By contrast, under the broad interpretation of 
‘national law relating to the environment’,58 such measures would fall within the 
general right of access to justice.59

The subjective and objective limits of the internal review mean that, although acts 
in scope of the mechanism may eventually be examined by the CJEU, Regulation 
1367/2006 cannot be regarded as a  sufficient implementation of Article 9(3). 
Its fragmented character does not tackle existing barriers, warranting a critical 
assessment of such an incomplete instrument. The Aarhus Compliance Com-
mittee has similarly held that neither the direct action standing criteria nor the 
internal review procedure constitutes full implementation of Article 9(3).60

cil ECLI:EU:C:2021:24; CJEU Case C-565/19 P Carvalho and others v Parliament and Council 
ECLI:EU:C:2021:252.
55  See Iwańska (n 48) 16.
56  Regulation 1367/2006 (n 49) Art 11.
57  Ibid Art 10(1).
58  Aarhus Convention (n 23) Art 9(3).
59  See CJEU Case C-565/19 P Carvalho and others v Parliament and Council ECLI:EU:C:2021:252.
60  Aarhus Convention Compliance Committee ACCC/C/2008/32 European Union, ECE/
MP.PP/C.1/2011/4/Add.1, paras 94–96.
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It may be argued that the EU’s approach to access to justice in environmental 
matters reflects a double standard.61 On the one hand, despite denying the direct 
effect of the Aarhus Convention, the CJEU supports domestic solutions guaran-
teeing broad access to justice at the national level.62 On the other hand, at the 
Union level, the legal norms and their interpretation are restrictive in a manner 
that virtually excludes members of the public from any possibility of challenging 
the actions or omissions of EU authorities.

Scholarly criticism highlights the EU’s insufficient implementation of access to 
justice in environmental matters.63 Excluding NGOs from judicial review leaves 
no specialised actors representing nature at the EU level. They should, therefore, 
be granted effective procedural instruments, as they act as a counterbalance to 
policies with adverse ecological effects. In the face of the fundamental absence of 
direct legal remedies for enforcing environmental protection norms, members of 
the public acting as representatives of nature are compelled to resort to indirect 
means of contesting actions or omissions that conflict with ecocentric interests.

VI. PRELIMINARY RULING PROCEDURE

Given the limited access of individuals to direct actions in the EU legal order, 
preliminary references serve a compensatory function.64 The dual nature of this 
procedure is accurately captured by Alicja Sikora, who observes that: ‘in the 
environmental law context, the preliminary reference mechanism (…) not only 
supplements the range of procedural remedies in light of the restrictive admis-
sibility criteria of actions under Article 263 TFEU, but also seeks to address the 

61  Hendrik Schoukens, ‘Access to Justice before EU Courts in Environmental Cases against the 
Backdrop of the Aarhus Convention: Balancing Pathological Stubbornness and Cognitive Disso-
nance?’ in Christina Voigt (ed), International Judicial Practice on the Environment: Questions of 
Legitimacy (Cambridge University Press 2019) 95.
62  See section 5 of this Article.
63  See Schoukens (n 61) 115–117; Krämer (n 41) 448; Iwańska (n 48) 17–18; Jan Darpö, ‘Pulling the 
Trigger: ENGO Standing Rights and the Enforcement of Environmental Obligations in EU Law’ 
in Sanja Bogojevic, Rosemary Rayfuse (eds), Environmental Rights in Europe and Beyond (Hart 
Publishing 2020) 278–82; Katja Rath, ‘The EU Aarhus Regulation and EU Administrative Acts 
Based on the Aarhus Regulation: the Withdrawal of the CJEU from the Aarhus Convention’ in 
Christina Voigt (ed), International Judicial Practice on the Environment: Questions of Legitimacy 
(Cambridge University Press 2019) 72.
64  Alicja Sikora, ‘Rola sądów krajowych w egzekwowaniu unijnych norm prawa ochrony środow-
iska’ [2021] Rocznik Administracji Publicznej 144.
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most crucial substantive questions’.65 Preliminary references exert significant 
influence on the evolving interpretation of EU law and allow its application to be 
adjusted to practical needs, which is particularly relevant in the area of environ-
mental protection.

The preliminary reference procedure has a narrow subjective scope, as it may 
be initiated only at the request of a national court. Nevertheless, during the pro-
ceedings, parties may seek to persuade the court to submit a reference. Should 
the court accept such arguments, the parties thereby gain indirect access to the 
CJEU.66 In this way, preliminary references and access to justice for members of 
the public in environmental matters constitute two complementary mechanisms 
advancing the protection of nature’s rights. 

A  ruling delivered in preliminary reference proceedings is significant for two 
main reasons. First, the CJEU’s interpretation is binding on the referring court. 
While the final decision, due to its knowledge of the factual and legal back-
ground, rests with the national judge, the CJEU provides interpretative guidance 
that effectively constrains divergent outcomes. Second, such rulings bind in cases 
with the same factual circumstances, thereby producing effects far beyond the 
specific dispute and shaping future case law in the Member States.67

The mechanism of indirect access to justice at the EU level rests on two elements 
– direct access at the national level and the preliminary reference procedure. Only 
as parties before national courts can NGOs persuade judges to refer questions to 
the CJEU. The absence of guaranteed access to justice in environmental matters 
at the national level constitutes non-compliance with the Aarhus Convention and 
simultaneously excludes indirect access to the CJEU. The scope of domestic pro-
cedural rules determines NGOs’ access to national courts and, consequently, to 
justice administered by the CJEU. The fewer restrictions imposed on members of 
the public in national procedures, the greater the likelihood that national judges 
will be convinced to submit preliminary references.

Given these dependencies, indirect access to the CJEU through preliminary 
references cannot be regarded as a sufficient implementation of Article 9(3) of 
the AC at the EU level, as it depends on multiple factors that may ultimately 
hinder obtaining an interpretation from the Court. Nevertheless, the preliminary 
reference procedure enables the CJEU to rule on environmental matters and plays 

65  Ibid 146 (author’s translation).
66  See Aneta Łazarska, ‘Refleksje na temat czynników mrożących europejski dialog prejudycjal-
ny’ [2020] Europejski Przegląd Sądowy 5.
67  See Koen Lenaerts, Kathleen Gutman and Janek Tomasz Nowak, EU Procedural Law (2nd edn, 
Oxford European Union Law Library 2023) 235.
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a significant role in the development and harmonisation of the protection of sub-
stantive rights of nature.68 It thus serves as a partial remedy for the exclusion of 
members of the public from access to justice at the EU level.

VII. CONCLUSION

The concept of functional legal subjectivity presupposes the coexistence of 
a material and a formal element. Elements of nature, although endowed with rights 
derived from substantive norms through the correlation of rights and obligations, 
lack the capacity to exercise them autonomously. Nonetheless, entities operating 
within the legal order may act as ‘representatives’ of nature, thereby fulfilling the 
formal requirement of the functional legal subjectivity.

Those who may be regarded as potential representatives of the interests and 
rights of nature include, above all, the European Commission and members of 
the public. The manner in which nature’s rights are exercised depends on the 
legal instruments available to each actor, their procedural standing, the capacity 
to exert binding authority, and the scope of their activity. While the Commission, 
as an executive institution of the EU, possesses powers of authoritative interven-
tion and may bring infringement proceedings before the CJEU against Member 
States, the instruments available to members of the public, at both national and 
Union level, remain considerably limited.

This results primarily from the incomplete implementation of the Aarhus Con-
vention, the procedural autonomy of Member States, the CJEU’s restrictive inter-
pretation of access to justice in procedural matters, and the limited availability of 
direct actions for individuals. Restrictions on standing are compensated mainly 
through the preliminary reference procedure, which enables the enforcement 
of EU law in a specific case and shapes its future application. It also provides 
indirect access to the CJEU. Nevertheless, it cannot be regarded as an adequate 
mechanism for ensuring the participation of NGOs and individuals before courts 
in environmental matters.

In the author’s view, existing limitations on the enforcement of duties towards 
nature preclude attributing to them the function of ‘representatives’ of nature. The 
available legal instruments for realising substantive rights are so fragmentary that 
they cannot be regarded as fulfilling the procedural prerequisite of sui generis 

68  See CJEU Case C-674/17 Luonnonsuojeluyhdistys Tapiola Pohjois-Savo – Kainuu ry ECLI: 
EU:C:2019:851; CJEU Case C-461/13 Bund für Umwelt und Naturschutz Deutschland ECLI: 
EU:C:2015:433.
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legal subjectivity. At the same time, one may hope that, given the importance of 
the environment for society as a whole, current procedural restrictions will be 
eliminated and legal norms adjusted to contemporary challenges.
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Abstract

This paper studies the legal recognition of rivers as subjects of rights in Ecuador through 
a  case study methodology, focusing on two landmark rulings by the Constitutional 
Court involving the Aquepi and Monjas Rivers. This study highlights the importance 
of demonstrating how Ecuador’s constitutional framework has evolved from symbolic 
recognition of the rights of nature to concrete judicial enforcement. Using a qualitative 
legal analysis, the article explores how ecological flow and the interdependence of 
environmental and human rights serve as the basis for the legal personhood of the rivers. 
The Aquepi case led to the creation of a water protection area, while the Monjas case 
prompted a combination of gray infrastructure and nature-based regulatory measures. 
These cases underscore that Ecuador’s ecocentric constitutional model is pioneering, and 
the recognition of nature’s rights is often contingent upon their connection to human 
rights. Ultimately, the study concludes that enforceability remains the greatest challenge 
for the sustainability of such rulings.
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I. INTRODUCTION

Illegal mining represents a significant problem for the international community 
due to the alarming levels of pollution that it generates in rivers. Specifically 
in Ecuador, academic studies have shown that the rivers of the provinces of 
Orellana, Zamora Chinchipe, and Pichincha exhibit high concentrations of heavy 
metals, particularly mercury, and a considerable sediment load.1 This situation is 
attributable to small-scale and artisanal mining, an unregulated activity that lacks 
environmental impact studies, licenses, and mitigation measures. This activity 
constitutes the main source of anthropogenic mercury emissions in Latin Amer-
ica, accounting for 71% of the total of gaseous emissions.2

In Ecuador, a  critical environmental issue is the widespread impact of water 
pollution, with the lack of adequate wastewater treatment emerging as its pri-
mary cause, even surpassing illegal mining. Recent data reveals a stark reality: 
80% of all wastewater generated by human activities nationwide is discharged 
directly into rivers and seas without any form of treatment. This underscores 
the inadequacy of current infrastructure and management to address this critical 
problem, which significantly affects public health and water ecosystems. Despite 
the existence of 577 treatment plants across the country, in 2021, only a mere 
22.3% of the distributed wastewater was actually directed to these facilities.3

River pollution has a direct and measurable impact on human health, as well as 
on the enjoyment of a  range of interrelated rights, such as clean water access, 

1  Business & Human Rights Resource Centre, ‘Ecuador: Contaminación en el río Napo por min-
ería ilegal y desechos pone en peligro la biodiversidad y la salud de la comunidad kichwa’ (24 June 
2024) <https://www.business-humanrights.org/es/latest-news/ecuador>.
2  Sebastián Rubiano Galvis, ‘El mercurio en la minería ilegal de oro en los países del Bioma 
Amazónico’ (Fundación Gaia Amazonas y Red Amazónica de Información Socioambiental Geor-
referenciada 2024) <https://gaiaamazonas.org/wp-content/uploads/2024/04>.
3  INEC, ‘Gestión de Agua Potable y Saneamiento 2021. Instituto Nacional de Estadística y Cen-
sos’ (Instituto Nacional de Estadísticas y Censos 2021) https://www.ecuadorencifras.gob.ec/docu-
mentos/web-inec/Encuestas_Ambientales.

https://www.business-humanrights.org/es/latest-news/ecuador
https://gaiaamazonas.org/wp-content/uploads/2024/04
https://www.ecuadorencifras.gob.ec/documentos/web-inec/Encuestas_Ambientales
https://www.ecuadorencifras.gob.ec/documentos/web-inec/Encuestas_Ambientales
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a healthy environment. It also affects the city and sustainable development.4 The 
cases analyzed in this study demonstrate how Ecuadorian constitutional jurispru-
dence has moved beyond the conventional framework of environmental law to 
adopt a new interpretation for recognized rivers as legal persons.

Ecuador has upheld the right to a  healthy environment since the early 1980s, 
reflecting a  longstanding commitment to environmental protection.5 Neverthe-
less, jurisprudence across Latin America indicates that, historically, the interests 
of political and industrial actors have often prevailed over judicial attempts to 
enforce environmental safeguards. This persistent imbalance has led countries 
such as Ecuador and Bolivia to adopt more transformative constitutional frame-
works – often described as eco-socialist orientation – which enshrine the protec-
tion of nature not merely as an object of regulation but as a legal subject in its own 
right.6

Ecuador’s twentieth and current Constitution, adopted in 2008, is emblematic of 
the broader movement known as the ‘New Latin American Constitutionalism’, 
and shares features with other Bolivarian constitutions in the region. Unique 
among these, however, Ecuador remains the only country to explicitly recog-
nize nature – or Pachamama – as a legal subject within the constitutional text. 
This constitutional innovation represents a paradigmatic shift in legal thought, 
situating the natural world not only as a matter of environmental concern but as 
a bearer of intrinsic rights. 

The legal basis for this approach is found in Articles 71 and 72 of the 2008 
Constitution of Ecuador, which represent a paradigmatic shift in environmental 
constitutionalism. Article 71 proclaims that: ‘(...) Nature, or Pacha Mama, where 
life is reproduced and occurs, has the right to integral respect for its existence 
and for the maintenance and regeneration of its life cycles, structure, functions 
and evolutionary processes’ and Article 72 further reinforces this framework by 
affirming that: ‘(...) Nature has the right to be restored’.

4  Andrés Martinez-Moscoso and Mildred E Warner, ‘Courts, Rights of Rivers and the City: In-
sights from Ecuador’ (1–18 May 2025) Water International, doi:10.1080/02508060.2025.2501913.
5  Andrés Martínez-Moscoso, Israel Castro-Enríquez, ‘Principios generales del Derecho Internac-
ional Ambiental en el constitucionalismo ecuatoriano’ in Richard Ortiz y Juan Manuel Alba (eds), 
Constitución de 2008. Un enfoque multidisciplinario (Corporación de Estudios y Publicaciones  
& Universidad de las Américas 2023).
6  Ana Guamán, Marco Aparicio, ‘Los derechos de la naturaleza y la lucha frente al poder corpo-
rativo en Ecuador. El caso Texaco-Chevron, los alcances del ecoconstitucionalismo y las defi-
ciencias de los mecanismos de garantía y reparación’ in Fernando Antonio De Carvalho Dantas 
and others (eds) Derechos de la naturaleza: teoría, política y práctica (Universidad de Valencia  
2019) 89–130.
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This article employs a case study methodology to examine two landmark decisions 
of the Constitutional Court of Ecuador involving the Aquepi and Monjas Rivers. 
It explores how rivers – traditionally seen as natural resources – have come to be 
recognized as legal persons within the framework of Ecuadorian constitutional 
jurisprudence. 

The analysis demonstrates how the judicial extension of the rights of nature has 
evolved from abstract constitutional recognition to concrete procedural enforce-
ment. Special attention is given to the role of ecological flow not only as a techni-
cal hydrological standard but as a legal expression of the river’s right to maintain 
its vital functions. The recognition of rivers as rights-bearing entities contributes 
significantly to the realization of interdependent economic, social, cultural, and 
environmental rights, and offers a compelling response to the broader question of 
what kinds of entities can – and should – be considered legal persons.

II. METHODOLOGY

This study adopts the case study method as an analytical tool to explore the adju-
dication of legal issues through judicial decisions in selected complex cases. As 
Talancón and others suggest,7 this approach facilitates a contextual understand-
ing of legal reasoning, while also integrating socio-environmental realities, in line 
with the interpretive framework developed by Stake.8 The use of qualitative case 
studies – particularly within the domain of empirical legal research – offers the 
advantage of enhanced methodological rigor and the capacity to derive insights 
from emblematic or precedent-setting rulings.9

The Constitutional Court of Ecuador has played a central role in shaping the dis-
course around the recognition of nature as a legal person, focusing specifically on 
four key ecological domains: forests, mangroves, wildlife, and rivers.10 For the 
purposes of this study, rivers were selected as the focal point due to the presence 
of landmark constitutional decisions that have addressed their legal personhood. 

7  Gabriela Talancón Villegas, Marìa José Gutiérrez Rodríguez (eds), El método de estudio de casos 
complejos para la enseñanza del derecho (CEEAD 2021).
8  Robert E Stake, The Art of Case Study Research (Sage Publications 1995).
9  Argyrou, Aikaterini, ‘Making the Case for Case Studies in Empirical Legal Research’ (2017) 
13(3) Utrecht Law Review.
10  Martínez-Moscoso Andrés, Pablo Alarcón-Peña, Martina Sánchez Espinosa, ‘Los Derechos De 
La Naturaleza En La Jurisprudencia De La Corte Constitucional Ecuatoriana. Reconocimiento 
Y evolución histórica’ (2023) 32 Díkaion (1):e32117 <https://doi.org/10.5294/dika.2023.32.1.17>.

https://doi.org/10.5294/dika.2023.32.1.17
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Additionally, rivers are uniquely situated at the intersection of rural and urban 
ecosystems, making them a particularly illustrative category for judicial analysis.

It is important to note that while other judicial decisions in Ecuador have rec-
ognized rivers as rights-bearing entities, such recognition has predominantly 
occurred at the level of trial or appellate courts rather than the Constitutional 
Court. Within the selected cases, two variables emerge as central to the Court’s 
reasoning in granting rights to rivers.

First one, the prioritization of water uses, most notably the recognition of ecological 
flow as a guiding principle. Second one, the articulation of the river’s personhood 
as instrumental to the realization of other constitutional rights, including the rights 
to the city, to a healthy environment, to water, and to sustainable development.

III. RESULTS

1. COULD RIVERS STAND IN FRONT OF A COURT?

Over the past two decades, countries in the Global South have shown the greatest 
receptiveness to the recognition of nature as a  legal subject. Nonetheless, the 
philosophical foundation for this idea can be traced back to the 1970s, notably 
to Christopher Stone’s seminal work, which emerged from the Sierra Club  
v Morton case in the United States.11 Stone argued that there existed no inherent 
legal impediment to granting rights to nature, particularly given that non-human 
entities such as ships, municipalities, and corporations were already recognised as 
rights-bearing subjects, represented by a legal counsel. Although the US Supreme 
Court12 ultimately dismissed the Sierra Club’s claim, Justice Douglas dissent, 
explicitly drawing upon Stone’s reasoning to advocate for the legal standing of 
natural entities.¹

In a 2018 study, Cano13 observed that legal systems across the globe are increas-
ingly acknowledging the possibility for nature – especially rivers – to possess 
rights and to be represented judicially. Her analysis focused on the landmark 2011 
case in Ecuador, where the Vilcabamba River was recognised as holding consti-
tutional rights to exist and to regenerate.² Cano suggests that rivers have become 

11  Christopher D Stone, ‘Should Trees Have Standing? Toward Legal Rights for Natural Objects’ 
(1972) 45 Southern California Law Review 450–501.
12  Sierra Club v Morton, 405 US 727 (1972).
13  Lidia Cano Pecharroman, ‘Rights of Nature: Rivers That Can Stand in Court (2018) 7(1) Re-
sources 13 <https://doi.org/10.3390/resources7010013>.

https://doi.org/10.3390/resources7010013
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particularly salient candidates for legal personhood due to their tangible physical 
characteristics and clearly identifiable ecological functions.

Among the most prominent cases recognising rivers as legal subjects14 are those 
of the Whanganui River in New Zealand, the Atrato River in Colombia,15 the 
Marañón River in Peru,16 and the Aquepi and Monjas Rivers in Ecuador.³ These 
examples are examined in this paper. The application of the rights of nature to 
rivers has triggered a domino effect globally, prompting the proliferation of legal 
actions and the adoption of regional and national regulations in other jurisdictions, 
including the recent recognition of the Mar Menor lagoon in Spain as a  legal 
subject.17

2. RON AROUND THE GLOBE. RIVERS AS A SUBJECT OF RIGHTS

In the Global South – and in other southern jurisdictions such as New Zealand – 
high courts have increasingly adopted a rights-based approach to environmental 
protection, recognizing nature as a subject of rights. In many of these landmark 
decisions, rivers have played a  central role. Prominent examples include the 
Whanganui River in New Zealand, the Atrato River in Colombia, the Monjas and 
Aquepe Rivers in Ecuador, and, more recently, the Marañón River in Peru.

This juridical trend is also rooted in the cultural and spiritual significance of 
rivers for many Indigenous communities. In numerous cases, rivers are revered 
as sacred entities. As a  result, legal recognition as rights-bearing subjects has 
often been accompanied by the creation of guardianship institutions, typically 
composed of representatives from Indigenous or local communities living along 
the river. These guardians are tasked with overseeing compliance with reparative 
and protective measures.18

14  María Valeria Berros, María Carman, ‘Los dos caminos del reconocimiento de los derechos de 
la naturaleza en América Latina’ (2022) 13(1) Revista Catalana de Dret Ambiental <https://raco.
cat/index.php/rcda/article/view/404063>.
15  Alejandra Molano, Diana Murcia, ‘Animales y naturaleza como nuevos sujetos de derecho: un 
estudio de las decisiones judiciales más relevantes en Colombia’ (2018) 13 Revista Colombiana de 
Bioética 82–103 <https://doi.org/10.18270/rcb.v13i1.2218>.
16  Mirella Pretell Gomero, ‘Marañón, the River that Feels: Kukama Indigenous Women Leading 
the Way in the Struggle Against Environmental Injustices in the Peruvian Amazon’ (2024) 23(2) 
Journal of Latin American Geography 155 <https://dx.doi.org/10.1353/lag.2024.a939023>.
17  Teresa Vicente Giménez, Eduardo Salazar Ortuño, ‘An Ecological Citizenship’s Triumph: From 
the Popular Legislative Initiative to the Rights Granted for the Mar Menor’ in Rights of Nature in 
Europe (Routledge 2024) 83–101.
18  Craig M Kauffman, ‘Guardianship Arrangements in Rights of Nature Legal Provisions’ (UN 
Harmony with Nature 2020).

https://raco.cat/index.php/rcda/article/view/404063
https://raco.cat/index.php/rcda/article/view/404063
https://doi.org/10.18270/rcb.v13i1.2218
https://dx.doi.org/10.1353/lag.2024.a939023
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According to González,19 this development can be understood as the recognition of 
biocultural rights, wherein environmental governance is entrusted to Indigenous 
and local communities that possess longstanding ecological knowledge and cultural 
ties to the land and water. Nevertheless, there remains an ongoing debate concern-
ing the effectiveness of recognizing the rights of nature. Symbolic recognition 
alone does not guarantee substantive outcomes. Critical questions persist about how 
court-ordered reparatory measures will be implemented – and especially, how they 
will be financed. Environmental law scholars, such as Michael Prieur and others,20 
have noted that such operational concerns are often overlooked in judicial rulings.

Importantly, the recognition of rivers as subjects of rights has not been confined 
to constitutional or supreme courts; it has also occurred through legislative acts or 
decisions by lower courts in cases that do not necessarily pertain to constitutional 
or environmental matters.

This paper focuses on the Ecuadorian study, but some international precedents 
are briefly described below to provide a comparative context within the chosen 
methodology.

In 2014, after extensive litigation, New Zealand enacted the Te Awa Tupua – 
Whanganui River Claims Settlement – Act21 which resolved long-standing 
disputes between the government and the Māori iwi tribe over the river’s gov-
ernance. The Act recognized the Whanganui River as a legal entity with its own 
rights and obligations, akin to those of a person. It established the office of Te Pou 
Tupua – the river’s official guardian – comprising one representative appointed by 
the Crown and another by the Whanganui iwi. Their joint mandate is to represent 
the river’s interests and safeguard its well-being.22

Colombia drew international attention in 2017 when its Constitutional Court23 
declared the Atrato River a legal subject, placing its protection under the shared 
responsibility of the State and local communities. The ruling came in response 
to severe ecological degradation caused by illegal mining, deforestation, and 
pollution, which had led to biodiversity loss, water contamination, and ecosystem 

19  Valentina González, ‘Derechos bioculturales: Perspectiva filosófica’ (2023) 5 Naturaleza y so-
ciedad Desafíos Medio Ambientales 117–142 <https://doi.org/10.53010/nys5.06>.
20  Michel Prieur, Christophe Bastin, Ali Mekouar, Measuring the Effectivity of Environmental 
Law: Legal Indicators for Sustainable Development (Peter Lang 2021).
21  Toni Collins, Shea Esterling, ‘Fluid Personality: Indigenous Rights and the Te Awa Tupua 
(Whanganui River Claims Settlement) Act 2017 in Aotearoa New Zealand’ (2019) 20 Melbourne 
Journal of International Law 197.
22  Catherine Iornes, ‘Nature as an Ancestor: Two Examples of Legal Personality for Nature in New 
Zealand’ (2015) Vertigo <http://dx.doi.org/10.2139/ssrn.3532319>.
23  Corte Constitucional de Colombia, Sentencia T-622/16 (10 November 2016) [9.25].

https://doi.org/10.53010/nys5.06
http://dx.doi.org/10.2139/ssrn.3532319
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collapse.24 The court explicitly acknowledged biocultural rights, allowing com-
munities to steward the river in accordance with their cultural practices while 
promoting environmental restoration.25

More recently, in 2024, a Peruvian court recognized the Marañón River – one of the 
Amazon’s principal tributaries – as a rights-bearing entity. This river has suffered 
extensive pollution from oil spills, particularly from the Norperuano pipeline. The 
case26 was notable for being initiated by the Kukama Indigenous people, especially 
women from the community. Although the court did not explicitly use the term 
‘subject of rights’, it designated several institutional actors – including the Min-
istry of the Environment, the Ministry of Agrarian Development and Irrigation, 
the National Water Authority, the Regional Government of Loreto, and Indigenous 
organizations as guardians and legal representatives of the river and its tributaries.27

IV. CASE STUDIES

1. AQUEPI RIVER (RURAL)

The case centered on the constitutionally and legally established priority of water 
use in Ecuador, which mandates the following hierarchy: first, human consump-
tion; second, food sovereignty; third, ecological flow, and lastly, productive uses.28

The dispute involved a river in a rural area that experienced a significant reduc-
tion in water flow after the National Water Authority – Autoridad Nacional del 
Agua, SENAGUA – authorized water uses for productive activities, neglecting 
the amount required to sustain the river’s ecological flow.29

24  Liliana Mosquera-Guerrero and Tobias Krueger, ‘Struggling for the Recognition of River 
Rights: A  Case of Hydrosocial Territorialization of the Atrato River in Colombia’ (2024) 151 
Geoforum 104000.
25  T-622/16 (C Corte Const, 10 November 2016) [9.25].
26  Juzgado Mixto de Nauta I, Expediente N.º 00010-2022-0-1901-JM-CI-01 (8 March 2024) 
<https://img.lpderecho.pe/wp-content/uploads/2024/03/Expediente-00010-2022-0-1901-LPDere-
cho.pdf>.
27  Mariano Andrés Bustamante Jiménez, ‘Los Ríos como Titulares de Derechos en el Perú: 
A Propósito de la STC Exp. N.º 00010-2022-0-1901’ (2025) 18 YachaQ: Revista de Derecho 75 
<https://doi.org/10.51343/yq.vi18.1673>.
28  Mihnea Tănăsescu and others, ‘Rights of Nature and Rivers in Ecuador’s Constitutional Court’ 
(2024) The International Journal of Human Rights, 1–23 February 2024, doi:10.1080/13642987.2
024.2314536.
29  Andrés Martínez-Moscoso, ‘Caudal Ecológico y Derechos de la Naturaleza. Análisis del Caso 
del Río Aquepi No. 1185-20-JP’ (2024) 80 Revista de Derecho Ambiental (RDAmb) October – 
December.

https://img.lpderecho.pe/wp-content/uploads/2024/03/Expediente-00010-2022-0-1901-LPDerecho.pdf
https://img.lpderecho.pe/wp-content/uploads/2024/03/Expediente-00010-2022-0-1901-LPDerecho.pdf
ttps://doi.org/10.51343/yq.vi18.1673
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The key facts of the case are: on 29 April 2015, residents of the Julio Moreno 
commune submitted a request to the National Water Authority to use the waters of 
the San Vicente River – a tributary of the Aquepi River – for domestic purposes. 
This request was approved, in line with the highest priority of water use: human 
consumption.

Subsequently, the provincial government of Santo Domingo requested authoriza-
tion to divert water from the Aquepi River to support irrigation infrastructure for 
baby banana cultivation, an action that was of a production nature. This request 
was granted on 21 October 2015. Soon, after a noticeable decrease in the river’s 
flow, it triggered concern among Julio Moreno residents.

Between 2018 and 2019, the community engaged in social protests, which failed to 
elicit a response from State authorities. On 2 October 2019, community members 
filed a constitutional protection action – acción de protección – a remedy estab-
lished under the Ecuadorian Constitution to address violations of fundamental 
rights. However, their claim was initially denied.

The case was appealed and on 22 April 2020, a  provincial court reversed the 
lower decision, holding that the National Water Authority had violated the com-
munity’s right to legal certainty, particularly with respect to the absence of an 
environmental consultation. Nevertheless, the judge tasked with enforcing the 
ruling dismissed the case in October 2020.

On 6 April 2021, Ecuador’s Constitutional Court selected the case for review,30 
citing its novelty – specifically, the relationship between the right to water and the 
duty to consult communities that are not formally recognized as Indigenous peo-
ples or nationalities – and the need to evaluate potential impacts on the ecological 
flow of the Aquepi River.

The legal issue examined by the Court was whether the National Water Authority 
had failed to uphold the constitutional hierarchy of water uses when granting the 
permit for productive irrigation.

Ecuadorian legislation defines ecological flow as: ‘(...) the quantity of water, 
expressed in terms of magnitude, duration, season, and frequency of the specific 
flow, and water quality expressed in terms of range, frequency, and duration of 
the concentration of parameters required to maintain an adequate level of health 
in the ecosystem’.31

30  Corte Constitucional del Ecuador, Sentencia No 1185-20-JP/21 (15 December 2021).
31  Ley Orgánica de Recursos Hídricos, Uso y Aprovechamiento del Agua (Asamblea Nacional del 
Ecuador, 6 August 2014) Art 76.
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The Court emphasized that ecological flow: ‘(...) defines the morphology, biolog-
ical diversity, and ecosystem processes of a river. An infrastructure project that 
affects the flow could break the connectivity between elements and biodiversity 
and violate the rights of Nature’.32

In earlier rulings, the Constitutional Court had already established that: ‘(...) there 
is evidence to affirm that, in general, the diversion of the natural course of a water 
body could lead to adverse effects not only on the river but on everything that 
surrounds or depends on it’.33

The Court held that any impact on ecological flow critically threatens ecosystem 
health, with direct consequences for nature, nearby communities, and other living 
beings. It reaffirmed that rivers perform vital ecological functions that sustain 
human life – such as in the case of the Julio Moreno community – along with the 
well-being of surrounding species and vegetation.

In its reasoning, the Court adopted an ecocentric approach, affirming that the 
Aquepi River possesses intrinsic value beyond its utilitarian contributions. It stated 
that while the Constitution of Ecuador recognizes nature as a subject of rights in 
general and abstract terms, jurisdictional recognition of specific natural entities, 
such as individual rivers, furthers the Constitution’s overarching goal: ‘(...) to build 
a new form of citizen coexistence, in diversity and harmony with nature’.34

As a result, the Court formally recognized the Aquepi River as a subject of rights 
of nature, and declared that: ‘(...) its existence and the maintenance and regener-
ation of its life cycles, structure, functions, and evolutionary processes must be 
fully respected’.35

It concluded that the National Water Authority violated the rights of the Aquepi 
River by failing to safeguard its ecological flow in accordance with constitutional 
and legal obligations.36

2. MONJAS RIVER (URBAN)

The Monjas river case centered on the constitutional analysis of the rights of 
a healthy environment, safe habitat, water, sustainable development, city, nature, 

32  Corte Constitucional del Ecuador, Sentencia No 1185-20-JP/21 (15 December 2021) [para 61].
33  Corte Constitucional del Ecuador, Sentencia No 32-17-IN/21 (9 June 2021).
34  Corte Constitucional del Ecuador, Sentencia No 1185-20-JP/21 (15 December 2021) [para 64].
35  Corte Constitucional del Ecuador, Sentencia No 1185-20-JP/21 (15 December 2021) [para 57].
36  Corte Constitucional del Ecuador, Sentencia No 1185-20-JP/21 (15 December 2021) [Decision].
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and cultural heritage, analyzed in a jurisdictional guarantee that involved a pri-
vate real estate.

The dispute involved a  river in an urban area that experienced significant pol-
lution and erosion of water after the Decentralized Autonomous Government of 
the Metropolitan District of Quito did not adequately manage the treatment of 
wastewater and stormwater that flows into the Monjas river basin.

The most important factual foundations are: 1) increased demand of basic public 
services, 2) unsound system for the waters treatment, 3) continued and unplanned 
population growth in the middle zone of the river, 4) accelerated erosion of the 
ravine and its surroundings, and 5) damage to a private property declared as cul-
tural heritage due to the lack of water treatment infrastructure.37

Otherwise, this case initiates with a  protection action field by Ann Arlene & 
Pamela Lilian Monge Froebelius, owners of the Hacienda Carcelén, against the 
Decentralized Autonomous Government of Metropolitan District of Quito, the 
Metropolitan Public Company for Drinking Water and Sanitization, Metropolitan 
Public Company for Mobility and Public Works, the Municipal Environment Sec-
retariat, the Metropolitan Institute of the Municipality of Quito, and the General 
State Attorney, on 20 October 2020.38

But the judge of the Traffic Judicial Unit rejected the jurisdictional guarantee, 
on 12 March 2021, also the petitioners appealed the decision and the Special-
ized Labour Chamber of the Provincial Court of Justice of Pichincha denied the 
recourse on 19 May 2021; on virtue of the judicial resolutions set out above, Ann 
Arlene & Pamela Monge Froebelius presented an extraordinary protection action 
against the sentence on 17 June 2021, and the Admission Chamber of the Consti-
tutional Court on 9 September admitted for processing.39

During the development of the judicial process, on 5 October 2021, the mayor 
Santiago Guarderas Izquierdo declared the emergency state in the Monjas river 
basin and its adjacent area, due to the risks and potential impacts in the event 
of a hazardous event related to the progressive erosion of the upper edge of the 
ravine and the potential collapse of inhabited houses.40

On the rights to a healthy environment and safe habitat, the sentence determined 
its individual and collective dimension. The first one foresees that while the plain-

37  Corte Constitucional del Ecuador, Sentencia No 2167-21-EP/22 (19 January 2022) [paras 7–11].
38  Corte Constitucional del Ecuador, Sentencia No 2167-21-EP/22 (19 January 2022) [para 1].
39  Corte Constitucional del Ecuador, Sentencia No 2167-21-EP/22 (19 January 2022) [paras 2–5].
40  Metropolitan Mayor ś Office of Quito, Resolution No AQ 009-2021 (5 October 2021).



138 ANDRES MARTINEZ-MOSCOSO, Israel Castro-Enríquez

tiffs initially alleged damage to health, life, property, and housing, their central 
argument focuses on the exercise of the right to a healthy environment and the 
imminent risk facing the Hacienda Carcelén;41 and the second one established 
the importance to interpret the case in light of the rights to water, sustainable 
development and city, since consideration will broaden the understanding of the 
systemic implications arising from the specific case.42 

The Court found that the right to water was not respected in this case. It concluded 
that the discharge of contaminated water – despite undergoing treatment and 
exceeding permitted levels – into a water source violates water quality standards, 
rendering the water unsafe and unsuitable for uses such as irrigation or human 
consumption.43

On the right of sustainable development, the Court determined that it is not con-
sistent with a degraded environment, as the exploitation and use of water resources 
requires the water management to maintain a sufficient supply of good quality. 
Furthermore, uncontrolled discharges of wastewater and stormwater result in 
excessive exploitation of the river capacity, affecting its flow, and influencing the 
fulfillment of the rights to a healthy environment and water.44

Finally, the sentence ruled the right of the city on the need to address issues such 
as marginalization, environmental risks and damage, and to provide the following 
dimensions: 1) fair distribution of resources to the population, 2) democratic man-
agement, 3) socioeconomic and cultural diversity, and 4) harmony with nature,45 also 
this analysis on the specific case is involved by the uncontrolled physical expansion 
of the city, due to the lack of planning of the Municipality of Quito that generated 
serious damages for the urban environment and the ecosystem of the river.46

V. DISCUSSION

1. ECOLOGICAL FLOW

The connection between ecological flow and the rights of nature lies in the recog-
nition of rivers and other water bodies as living ecosystems, a conceptualization 

41  Corte Constitucional del Ecuador, Sentencia No 2167-21-EP/22 (19 January 2022) [para 74].
42  Corte Constitucional del Ecuador, Sentencia No 2167-21-EP/22 (19 January 2022) [para 74].
43  Corte Constitucional del Ecuador, Sentencia No 2167-21-EP/22 (19 January 2022) [para 87].
44  Corte Constitucional del Ecuador, Sentencia No 2167-21-EP/22 (19 January 2022) [paras 95–97].
45  Corte Constitucional del Ecuador, Sentencia No 2167-21-EP/22 (19 January 2022) [paras 101–
103].
46  Corte Constitucional del Ecuador, Sentencia No 2167-21-EP/22 (19 January 2022) [paras 7–11].
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explicitly endorsed by the Constitutional Court. This perspective aligns with 
Ecuador’s broader constitutional framework, which establishes a  hierarchy of 
water uses: the highest priority is allocated to human consumption – drinking 
water, followed by water for food production and food sovereignty, and subse-
quently ecological flow, even above extractive or productive uses such as hydroe-
lectric generation or industrial agriculture.

In its ruling on the Aquepi River, the Constitutional Court adopted a systemic 
approach, affirming that ‘the Court’s jurisprudence has valued the importance of 
each element of an ecosystem for its systemic significance’.47

In an earlier decision, the Court further clarified that the ecological flow of a river 
determines its morphology, biological diversity, and ecosystemic processes. Any 
infrastructure project that alters the flow regime may disrupt the ecological con-
nectivity and biodiversity of the river, thereby violating the rights of nature.48

To assess whether a new water concession could be authorized, the State – through 
its Water Authority – was required to measure the ecological flow during both 
the rainy and dry seasons. Its failure to conduct such assessments constituted 
a violation of the Aquepi River’s rights, as it did not ensure ‘(...) the conservation, 
restoration, and integrated management of water resources, nor did it prioritize 
the sustainability of ecosystems and human water consumption’.49

2. RIGHTS OF THE CITY, HEALTHY ENVIRONMENT,  
RIGHT TO WATER, SUSTAINABLE DEVELOPMENT 

The Constitutional Court of Ecuador in sentence No 2167-21-EP/22 recognizes 
that the rivers could be declared as legal subject as long as there is a direct impact 
on other fundamental rights, an argument that is expressed in the case of the 
Monjas River based on the violations caused to the right to the city, to a healthy 
environment, to water and to sustainable development, which are ascribed to the 
quality of natural persons.

Even in the present case, the Court does not recognize the Monjas River as a legal 
subject due to the direct violation of the right to nature, but it is based on violations 
related to degradation, pollution, alteration of the natural channel, loss of biodi-
versity, and/or soil erosion, despite constitutional level recognition, reasoning that 
it demonstrates the application of anthropocentric rather than biocentric theory.

47  Corte Constitucional del Ecuador, Sentencia No 1185-20-JP/21 (15 December 2021) [para 52].
48  Corte Constitucional del Ecuador, Sentencia No 32-17-IN/21 (9 June 2021) [para 61].
49  Corte Constitucional del Ecuador, Sentencia No 1185-20-JP/21 (15 December 2021) [para 82].
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It is important to highlight that the recognition of a river as a legal subject grants it 
the capacity to be protected and legally represented, not only for its intrinsic value 
as an ecosystem but also for its fundamental role in sustaining human rights and 
sustainable development. This perspective implies a paradigm shift, where the 
river is not seen merely as a property or a resource to be exploited, but as a vital 
entity whose health is inseparable from the health of populations and the planet, 
a situation that is not conceived a priori in the present case.

However, the Court was right to analyze the rights related to the city, a healthy 
environment, water, and development, prior to recognizing the river as a subject 
of rights, since in this particular case, the lack of water infrastructure for the 
treatment of wastewater and stormwater is evident, which guarantees people’s 
right to health in the face of the State’s obligation to provide quality basic public 
services.

3. REPARATION MEASURES 

An effective way to assess the impact of constitutional court rulings regarding the 
recognition of rivers as legal entities or subjects of rights is not limited to the mere 
declaratory nature of such recognition. Rather, effectiveness must be evaluated 
in terms of the remedial measures ordered by the judiciary with the purpose of 
restoring or repairing the affected ecosystems.

In the case of the Aquepi River, the central legal dispute concerned the allocation of 
water resources and their impact on ecological flow. As a result, the court mandated 
the establishment of a Water Protection Area in the river’s upper basin. This conser-
vation mechanism is recognized under Ecuadorian environmental law as a tool for 
safeguarding the hydrological and ecological integrity of strategic water sources. 
The Ecuadorian State complied with this judicial directive in December 2022.

In contrast, the case concerning the Monjas River involved broader and more 
complex remedial actions. The Constitutional Court ordered two principal meas-
ures for ecosystem restoration. First, it required the physical recovery of the river 
basin and designated risk zones through the construction of gray infrastructure 
– traditional civil engineering interventions such as retaining walls, stormwater 
collectors, and drainage systems. Second, the Court compelled the Metropoli-
tan District of Quito to adopt a local ordinance, known as the ‘Green and Blue’ 
regulation. This ordinance mandated the application of Nature-Based Solutions 
and established a framework for the integrated management of the municipality’s 
green and blue infrastructure. It aimed to promote biodiversity conservation, 
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disaster risk reduction, climate resilience, and the protection and sustainable use 
of ecosystem services related to public health, recreation, and local economies. 
The municipal government implemented these measures in 2023.

VII. CONCLUSIONS 

One of the key questions that emerges from the case study analysis presented in 
this article is whether the rights of nature are exportable – that is, whether this 
legal paradigm can be effectively adopted in other jurisdictions. The answer is 
necessarily nuanced: the transposition of rights of nature frameworks to other 
national contexts depends on a range of legal, institutional, cultural, and politi-
cal variables. As the Ecuadorian cases demonstrate, this model did not arise in 
a vacuum. Rather, it emerged as a response to persistent institutional weaknesses 
in environmental adjudication dating back to the 1980s. Ecuador’s constitutional 
recognition of nature as a subject of rights was catalyzed by broader ideological 
and legal transformations, including the adoption of eco-socialist principles and 
the influence of the New Latin American Constitutionalism. These developments 
reframed nature not merely as an object of regulation, but as a  rights-bearing 
subject – both as a tool for ecological conservation and as a counter-hegemonic 
political project embedded in constitutional reform.

Moreover, the cases analyzed suggest that the recognition of nature’s rights in 
Ecuador, while groundbreaking, is often conditioned upon its interrelation with 
human rights. For example, in the Río Monjas case, rivers, as subjects of rights, 
can protect their interests, provided an interested party files a jurisdictional guar-
antee. However, the status of a legal subject is recognized conceptually through 
the protection of rights intrinsically linked to the well-being and protection of 
natural persons. This means that a violation of an individual’s recognized rights is 
typically required for that individual, through jurisprudential precedent, to attain 
this category.

A similar dynamic was evident in the Aquepi River case, where a local commu-
nity filed suit over harms linked to the reduction of ecological flow. The Court’s 
response recognized both the ecological integrity of the river and the human 
rights implications of its degradation. These cases collectively highlight a central 
feature of Ecuadorian jurisprudence: while the rights of nature enjoy constitu-
tional standing, their enforceability often hinges on the demonstrable impact of 
environmental harm on human communities.
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Although Ecuador’s constitutional recognition of nature as a subject of law adopts 
an ecocentric perspective, the cases analyzed reveal ongoing debate not only 
about the intrinsic value of ecosystems but also about their connection to the 
infringement of other rights. What citizens tend to value most about this new 
legal paradigm is the availability of effective remedies, such as the enactment of 
new regulations, the designation of protected areas, and the implementation of 
infrastructure projects, as illustrated by the cases examined. However, the major 
challenge lies in ensuring that judicial decisions are both sustainable and eco-
nomically feasible; otherwise, they risk remaining symbolic declarations without 
tangible impact.
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Let us start with an observation – climate change, which is affecting the entire 
globe, has made most nations aware that the elements of nature, and in particular 
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watercourses, are essential to human life and must be preserved. According to 
the United Nations Environment Programme, there are four main reasons for 
protecting watercourses. Firstly, they support the populations and economies 
dependent on their use and exploitation. Secondly, the pathogenic pollution they 
are subject to seriously affects the health of the populations who use the water 
from these rivers for crop irrigation, fishing or recreation. Thirdly, the natural 
flow of too few rivers is preserved – the construction of hydroelectric dams and 
infrastructure designed to restrict the free sprawl of rivers in order to increase 
the area available for cultivation or for building leads to the weakening of the 
nearby urban fabric, which falls victim to more frequent and devastating floods. 
Fourthly, the purely artificial development of watercourses is detrimental to plant 
and animal biodiversity.

A few years ago, the understanding of the seriousness of the matter led the United 
Nations Environment Programme to join forces with Rotary International in an 
initiative titled ‘Adopt a River for Sustainable Development’, aimed at raising 
public awareness concerning the importance of rivers and scaling up action to 
restore and protect them. The title of this initiative is indicative of the implicit 
personification of watercourses, the term ‘adoption’ having been widened in its 
usage to connote a relationship of responsibility, not only with regard to a human 
being, but also to a pet, and finally to an element of nature. In French law, the 
Environment Code, the Urban Planning Code, the Criminal Code and even, since 
passing the Law of 8 August 2016 on the Restoration of Biodiversity, Nature and 
Countryside, the Civil Code (cf Articles 1246ff relating to compensation for eco-
logical damage) attempt to protect elements of nature. The question is whether it 
is possible to go even further. 

That is when the notion of bestowing legal personhood springs to mind. Moreo-
ver, some applications of this idea are quite daring. The founder of the Patagonia 
clothing brand, for example, did not hesitate to bequeath 100% of the company’s 
capital to two entities in order to finance the fight against climate change, namely 
the Patagonia Perpetual Purpose Trust and the non-profit Holdfast Collective. The 
idea, in his own words, is ‘to use the business world to save our planet’, with Earth 
now being the company’s sole shareholder.1 This initiative, whose announcement 
in the press was certainly not devoid of advertising intent, is in some respects in 
line with the approach adopted by several States, such as Colombia with respect 
to the Atrato River, Ecuador with the protection of Mother Earth inscribed in the 
country’s constitution, New Zealand with respect to the Whanganui River, or 
France through the Environmental Code of the Loyalty Islands Province in New 

1  Yvon Chouinard, ‘Earth is now our only shareholder’ (Patagonia, 14 September 2022) <https://
www.patagonia.com/ownership/> accessed 16 May 2025.

https://www.patagonia.com/ownership/
https://www.patagonia.com/ownership/
https://www.patagonia.com/ownership/
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Caledonia, all of which consider that elements of nature can accede to a form of 
ad hoc legal person. Should these examples remain exceptions, to be explained 
by religious or local considerations, or are they indicative of a  legal revolution 
likely to transform our legal systems entrenched in a Romano-Germanic culture 
that clearly distinguishes between things and people? Is the legal personification 
of watercourses anything more than a utopian idea? We do not think so.2 It is not 
only possible (as I will argue in section I of this article) but also useful (as I will 
argue in section II of this article).

I. ON THE POSSIBILITY OF LEGAL PERSONIFICATION  
OF WATERCOURSES

To understand that granting rivers legal personality would not conflict with French 
law, we need to go back to the time when controversy arose as to whether it was 
desirable and possible to grant legal personality to the at-the-time new entities 
which had just come into being in the form of trading companies, associations or 
foundations.3 This was at the end of the 19th century. At the time, the majority 
of jurists considered that the theory of legal personhood could only be applicable 
in the case of human beings. Only individuals could be the holders of rights and, 
therefore, endowed with legal personality. A  non-physical, ‘moral’ person was 
deemed as incapable of existing. A commercial company could not, thus, own 
property; only its partners had the capacity to be co-owners. 

Some thought the answer lay in the idea of fiction, understanding fiction to con-
stitute an artifice that can be used to resolve a technical difficulty. For good asset 
management, a group of interests, whether commercial or associative, needs to 
be represented. In such cases, it is sufficient to ‘pretend’ that an entity exists 
through its representation. Inheritance law is no stranger to this kind of legal 
manipulation, allowing the deceased to continue to exist, in a legal sense, through 
his children. 

With time, we refined our thinking. We began identifying individual groups of 
interests by their registered name and stated domicile. We gave them life. Their 
legal status corresponded to a social and financial reality. A business entity proper 
could no longer be confused with its members. This formal separation from its 
founders allowed it to enjoy the status of a fully embodied being, having its own 

2  See in particular Camille de Toledo, Le fleuve qui voulait écrire. Les auditions du parlement de 
Loire (Manuella Éditions 2021) 107.
3  On all these theories, see Jean Carbonnier, Droit civil, tome 1: Les personnes (PUF 2000) 199.
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skeleton and organs, metaphorically speaking. Paul Fauconnet clearly stated 
as such, arguing that ‘[we] are all imbued with the idea that social groups have 
a conscience, a personality and a will distinct from those of their members’.4 The 
group of interests was no longer an abstraction, a fiction, but became a technical 
reality.

We must never lose sight of the fact that the legal personality with which legal 
entities are endowed enables them to hold and assert rights; notwithstanding, 
there is no need to emphasize the place held nowadays by trading companies and 
associations in economic and social life, so fully ingrained they have become in 
both. However, the employed legal solution does not make commercial companies 
or associations that enjoy the status of entities with legal personality identifiable 
as human beings, even if they are composed of flesh-and-blood beings. As the 
Court of Cassation of France (Cour de cassation) recently reminded us, the right 
to privacy can only be invoked by natural persons.5 It is easy to see from the 
judgment that granting legal personality to a  non-human entity does not nec-
essarily mean equating its rights to those of human subjects. Why, when the 
recognition of the legal personality of groups of interest is no longer the subject of 
debate in contemporary times, is it so difficult to conceive of using the same legal 
technique to the benefit of environmental entities or animals? 

The question is certainly divisive. Where animals are concerned, one explanation 
is irrational – the risk of confusion between the status of animals and that of 
human beings, coupled with the notion that elevating animals in the hierarchy 
of living beings would, in turn, reflect contempt for man. Be that as it may, as 
far as the elements of the natural environment are concerned, there is no risk 
of confusion on the horizon between, for example, the legal persons ‘Loire’ or 
‘Vistula’ and the human persons of the riverside residents or the fishermen. In 
addition, Sarah Vanuxem’s bold proposal that, instead of systematically drawing 
legal personality towards the notion of ‘subject’ – in a subjectivist approach to law 
– it might be possible to conceive of it as an opportunity for the return of ‘things’ 
to law, deserves attention. As such, legal personality could be seen as a tool for 
reemploying the ancient law of ‘the properties of the owner’.6 Law would no 

4  Paul Fauconnet, La responsabilité. Étude de sociologie (2nd edition, Librairie Félix Alcan 1928) 
339 [own translation].
5  Appeal no 15-14.072 17 March 2016 Court of Cassation of France (Cour de cassation), cf ‘(...) 
while legal entities have, in particular, a right to the protection of their name, home, correspond-
ence and reputation, only natural persons can claim an invasion of privacy within the meaning of 
article 9 of the Civil Code’.
6  Sarah Vanuxem, Des choses de la nature et de leurs droits (Éditions Quae 2020).
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longer be based solely on the logic of protecting nature, but on the logic of acting 
on behalf of natural entities.7

Technically feasible, the conferment of legal personality to watercourses also 
presupposes, for it to become part of the legal landscape in such capacity, that it 
is useful for the preservation of their integrity.

II. THE USEFULNESS OF THE LEGAL PERSONIFICATION  
OF WATERCOURSES

The usefulness of legal personality is essential. As early as the beginning of the 
twentieth century, René Demogue, in a noted article, wrote that ‘[the] quality of 
the subject of law belongs to the interests which men living in society recognise 
as sufficiently important to protect them by the technical process of personali-
ty’.8 Everything was said – at the heart of the birth of legal personality lies this 
central notion of ‘interests’. It is society, through its institutions, that decides at 
a given moment to confer legal personality to an entity due to the advantages it 
can provide, independently of the merit that legal personhood can bring about for 
the beneficiary entity. Fifty years later, the Second Civil Chamber of the Court 
of Cassation of France (Cour de cassation) endorsed Demogue’s position, ruling 
that ‘civil personality is not a creation of the law; in principle, it belongs to any 
grouping that has collective expression for the defence of lawful interests, which 
are, therefore, worthy of legal recognition and protection’.9 

The relationship between personality and interests enables us to extend legal 
personality to subjects other than the individual (physical person) or collective 
(group of interests) to those which we might refer to as ‘relational subjects’ (the 
natural environment, an ecosystem). Based on this reasoning, which underpins 
the recognition of the legal personality of groups of interests, we could allow for 
the legal personalisation of the elements of nature. Such a process could proceed 
as follows – we would need to begin with the specific interests of the element in 
question – a river, for example – that we, the human community, deem necessary 
to protect. These interests would then have to be deemed sufficiently important 

7  This is the proposal of Marine Calmet, Camille de Toledo and Sarah Vanuxem put forward in 
Camille de Toledo, Le fleuve qui voulait écrire. Les auditions du parlement de Loire (Manuella 
Éditions 2021) 108.
8  René Demogue, ‘La notion de sujet de droit’ (1909) 3 RTDC 611 [own translation].
9  Appeal no 54-07.081 28 January 1954 Court of Cassation of France (Cour de cassation),  
Bull.civ.II., n°32. [own translation].
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to justify the conferment of legal personality to the element in question. Conse-
quently, if, collectively, the residents of a riverside, who have become the ‘people 
of the river’, were to recognise the river’s own interests, the prerequisite would 
be thus fulfilled. Endowed with legal personality, the river, which has become 
a subject of law, would have rights, defined precisely as legally protected legiti-
mate interests, and a patrimony, understood in law to constitute the emanation of 
a person, a process comparable to the development of this person, to its reaching 
its full capacity. 

Since the notion of patrimony nowadays has not only a material but also an imma-
terial dimension, it is easy to discern all the benefits that a  river could derive 
from having the status of a person. Jean Carbonnier saw an analogy between the 
classical notion of patrimony, seen from an economic perspective, and the natural 
patrimony, since both are transferred through inheritance, either material, natural 
(genetic) or cultural. Carbonnier applied this reasoning to the person of ‘France’, 
with all of its rivers and landscapes.10 By increasing the number of subjects of 
rights that belong to the natural environment, we simultaneously increase the 
means of combating environmental damage, making these elements of nature 
direct participants in the social pact that is the foundation of democracy. 

Moreover, integrating a  river into the social contract means changing the way 
human beings view what is added to it. The legal status conferred on these new 
environmental entities will have to be adapted to the aims that are to be pursued – 
the conservation of the natural heritage, the protection of biodiversity, the reasonable 
and sustainable use of natural resources, etc. The rights granted to these entities will 
have to be defined in relation to the social and ecological objectives that our societies 
want to achieve. The idea is that legal personality should not have only a symbolic 
dimension, as such an employment of it would render it but an empty shell. It must 
be given rights – the right to defend itself in court, to obtain damages in the event of 
prejudice suffered, and the right to benefit from donations or inheritance.

One of the major obstacles to this legal evolution is the summa divisio of persons 
and things within the French legal paradigm, which prohibits any legal status that 
might lead to the two being confused. What is more, if rights were granted to an 
environmental entity, would it not be necessary to correlate them with obligations?

On the first point, it seems possible to jump the hurdle. The development of robots 
thanks to artificial intelligence raises the question of how these mechanical enti-
ties produced by humans should be treated in legal terms, seeing how they are 
acquiring autonomy of action, including independent capacity to cause damage. 

10  Jean Carbonnier, Droit civil. Tome 3, Les biens (PUF 2000). 
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Some legal experts are seriously wondering whether they should not be granted 
legal personality, partly so that they can be found liable to answer for any acci-
dents they may cause.11 For the sake of our argument, this example showcases that 
the boundary between people and things does not seem unbridgeable. But there is 
more. The legal personality conferred to a machine would only be introduced to 
impose obligations on them, not to grant them rights, which leads us to the second 
objection when it comes to environmental entities – that there should be no rights 
without obligations. 

However, the answer to this objection is in fact easier to argue for, since it is 
already established in positive law that a  juridical person can exist with rights 
without there being any obligations imposed on them. This is the case with 
a group of bondholders. It is, therefore, possible to envisage a personification of 
a river which would not necessarily entail obligations. On the one hand, there is 
a question of the feasibility of creating a legal personhood which has obligations 
but no rights; on the other hand, there is the question of the feasibility of a legal 
personhood with rights to protect itself from various forms of exploitation, but 
without any obligations it would have to fulfil. All this is in line with the notion 
of legal personality in relation to the interests behind its conferment.12 As such, 
it constitutes a flexible technique that makes it possible to resolve some of the 
questions our society is currently asking itself, namely the question of what to do 
with robots and how to envisage their social responsibility, as well as the question 
of how to protect the vulnerable ecosystems, landscapes or watercourses that are 
essential to life.

As far as France is concerned, only one example of the personification of a river 
can be given. It concerns New Caledonia and the Kanak people. The Loyalty 
Islands Environmental Code adopted in 2016 includes a highly instructive article 
110-3, which reads as follows: 

The unitary principle of life, which means that man belongs to the natural environ-
ment that surrounds him and conceives his identity in the elements of this natural 
environment, constitutes the founding principle of Kanak society. In order to take 

11  The European Parliament, in a resolution adopted on 16 February 2017, did indeed suggest the 
creation, in time, of a specific legal personality for robots so that at least the most sophisticated 
autonomous robots could be considered as electronic persons obliged to repair any damage caused 
to a third party.
12  This could lead to the creation of an intermediate category between persons and things, called 
‘centers of interest’; on this proposal, see Gérard Farjat, ‘Entre les personnes et les choses, les 
centers d’intérêts’ (2002) RTDC 221. Lucid, René Demogue was perplexed by the usefulness of 
this notion, arguing that ‘basically, we would have the technical process of personification without 
the name art’ (cf René Demogue, ‘La notion de sujet de droit’ (1909) 3 RTDC 638, own translation).
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account of this conception of life and the organization of Kanak society, certain ele-
ments of nature may be recognized as having a legal personality with rights of their 
own, subject to the legislative and regulatory provisions in force. 

Imbued with animism, this approach to Kanak society is difficult to transpose 
to our Western legal paradigm. The basis of legal personality as we know it in 
French law is quite different, as it is linked to legitimate interests to be protected. 
The approach is pragmatic. In order to make legal personality efficient, we need 
to create a structure to manage the interests of the watercourse, to act as its agent. 
These are the two conditions laid down by the Court of Cassation of France – 
distinct interests and a structure representing those interests. 

Of course, a lawyer-researcher must do more than simply report on the existing 
law. They must imagine the law of the future and try to find new interpretations 
from the known and proven legal approaches; if necessary, they must even cre-
ate new tools. Faced with the ecological crisis, we must invent and not hesitate 
to break with conservatism.13 Legal progress often takes place in a  context of 
a conflict. A famous 19th-century jurist, Rudolf von Ihering, wrote about this in 
his well-known book The Struggle for Law.14
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I. INTRODUCTION

The concept of recognizing elements of nature as having legal personality is slowly 
ceasing to be an exotic legal construct. In Latin American countries, it is a tool 
in the hands of those fighting environmental pollution. In New Zealand, Canada, 
the United States, there are more and more examples of solutions showing a new 
way in environmental protection – by recognizing particularly valuable natural 
resources as having their own rights. The purpose of the article is to present the 
realization of the concept of recognizing the elements of nature as independent 
subjects of law. The Spanish solution – the recognition of the legal personality 
of the Mar Menor Lagoon, as the closest to European legal culture, was taken 
as the object of analysis. The assumptions of the law on the legal personality of 
the Oder River, which is the subject of a citizens’ legislative initiative, are also 
presented. The article is only an introduction to a much more important issue 
from a practical point of view, which can be defined as the question of whether 
giving legal personality to an element of nature (e.g., the Oder River) will allow 
for its better protection.

II. NATURE’S OWN LAWS OF THE ELEMENTS

Since at least the 1970s, the concept of endowing elements of nature with legal 
personality has emerged in legal discourse. The forerunner of this concept is con-
sidered to be Christopher D Stone, who, in an article published in 1972, ‘Should 
Trees Have Standing? Toward Legal Rights for Natural Objects’,2 began a scien-
tific discussion on the possibility of granting legal personality to such elements 

2  Christopher D Stone, ‘Should Trees Have Standing? Towards Legal Rights for Natural Objects’ 
(1972) 45 Southern California Law Review 450–501. This article was later developed into a book; 
see the 2010 3rd edition, published under the title Should Trees Have Standing? Law, Morality and 
the Environment (Oxford University Press 2010). Further references are to the 2010 edition.
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of nature as mountains, rivers and ecosystems. The author advocated giving parts 
of nature legal personality in order to provide them with greater protection, but 
above all, he called for redefining the relationship between humans and nature.

Currently, the concept of granting legal personality to elements of nature has 
found its way into both legal discourse and specific legal solutions. The literature 
on this subject is already very extensive.3 At the same time, more and more 
legal orders are recognizing this solution as a useful tool for achieving certain 
environmental protection goals.4

The granting of legal personality to the elements of nature is now not just a mar-
keting gimmick or media activity, but represents a search for effective ways to 
protect valuable natural resources that belong to everyone, but are being system-
atically degraded. The crisis of existing nature protection regulations is widely 
recognized, and the search for new, effective mechanisms is becoming a necessity. 
There are already more than 400 solutions in the world that introduce independent 
rights of nature into legal orders.5 They include not only the best-known exam-
ples, such as the Whanganui River in New Zealand, the Magpie River in Canada 
or the Atrato River in Colombia, but also the Mar Menor lagoon in Spain, which 
became the first example in Europe of applying the concept in legislative practice.

III. THEORETICAL FOUNDATIONS OF THE CONCEPT  
OF RIGHTS OF NATURE 

Concepts of recognizing elements of nature as having legal personality have been 
appearing for many years as proposals for a new approach to ecology. Increasingly, 

3  See, among others, Hope M Babcock, ‘A Brook with Legal Rights: The Rights of Nature in Cour’ 
(2019) Ecology Law Quarterly <https://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article= 
2118&context=elq>; Erin L O’Donnell, Michelle Maloney, Christine Parker, ‘New Developments 
in the Legal Status of Rivers’ (2017) <https://law.unimelb.edu.au/data/assets/pdf_file/0007/2516479/
Legal-rights-for-rivers-Workshop-Report.pdf>; Yenny V Cárdenas, Daniel Turp (eds), A Legal Per-
sonality for the St. Lawrence River and other Rivers of the World (Montréal 2023).
4  See Australia (Yarra River): Erin L O’Donnell, Julia Talbot-Jones, ‘Creating Legal Rights for 
Rivers: Lessons from Australia, New Zealand, and India’ (2018) Ecology and Society <https://
www.ecologyandsociety.org/vol23/iss1/art7/>; Ecuador (Vilcabamba River): Maria V Berros, 
‘Defending Rivers: Vicamaba in the South of Ecuador’ (2017) <http://www.environmentandsoci-
ety.org/perspectives/2017/6/article/defending-rivers- vilcabamba-south-ecuador>; USA (Colorado 
River): Cristy Clark and others, ‘Can You Hear the Rivers Sing? Legal Personhood, Ontology, and 
the Nitty, Gritty of Governance’ (2017) 45 Ecology Law Quarterly 788–844.
5  Data from the UN Harmony with Nature website: <http://www.harmonywithnatureun.org/right-
sOfNature/> and from the interactive map <https://observatoirenature.org/observatorio/en/inter-
active-map/>. 
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2118&context=elq
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2118&context=elq
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https://law.unimelb.edu.au/data/assets/pdf_file/0007/2516479/Legal-rights-for-rivers-Workshop-Report.pdf
https://www.ecologyandsociety.org/vol23/iss1/art7/
https://www.ecologyandsociety.org/vol23/iss1/art7/
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http://www.environmentandsociety.org/perspectives/2017/6/article/defending-rivers- vilcabamba-south-ecuador
http://www.harmonywithnatureun.org/rightsOfNature/
http://www.harmonywithnatureun.org/rightsOfNature/
https://observatoirenature.org/observatorio/en/interactive-map/
https://observatoirenature.org/observatorio/en/interactive-map/


156 Jerzy Bieluk

these concepts are also becoming binding law. At different levels and in different 
legal systems, we can identify at least dozens of solutions operating in the laws of 
different countries which are based on the recognition of the elements of nature 
as independent subjects of law. The vast literature on the subject shows that this 
is a media-carrying issue and raises a number of controversies.6 At the same time, 
the popularity of such solutions shows the problems with the functioning of the 
measures used so far in nature conservation. The legal system is often helpless in 
the face of nature protection problems; State bodies do not act or act in a dilatory 
manner. At the same time, the growing awareness of environmental threats in 
society is increasing the popularity of ideas such as giving legal personality to 
elements of nature that are particularly valuable. Also in Poland, on the one hand, 
this issue is becoming the subject of doctrinal considerations, on the other hand, 
there are voices on the possibility of recognizing the Oder or Vistula rivers as 
a legal entity.7

Legal entity is an artificial construct, taking its origin in legal doctrinal consid-
erations.8 Commercial companies, cooperatives, and foundations do not realisti-

6  See, among others, Hope M Babcock, ‘A Brook with Legal Rights: The Rights of Nature in 
Court’ (2016) Ecology Law Quartely <https://scholarship.law.berkeley.edu/cgi/viewcontent.cgi? 
article=2118&context=elq> accessed 5 November 2019; O’Donnell, Maloney, Parker ‘New devel-
opments in the legal status of rivers’, 11 August 2017, <https://law.unimelb.edu.au/data/assets/pdf_
file/0007/2516479/Legal-rights-for-rivers-Workshop-Report.pdf> accessed 5 November 2019. See 
also the comprehensive study on The New Zealand Treaty, Tikanga Māori, ‘Ecosystem-Based 
Management, Mainstream Law and Power Sharing for Environmental Integrity in Aotearoa New 
Zealand – Possible Ways Forward’; Dr. Robert Joseph, Mylene Rakena, Mary Te Kuini Jones, Dr. 
Rogena Sterling and Celeste RakenaTe Mata Hautū Taketake – the Māori and Indigenous Govern-
ance Centre Te Piringa-Faculty of Law, University of Waikato 2019, see also the comprehensive 
monograph edited by Yolanda V Cárdenas and Daniel Turp, A Legal Personality for the St. Law-
rence River and other Rivers of the World Montréal, 2023, and literature cited there, also Craig M 
Kauffman, Pamela L Martin, The politics of rights of nature, 2021 <https://direct.mit.edu/books/
oa-monograph/5158/The-Politics-of-Rights-of-NatureStrategies-for> accessed 10 May 2025.
7  Samanta Kowalska, ‘Natural law and the rights of nature – in search of more effective environ-
mental protection’ (30 December 2023) 15 Adam Mickiewicz University Law Review 273–292, 
<https://doi.org/10.14746/ppuam.2023.15.13>; Samanta Kowalska, ‘Rights of nature in environ-
mental protection and strengthening environmental security’ (20 June 2023) 2 Legal Studies of the 
Catholic University of Lublin 43–61 <https://doi.org/10.31743/sp.13976>; Bohdan Widla, ‘Rights 
of Nature? Property and legal subjectivity in the Anthropocene’ in Katarzyna Jasikowska, Michał 
Palasz, (eds), In five twelfths the end of the world. The climate-ecological crisis with the voice of 
many sciences (Kraków: Jagiellonian University in Kraków, Jagiellonian Library 2022) 513–539 
<https://za512.uj.edu.pl/>; See the 2023 issue of Pismo No 8 devoted to this and a number of arti-
cles posted there. Also Stanisław Kordasiewicz, ‘Explanatory Memorandum to the Draft Law on 
the Legal Personality of the Oder River’, <www.osobaodra.pl> accessed 10 May 2025.
8  See more extensively Józef Frąckowiak, ‘Legal Persons’ in Marek Safjan (ed), System Prawa 
Prywatnego. Volume 1. civil law – general part, (Warsaw 2007) 1003–1108.

https://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?
article=2118&context=elq
https://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?
article=2118&context=elq
https://law.unimelb.edu.au/data/assets/pdf_file/0007/2516479/Legal-rights-for-rivers-Workshop-Report.pdf
https://law.unimelb.edu.au/data/assets/pdf_file/0007/2516479/Legal-rights-for-rivers-Workshop-Report.pdf
https://direct.mit.edu/books/oa-monograph/5158/The-Politics-of-Rights-of-NatureStrategies-for
https://direct.mit.edu/books/oa-monograph/5158/The-Politics-of-Rights-of-NatureStrategies-for
https://doi.org/10.14746/ppuam.2023.15.13
https://doi.org/10.31743/sp.13976
https://za512.uj.edu.pl/
http://www.osobaodra.pl


157LEGAL PERSONALITY OF NATURE ELEMENTS AS A NEW INSTRUMENT...

cally exist as physical entities. They have their assets (or not), authorities, but it is 
difficult to attribute to them a real, material existence. In the case of a limited lia-
bility company, its legal personality is based on the fulfillment of several abstract 
conditions – the collection of a certain amount of share capital, the signing of 
a memorandum of association, the election of a registered office, the appointment 
of the company’s board of directors and the filing of an application with the court 
of registration.9 Thus, a new legal entity is created. Recognizing a river as a legal 
entity is not so far from the already accepted solutions in the legal system. In 
the case of a river, we are dealing with a real designator; we can physically see 
it, determine its interests and scope of protection. The legislator decides which 
entity has legal personality, and in the case of legal entities, also determines the 
scope of their powers and duties. Likewise, the legislature may decide to establish 
new categories of legal entities and determine their method of representation as 
well as rules of functioning in legal transactions.

The argument for extending the concept of legal personality to environmental 
elements is based in large part on the ineffectiveness of existing solutions. Nature 
needs protection, and in order to receive it, it should obtain legal personality and 
its own independent rights – in this way, it could, through its representatives, act 
against those causing its degradation and obtain appropriate compensation.10 In 
this concept, there is a fundamental reevaluation – it is not man that is in the center 
of attention, but nature.11 The court would assess the damage to the environment 
without the need to show a direct connection to human interest.

At the same time, as Christopher D Stone stated, ‘to say that the environment 
should have rights does not mean that it should have every right we can imagine, 
or even the same rights that human beings have. Nor can it be said that everything 
in the environment should have the same rights as every other thing in the envi-
ronment’.12 The scope of the rights of a legal entity that is an element of nature 
can, therefore, be shaped differently from the rights of other legal entities, taking 
into account the specifics of the protected object.

9  This is the case in Polish law; in other legal systems, the formation of a legal entity may be even 
more simplified.
10  As Stone (n 2) 6–7, puts it, even if an aggrieved party (an individual or legal entity) wins a case 
in court for river pollution, ‘no money goes to the stream itself to repair its damage’.
11  See consideration of the changing relationship between nature and man in the context of prop-
erty rights: Anne De Vries-Stotijn, Ilon Van Ham, Kees Bastmeijer, ‘Protection through Property: 
From Private to River-Held Rights’ (2019) Water International https://www.tandfonline.com/doi/ 
full/10.1080/02508060.2019.1641882, 4–5.
12  Stone (n 2) 4.

 https://www.tandfonline.com/doi/ full/10.1080/02508060.2019.1641882, 4–5
 https://www.tandfonline.com/doi/ full/10.1080/02508060.2019.1641882, 4–5
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IV. TWO APPROACHES TO THE RIGHTS OF NATURE: 
INDIGENOUS AND LEGAL

In legal practice, we can observe two main approaches to recognizing the rights of 
nature. The first, which can be described as ‘indigenous’, derives from the tradi-
tions and beliefs of indigenous peoples, for whom elements of nature have special, 
often spiritual significance. An example of this approach is the recognition of the 
Whanganui River in New Zealand as a legal entity, which respected the beliefs 
and traditions of the Maori, for whom the river has special cultural and spiritual 
significance.13 Concepts of natural rights in Latin America often derive from the 
worldview of indigenous peoples. The Bolivian constitution directly refers to the 
power of the Pachamama (Mother Earth) to rebuild the country. The influence of 
animistic beliefs is evident here, as well as the fundamental idea that a good life 
is only possible in harmony with nature.

The roots of this concept go back to the various local worldviews of the peoples of 
Oceania, Africa and the Americas. Respect for the beliefs of indigenous peoples 
(Maori) was the basis for the recognition of the Whanganui River as a legal entity 
in New Zealand.14 The Inter-American Court of Human Rights, in its ruling in 
the Awas Tingni case, stated: ‘Indigenous peoples, by the very fact of their exist-
ence, have the right to live freely in their territories; the close relationship that 
indigenous peoples have with the land must be recognized and understood as the 
fundamental basis of their cultures, their spiritual life, their integrity and their 
economic survival. For indigenous communities, the relationship with the land is 
not merely a matter of possession and production, but a material and spiritual ele-
ment that they must make full use of, including to preserve their cultural heritage 
and pass it on to future generations’.15

13  See Report ‘The Treaty, Tikanga Māori, Ecosystem-Based Management, Mainstream Law and 
Power Sharing for Environmental Integrity in Aotearoa New Zealand – Possible Ways Forward’, 
University of Waikato 2019 <https://sustainableseaschallenge.co.nz/sites/default/files/2019-02/
MAIN%20TuhonohonoSSeas%20Final%20Report%20Nov%202019.pdf>. From the literature, 
see, among others, Jerzy Bieluk, ‘River as a Legal Person’ (2020) 3 Studia Iuridica Lublinensia 
<https://journals.umcs.pl/sil/article/view/10517> accessed 10 May 2025.
14  See Report ‘The Treaty, Tikanga Māori, Ecosystem-Based Management, Mainstream Law and 
Power Sharing for Environmental Integrity in Aotearoa New Zealand – Possible Ways Forward’, 
University of Waikato 2019 <https://sustainableseaschallenge.co.nz/sites/default/files/201902/
MAIN%20TuhonohonoSSeas%20Final%20Report%20Nov%202019.pdf>. 
15  Judgment Mayagna (Sumo) Community of Awas Tingni v Nicaragua, C/79 (31 August 2001) 
<https://www.corteidh.or.cr/docs/casos/articulos/seriec_79_ing.pdf>.

https://sustainableseaschallenge.co.nz/sites/default/files/2019-02/MAIN%20TuhonohonoSSeas%20Final%20Report%20Nov%202019.pdf
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https://sustainableseaschallenge.co.nz/sites/default/files/201902/MAIN%20TuhonohonoSSeas%20Final%20Report%20Nov%202019.pdf
https://sustainableseaschallenge.co.nz/sites/default/files/201902/MAIN%20TuhonohonoSSeas%20Final%20Report%20Nov%202019.pdf
https://www.corteidh.or.cr/docs/casos/articulos/seriec_79_ing.pdf
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Several avenues for the recognition of rights of nature can be distinguished, which 
are particularly evident in Latin American countries.16 In some countries, such as 
Ecuador and Bolivia, rights of nature have been recognized at the constitutional 
level. The preamble of Ecuador’s 2008 constitution, like the preamble of Bolivia’s 
2009 constitution, contains references to the rights of nature. Such provisions 
can provide the basis for specific legal arrangements to protect certain natural 
goods. The second avenue for recognizing the legal personality of parts of nature 
is through reinterpretation of laws by the courts. An example of this path is the 
decision of the Colombian Constitutional Court, which in 2016 recognized the 
Atrato River as a subject of law.17 This law-making action by the courts paved the 
way for further rulings, including the recognition of the Colombian Amazon as 
a legal entity. Similarly, in the case of the Ganges, it was a court decision that led 
to the river’s (temporary) recognition as a legal entity.

The second approach, which can be described as ‘legal’ or ‘pragmatic,’ is based 
on the desire to increase the effectiveness of environmental protection by giving 
the elements of nature the status of legal subjects. In this approach, we do not refer 
to man’s spiritual bond with nature, but to the practical benefits of recognizing 
nature as a legal subject equipped with its own rights. The starting point becomes 
the ineffectiveness of existing nature protection regulations and the search for new 
mechanisms, but based on the existing legal system and its values. This approach 
is represented by the case of the Mar Menor lagoon in Spain, recognized as a legal 
entity on 18 February 2022. A similar direction can be seen in the draft law on the 
legal personality of the Oder River.

The Spanish legislator is not appealing to indigenous beliefs or relying on a super-
natural bond between man and nature. Instead, it creates a pragmatic legal solu-
tion as an effective tool to protect the Mar Menor lagoon. This solution fits into 
the concept of a private legal entity – the lagoon has its own interests, can suffer 
damage on its own account, can go to court, and can claim compensation. This is 
not a concept as alien to the European legal order as it might initially seem.

As Marco Aparicio rightly points out,18 writing about the regulation of the Mar 
Menor, we are far from the anthropocentric turn advocated in Latin America, 

16  See Maria V Berros, ‘Los dos caminos del reconocimiento de los derechos de la naturaleza en 
América Latina’ (2022) Revista Catalana de Dret Ambiental <https://revistes.urv.cat/index.php/
rcda/article/view/3297> accessed 11 May 2025.
17  Decision of the Constitutional Court of Colombia on the rights of the Atrato River, reference T. 
622 of 2016.
18  Marco Aparicio, Derechos colectivos, derechos de la Naturaleza y defensa de lo común. Hoja de 
ruta para un futuro posible s. 311 <https://opo.iisj.net/index.php/osls/article/view/1761> accessed 
11 May 2025.

https://revistes.urv.cat/index.php/rcda/article/view/3297
https://revistes.urv.cat/index.php/rcda/article/view/3297
https://opo.iisj.net/index.php/osls/article/view/1761
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among others. We are far from incorporating the rights of nature into the con-
stitution or appealing to a spiritual connection with nature. The European view 
is much more utilitarian. It seems that we are still far from conceiving the rights 
of non-human subjects similarly to the rights of humans. Rather, the idea is to 
green the law, to create a tool to serve people through the lens of public goods. 
It is not because Mar Menor has been recognized as a legal entity that we want 
a paradigm shift from anthropocentric to biocentric, but because there has been 
an ecological catastrophe that previous legislation has failed to prevent. Similarly, 
in Poland, the sources of the desired changes in the law are sought in existing 
legal constructs. Which is not at all to say that the spiritual narrative is not present 
in the argument (see personodra.pl), still more than we are a river, it suits us to be 
safe in the river.19

V. MAR MENOR – GENESIS AND ENACTMENT  
OF THE LAW

On 18 February 2022, the Parliament of the Region of Murcia passed a law grant-
ing legal personality to the Mar Menor. The law, the first of its kind in Europe, 
treats the lagoon as a living, dynamic ecosystem with its own rights to maintain 
ecological integrity, natural regeneration and protection from harmful human 
activities.20 The law defines a lagoon as a legal entity capable of having rights, an 
ecosystem in need of comprehensive protection, and an integral ecological system 
of great importance.

The Mar Menor is a shallow, brackish-water body of water of about 170 square 
kilometers, separated from the Mediterranean Sea by a narrow strip of land called 
La Manga. The ecosystem is extremely fragile and has a  unique biodiversity, 
including numerous species of fish, birds and marine organisms.21 Over the past 
decades, the lagoon has experienced severe ecological degradation due to:

	● intensive agriculture in the surrounding region,
	● chemical pollution from fertilizers and pesticides,
	● overexploitation of water resources,

19  See Aparicio ibid 312.
20  Law on the Mar Menor (Ley 19/2022), passed by the Parliament of the Region of Murcia on  
18 February 2022.
21  Eduardo Salazar-Ortuño & Teresa V Giménez, ‘La iniciativa legislativa popular para el recono-
cimiento de personalidad jurídica y derechos propios al Mar Menor y su cuenca’ (2022) 13(1) 
Revista Catalana De Dret Ambiental <https://doi.org/10.17345/RCDA3312>. 

https://doi.org/10.17345/RCDA3312
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	● uncontrolled urbanization of adjacent areas,
	● runoff of nutrients that cause eutrophication.22

The immediate impetus for legislative action was the ecological disaster asso-
ciated with, among other things, the mass extinction of fish in the lagoon. The 
images of beaches strewn with dead, decomposing fish became a clear signal to 
take action of a different nature from what had previously been used.23

The preamble to the law clearly states the reasons for its enactment: ‘There are 
two reasons for this law: on the one hand, the serious socio-environmental, eco-
logical and humanitarian crisis that the Mar Menor and the residents of its coastal 
municipalities are experiencing; on the other hand, the inadequacy of the current 
legal system of protection, despite the important regulations and instruments of 
a legal nature that have been introduced over the past twenty-five years’.24

VI. SCOPE OF THE MAR MENOR LAGOON RIGHTS

The Law defines the basis for the existence of the Mar Menor lagoon in the legal 
environment. Article 2 (2) of the Law defines the scope of the lagoon’s rights:

a)	Right to exist and natural evolution: The Mar Menor is subject to a nat-
ural order or ecological law that allows it to exist as a  lagoon ecosys-
tem and as a terrestrial ecosystem in its basin. The right to exist means 
respecting this ecological law to ensure the ecosystem’s equilibrium and 
regulatory capacity in the face of imbalances caused by anthropogenic 
pressure, mainly from the basin.

b)	Right to Conservation: The right to protect means to limit, stop and not 
authorize those activities that pose a risk or harm to the ecosystem.

c)	Right to Conservation: The right to conservation requires action to pro-
tect species and terrestrial and marine habitats and manage associated 
protected natural areas.

d)	Right to Restoration: The right to restoration requires, after damage 
has occurred, remedial actions in the lagoon and its catchment area that 

22  Andrea García de Enterría Ramos, ‘La personalidad jurídica de los entes naturales: ¿un cambio 
de paradigma?’ (2023) 4 Legebiltzarreko Aldizkaria – LEGAL – Revista del Parlamento Vasco 
8–37 <https://doi.org/10.47984/legal.2023.007>. 
23  Media information documenting the environmental disaster in the Mar Menor lagoon <https://
www.portalmorski.pl/rybolowstwo/49139-tony-martwych-ryb-u-poludniowo-wschodnie-
go-coast-spain. 
24  Preamble to the Mar Menor Law (Ley 19/2022).

https://doi.org/10.47984/legal.2023.007
https://www.portalmorski.pl/rybolowstwo/49139-tony-martwych-ryb-u-poludniowo-wschodniego-coast-spain
https://www.portalmorski.pl/rybolowstwo/49139-tony-martwych-ryb-u-poludniowo-wschodniego-coast-spain
https://www.portalmorski.pl/rybolowstwo/49139-tony-martwych-ryb-u-poludniowo-wschodniego-coast-spain
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restore natural dynamics and resilience, as well as related ecosystem 
services’.25

The Mar Menor lagoon’s rights thus defined form the basis for determining pos-
sible actions directed at enforcing those rights. The scope of the lagoon’s rights 
determines the points at which it can, through its representatives, act to protect its 
own interests. The Mar Menor lagoon becomes an autonomous legal entity with 
a defined scope of authority and with a defined sphere, the violation of which 
will meet a legal response. The lagoon ceases to be an object of protection and 
becomes a subject with its own rights and the power to protect them.

VII. MAR MENOR LAGOON REPRESENTATION SYSTEM

Laguna Mar Menor, like other legal entities, operates through its bodies. Accord-
ing to Article 3 of the law, the representation and management of the Laguna Mar 
Menor and its river basin are handled by three bodies:

1.	 Representative Committee consisting of representatives of the public 
administration operating in the area and citizens of the riverine munic-
ipalities;26

2.	 Monitoring Commission (Guardians of the Mar Menor Lagoon);
3.	 Scientific Committee, which is an independent body consisting of sci-

entists and experts, representatives of universities and research centers.

The law stipulates certain powers of the various bodies. The Representative 
Committee is tasked with proposing measures for the protection, conservation, 
maintenance and restoration of the lagoon, as well as supervising and monitoring 
compliance with the rights of the lagoon and its basin, based on the actions of the 
Monitoring Committee and the Scientific Committee.

The Monitoring Commission is composed of individuals representing the 
municipalities bordering the Lagoon and its basin (Cartagena, Los Alcázares, 
San Javier, San Pedro del Pinatar, Fuente Álamo, La Unión, Murcia and Torre 
Pacheco), appointed by the respective City Councils, and representatives from 
various economic, social and environmental sectors: business associations, union 
associations, neighborhood associations, fishing associations, agricultural asso-

25  Article 2(2) of the Mar Menor Law (Ley 19/2022).
26  The Committee of Representatives is composed of thirteen members: three from the General 
State Administration, three from the Autonomous Community and seven citizens, initially mem-
bers of the Promoters Group of the People’s Legislative Initiative.
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ciations, livestock associations (with representation from organic farming and 
traditional breeding), environmental organizations, gender equality entities and 
youth. These individuals are elected for a four-year term and must have a previous 
record of defending the Mar Menor ecosystem.

The Monitoring Committee’s tasks include disseminating information on the law, 
monitoring and controlling compliance with the rights of the lagoon and its basin, 
and periodically reporting on compliance with the law, taking into account indi-
cators set by the Committee to analyze the ecological status of the Mar Menor.

The Scientific Committee is composed of scientists and independent experts spe-
cializing in Mar Menor research proposed by the Universities of Murcia and Ali-
cante, the Spanish Institute of Oceanography (Oceanographic Center of Murcia), 
the Iberian Society of Ecology and the Higher Council for Scientific Research. 
They are appointed for a  renewable period of four years. The independence of 
the Scientific Committee is ensured by two conditions: The recognized scientific 
prestige of the members and the absence of remuneration for their work.

The Scientific Committee is tasked with advising the Committee of Representatives 
and the Monitoring Commission and identifying indicators of the ecological status 
of the ecosystem, associated threats and appropriate measures for its restoration.

The lagoon representation system is therefore complex and multifaceted, which in 
practice has proven difficult to implement effectively.27

VIII. ACTIO POPULARIS IN DEFENSE OF LAGOON RIGHTS

The law28 also provides for an extremely interesting type of actio popularis. 
According to this regulation: ‘Any natural or legal person shall be entitled to 
defend the Mar Menor ecosystem and may enforce the rights and prohibitions 
under this law and the regulations developing it through an action brought before 
the appropriate court or public administration. The said legal action shall be 
brought on behalf of the Mar Menor ecosystem as a real party in interest. The 
person who brings such an action, and whose claim is successful, will be entitled 
to recover the entire costs of the ongoing legal proceedings, including, among 

27  According to the information provided by Spanish lawyers, there have been significant difficul-
ties in practice regarding the selection of individuals for the various bodies representing the Mar 
Menor lagoon. There have also been tensions between different levels of administration (regional 
and national) over competencies and responsibilities in implementing the law.
28  Article 6 of the Mar Menor Law (Ley 19/2022).



164 Jerzy Bieluk

other things, the fees of attorneys, counselors, experts and witnesses, and will be 
relieved of litigation costs and security deposits on precautionary measures’. This 
is a solution that significantly expands the legal options for protecting the lagoon, 
as it allows any entity to take legal action on behalf of the ecosystem, without 
having to prove its own legal interest.

IX. WHY THE ODER RIVER? THE CASE OF POLAND

The 2022 environmental disaster on the Oder River was a turning point in Poland’s 
thinking about conservation methods and measures. In August 2022, there was 
a massive fish die-off. By 12 September 2022, a total of about 360 tons of dead 
fish had been reported.29

According to a preliminary report by the Oder River Situation Team, the fish die-
off was caused primarily by a multi-factorial golden algae (Prymnesium parvum) 
bloom. Of key importance was the excessive salinity of the water, increased chlo-
ride and sulfate concentrations, which, combined with low water levels and high 
temperatures, led to the golden algae bloom and consequently to an ecological 
disaster on an unprecedented scale.30

The ecological catastrophe on the Oder River demonstrated the defectiveness of 
Poland’s water protection system: ‘The key public administration bodies responsi-
ble for the safety of citizens remained passive during the first phase of the ecological 
disaster on the Oder River. Although thousands of dead fish appeared in the river 
for unknown reasons, appropriate action was not taken. The effective circulation 
of information required in such situations was not ensured. The appropriate crisis 
management structures were also not activated. As a  result, warning alerts and 
bans on the use of the Oder River were addressed to the population with a delay of 
at least several days. The crisis on the Oder exposed the State’s lack of due concern 
for the good condition of the waters. This is the result of years of omission by State 
bodies, erroneous actions, as well as insufficient legal solutions’.31

29  European Commission, Joint Research Center, Gary Free and others, ‘EU analysis of the 2022 
Oder ecological disaster: conclusions and recommendations to avoid future ecological dam-
age to EU rivers’, Publications Office of the European Union (2023) <https://data.europa.eu/
doi/10.2760/536489>. 
30  ‘Preliminary Report of the Team on the Situation on the Oder River’, Institute for Environmen-
tal Protection (2022) <https:// ios.edu.pl/wp-content/uploads/2022/10/Wstepny-raport-zespolu-ds-
sytuacji-na-rzece-Odrze.pdf> 253–258.
31  Materials from the NIK press conference, ‘Odra ecological crisis’, <https://www.nik.gov.pl/ news/
odra-kryzys- ekologiczny.html>; Iwona Zyman, Janusz Madej, ‘Kryzys ekologiczny na Odrze’  
<https://www.nik.gov.pl/plik/id,29291.pdf>. 

https://data.europa.eu/doi/10.2760/536489
https://data.europa.eu/doi/10.2760/536489
https:// ios.edu.pl/wp-content/uploads/2022/10/Wstepny-raport-zespolu-ds-sytuacji-na-rzece-Odrze.pdf
https:// ios.edu.pl/wp-content/uploads/2022/10/Wstepny-raport-zespolu-ds-sytuacji-na-rzece-Odrze.pdf
https://www.nik.gov.pl/ news/odra-kryzys- ekologiczny.html
https://www.nik.gov.pl/ news/odra-kryzys- ekologiczny.html
https://www.nik.gov.pl/plik/id,29291.pdf
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In response to this situation, there was an initiative to give the Oder River legal 
personality, inspired by solutions from Spain and other countries. As Stanisław 
Kordasiewicz states in the justification of the draft law on the Oder River: ‘the 
new law should put the broadly understood welfare of the entire Oder River sys-
tem in the forefront, especially in the context of the need to rebuild the river after 
the 2022 disaster and ensure future safety.32

X. THE CONSTRUCTION OF THE POLISH DRAFT LAW

The bill grants the Oder River legal personality, recognizing it as an integral eco-
system that includes the waters, bottom sediments, riverbed, banks, floodplains 
and the organisms living in it. The bill defines the fundamental rights of the river, 
including the right to exist, flow freely, evolve naturally, preserve biodiversity 
and regenerate.

The river is to be represented by a  15-member Representative Committee, 
consisting of representatives of the ministry, Polish Waters, local governments, 
river users and community organizations. The committee is to protect the river’s 
interests in legal proceedings, conclude agreements on the use of the river and 
manage its assets. It is to be supported by a 10-member Scientific Committee in 
an advisory capacity.

The bill regulates the economic and recreational use of the river, which must be 
in accordance with the law and agreements. It also defines the mechanism for 
claiming compensation for damage caused to the Oder River, with the river itself 
not to be held liable for damage resulting from its natural functions.

The Minister of the Environment is to supervise the river’s activities and provide 
funding to achieve the Act’s goals. In international relations, the river is to be rep-
resented by the Polish government, consulting with the Committee of Represent-
atives. According to the bill, the river can acquire property (e.g., by inheritance or 
donation), which is exempt from taxation, but cannot conduct business activities.

Economic and recreational use of the Oder River is, of course, also possible, but 
it must be in accordance with current regulations, and the scope of use will be 
determined through negotiations between the representation of the Oder River 
and the relevant State and local government bodies and other interested parties.

32  Stanisław Kordasiewicz, ‘Explanatory Memorandum of the Bill on the Recognition of the Legal 
Personality of the Oder River’ <www.osobaodra.pl>. 

http://www.osobaodra.pl
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As can be seen, the Polish solution was modeled on the Spanish regulation. There is 
no reference to beliefs, connectivity with nature; there is a specific legal regulation 
that fits fully into the Polish legal system. Placing a legal entity such as a river in the 
Polish legal system would not cause a revolution in the concept of legal personality. 
It can be compared to existing solutions, such as foundations, which have specific 
purposes and are endowed with assets by the founders, but are separate entities 
that may or may not be influenced by the founders.33 The foundation’s assets are 
separate assets, belonging to the foundation – there is no ownership relationship.

Another example is a national park, which, according to Article 8a of the Law on 
Nature Protection, is a State legal entity within the meaning of Article 9(14) of the 
Law on Public Finance.34 National parks have legal personality, their own govern-
ing bodies and their own assets. However, they are limited in their activities by 
the objectives set forth in the Law on Nature Protection.

However, conversations with Polish lawyers indicate great resistance to intro-
ducing such mechanisms into Polish law. Arguments to the contrary are based, 
on the one hand, on the assumption that the current tools of nature protection are 
sufficient, only they need to be applied more rigorously, on the other hand, on the 
aversion to new legal constructions, alien to the Polish tradition, and above all, 
departing from anthropocentrism in the understanding of the legal interest.35

The Polish (as well as Spanish) solution focuses on a specific ecosystem (lagoon, 
river). The concept of the rights of nature, understood broadly, flows in large part 
from the beliefs of the peoples living in the area. The concept of Pachamama or 
nature as a partner of man, is rooted in the beliefs of indigenous peoples, the legal 
culture of Europe definitely sticks more to specific concepts. The idea behind the 
Oder River Legal Personality Law36 was to use the well-established legal person 
construct as a tool to better secure the rights of the Oder River. It is hard to deny 
that the river needs to be protected, but the existing methods of protecting it are not 
effective. So it is necessary to try a new tool, which at the same time will not con-
stitute a revolution in the legal system and which will fit into the existing reality.

33  Law on Foundations of 6 April 1984, Journal of Laws of 2020, item 2167.
34  Article 8a of the Law of 16 April 2004 on Nature Protection, Journal of Laws 2022, item 916, as 
amended, states: ‘A national park is a state legal entity within the meaning of Article 9(14) of the 
Public Finance Act of 27 August 2009 (Journal of Laws 2023, item 1270, as amended)’.
35  The author of the article has had a number of discussions with representatives of Polish legal 
science concerning primarily the legal personality of the Oder River, but the prevailing view is that 
such a construction is unnecessary.
36  The author of this article is one of the co-authors of the bill on the legal personality of the Oder 
River, along with Stanisław Kordasiewicz and Robert Rient.
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The basic revolutionary change is the very attitude that a river can have its own 
representation, its own budget, and act in its own interests. In turn, the implemen-
tation of such an assumption is already within the understandable traditional legal 
constructs. Unfortunately, the bill will not exist as a citizen legislative initiative. 
The ‘Clean Order’ Legislative Initiative Committee, from 5 February 2025, con-
ducted a collection of signatures in accordance with the Act of 24 June 1999 on 
the exercise of legislative initiative by citizens.37 It failed, despite the work of hun-
dreds of volunteers, to collect the 100,000 votes required for a legislative initiative 
(Article 2 of the aforementioned law). 92,998 votes were collected, so 7002 votes 
were missing.38 However, it should be recognized that this is only the beginning of  
a scientific, journalistic and social discussion of the need for new forms of nature 
protection – including the construction of the legal personality of the river.

XI. SUMMARY

On the one hand, we must look at the reality around us and the problems that affect 
us every day. The response to problems such as the poisoning of the Oder River 
should be appropriate to their severity. If the State is failing to protect valuable 
ecosystems and citizens perceive the helplessness of existing legal regulations, 
the appropriate response is to seek solutions that meet both the ecological needs 
and the legal culture of the country. Recognizing the Oder River as a legal entity 
could be such a solution.

On the other hand, we must not lose sight of the global context. Climate change 
and pollution are problems on a  much larger scale than even the largest river. 
We cannot, while focusing on local problems, forget the need to look for global 
solutions. Even a partial departure from the anthropocentric view allows us to 
find a new perspective and see that striving to autonomize the rights of nature can 
be one of the important tools to protect the environment on a global scale.

The Spanish solution shows that it is possible to effectively apply the concept of 
legal personality of nature’s elements in the European legal order. The goal of 
this solution is not to protect the supernatural link to nature, but to provide more 
effective protection of the valuable ecosystem through legal tools that comple-
ment existing mechanisms.

37  Journal of Laws 1999, No 62, item 688.
38  See <https://www.facebook.com/share/v/18yLCDLyfv/> accessed 20 May 2025.

https://www.facebook.com/share/v/18yLCDLyfv/
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However, the author of the article takes the position that nature protection is one 
of the most important issues facing any legal system, and if this legal system is 
incompetent, ineffective, other solutions should be sought, including the granting 
of legal personality to particularly valuable and endangered elements of nature.

Giving legal personality to the Oder River would, therefore, not constitute a revolu-
tion in the Polish legal order, but rather an extension of existing legal constructions 
to a new area, in order to better protect a valuable natural resource. This would be 
a solution in line with the European legal tradition, while at the same time respond-
ing to the challenges of modern times related to environmental protection.

Granting legal personality to the Oder River would represent a novel approach 
to environmental protection in Poland. Despite numerous legal, practical and 
scientific challenges, the initiative signals the need for a fundamental change in 
the perception of the relationship between humans and nature.

The experience with the Mar Menor lagoon shows that this is a workable solution 
in the European legal order. At the same time, it should be remembered that the 
mere granting of legal personality will not solve all environmental problems. It 
is also necessary to strengthen existing protection mechanisms, environmental 
education of the public and the development of technologies that enable effective 
monitoring and protection of valuable ecosystems.

Incorporating the view of nature as a partner in the legal discourse representing 
a particular position allows for a decisively enriched approach to environmental 
protection. A change in the paradigm of nature protection – from a sovereign view 
to a partner view – can contribute to more effective protection of ecosystems, not 
only in the local, but also in the global context.
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