











Scientific Board
Grazyna Battruszajtys (Chairperson, University of Warsaw), Tomasz Giaro (University
of Warsaw), Jan Bleszynski (University of Warsaw), Marc Bors (University of Fribourg),
Zdzistaw Galicki (University of Warsaw), Hubert Izdebski (Polish Academy of Sciences),
Jacek Lang (University of Warsaw), Michael Martinek (Saarland University),
Adam Niewiadomski (University of Warsaw), Maria Rogacka-Rzewnicka (University of Warsaw),

Alessandro Somma (Sapienza University of Rome), Michael Stiirner (University of Konstanz),
Marek Wasowicz (University of Warsaw), Beata Janiszewska (Secretary, University of Warsaw)

Editor-in-Chief
Stawomir Zottek

Executive Editors
Pawel Bana$, Oktawian Kuc

Editor
Julia Sochacka, Michat Macidtowski

Commissioning Editor
Anna Kottunowska

Editing
Matgorzata Suleta-Sildatke

Publication under the Creative Commons Atribution 4.0 (CC BY) license
(full text available at https:/creativecommons.org/licenses/by/4.0/)

© Copyright by Authors 2025

The online version of the journal is its original version.

ISSN 0137-4346 (print)
ISSN 2544-3135 (online PDF)

Wydawnictwa Uniwersytetu Warszawskiego
02-678 Warszawa, ul. Smyczkowa 5/7
www.wuw.pl; e-mail: wuw@uw.edu.pl
WUW Sales Department: tel. (48 22) 55 31 333; e-mail:dz.handlowy@uw.edu.pl

Online bookshop: www.wuw.pl/ksiegarnia

Typesetting
Beata Stelggowska

Printed by: POZKAL


https://creativecommons.org/licenses/by/4.0/
http://www.wuw.pl
mailto:wuw%40uw.edu.pl?subject=
mailto:e-mail:dz.handlowy%40uw.edu.pl?subject=
http://www.wuw.pl/ksiegarnia

STUDIA IURIDICA NO 110 (2025)

Wojciech Zatuski — Alf Ross on Freedom and Responsibility: A Critical
Appraisal . .. ...
Pawet A Boike —Misguided Copying of Anglo-American Patterns?
Intentionalism as a Reasonable Proposal for a Contemporary Continental
Judge ... o
Dominik Swiatkowski — Towards a Harmonised Framework for Copyright
Enforcement in the Digital Single Market: The Interplay between Directive
2019/790 and Directive 2004/48/EC . ... ... ..o
Rajmund Molski — The Ugly Sister or the Cinderella: Remarks on the New
De Minimis AidRegime . ..... ... ... .. . .
Maria Supera-Markowska — Taxes in the EU and Their Harmonisation
in the Context of the Reform of the EU’s Own Resources System .........
Katarzyna Kwasniewska — Liability for Medical Error Involving Artificial
Intelligence in Diagnosis — A Regulatory Gap in Polish Medical Law . .. ...
Ltukasz Gorski — Against Explainable Artificial Intelligence in Law: Why
Justifiable AT Matters. A Credit Scoring Example......................
Kamil Kapica — Free and Fair Elections in the Member States — The Limits
of European Union Competences and the Consequences Thereof .........
Maria Alejandra Vanney — The Global Regulation of Surrogacy: Comparative
Legal Developments and the Case for Abolition. .......................
Zuzanna Kulinska-Kepa — Guardians between Orders: Government Agents
in the Era of EU-ECHR Integration . ............... ... ... ... .......
Agnieszka Szpak, Remigiusz Falkowski — Treatment of Russian Prisoners of War
inthe Hands of Ukraine. .. ......... .. .. .. .. ... .. .. . ...
Anastasiia Vorobiova — Self-Defending Democracy and Russian Disinformation:
Commentary on the ECTHR Rodina and Borisova v Latvia Judgment . . . . ..

20

39

57

73

&9

145

167

184






STUDIA IURIDICA CX

Studia Iuridica 110

ISSN 0137-4346; e-ISSN 2544-3135

Copyright © by Wojciech Zatuski, 2025
Creative Commons: Attribution (CC BY') 4.0
https://creativecommons.org/licenses/by/4.0/
https://doi.org/10.31338/2544-3135.5i.2025-110.1

Wojciech Zatuski

Jagiellonian University, Krakow, Poland
e-mail: wojciech.zaluski@uj.edu.pl
ORCID: 0000-0002-4860-0836

ALF ROSS ON FREEDOM AND RESPONSIBILITY:
A CRITICAL APPRAISAL

Abstract

Although Alf Ross is primarily known for his general philosophy of law, his contributions
to the philosophy of criminal law — particularly regarding criminal responsibility — also
offer an original and inspiring perspective. This paper focuses not on Ross’s conceptual
analysis of responsibility as the so-called #i-tii concept (a position already widely discussed
in the relevant literature), but rather on his approach to the substantive conditions of
criminal responsibility, especially the condition of freedom. Ross regards himself as
a compatibilist: he argues that freedom from compulsion — not freedom of the will in
a metaphysical sense — is sufficient for responsibility ascriptions. He explicitly rejects
metaphysical free will as a fiction, yet simultaneously asserts that ‘complete determinism’
is incompatible with responsibility. This creates a tension within his account: if freedom
of the will is not a necessary condition of responsibility, why should determinism pose
a threat to responsibility at all? Thus, there appears to be a fundamental rupture in Ross’s
argument. As a result, Ross’s final position appears incoherent — or, at best, ambiguous.
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I. ROSS’S GENERAL ACCOUNT OF THE CONDITIONS
OF CRIMINAL RESPONSIBILITY

Although Alf Ross is best known for his general philosophy of law, his contribu-
tions to the philosophy of criminal law also deserve attention. While less widely
discussed,' they offer an original and thought-provoking perspective on criminal
responsibility. However, I will not address his analysis of legal responsibility as
a concept in detail; Ross’s general account of legal concepts (including the con-
cept of responsibility) has already been examined in great detail in the literature,
unlike his approach to the substantive aspects of legal responsibility. Suffice it
to say that, according to the Danish philosopher, responsibility — like most other
legal concepts (e.g., rights) — is, as he famously put it, a #i-ti concept.? That is,
it lacks semantic reference; it does not denote a logical or causal connection
between conditioning facts (such as guilt) and conditioning consequences (such
as punishment). Instead, it expresses a legal link between them, which can take
the form of an assertion (when describing the law from an external standpoint)
or a demand (when speaking from within the law, using its normative language).
It should be emphasized that this part of Ross’s analysis of responsibility, which
pertains to the general philosophy of law rather than the philosophy of criminal
law, is entirely independent of his approach to the substantive issues concerning
criminal responsibility — its general conditions, and in particular, the condition of
freedom — which I will now address.?

' There is very little literature — and most of it in Danish — devoted to this aspect of his phil-
osophical reflection; see, e.g., Kasper Lippert-Rasmussen, ‘Ross og determinismen’ in Jakob
H Holtermann, Jesper Ryberg (eds), Alf Ross. Kritiske gensyn (Kopenhagen: Jurist- og @konom-
forbundets Forlag 2006) 211-231; Jesper Ryberg, ‘Ross og Straf” in Holtermann, Ryberg (eds), Alf’
Ross. Kritiske gensyn (Kopenhagen: Jurist- og @konomforbundets Forlag 2006) 151-171.

2 Cf Alf Ross, ‘Ta-T@’ (1957) 70(5) Harvard Law Review 812—-825; Alf Ross, On Guilt, Responsi-
bility, and Punishment (Berkeley, CA and Los Angeles, CA: University of California Press 1975)
4-30. For an insightful and comprehensive analysis of Ross’s account of legal concepts see, espe-
cially Torben Spaak, ‘Alf Ross on the Concept of a Legal Right’ (2014) 27(4) Ratio Juris 461-477.

3 It is important to note that Ross does not offer a distinct analysis of criminal and moral responsi-
bility. He appears to assume that the conditions for both are identical. While this assumption is not
without its challenges, it is arguably less problematic in the context of criminal responsibility than
in other forms of legal responsibility. This is because criminal law has traditionally been viewed
as the branch of law whose conceptual framework most closely aligns with — and should align with
— our ‘ordinary’ moral intuitions. One reason for this is that criminal law justifies the use of state
coercion on a large scale, and for this to be accepted by citizens, it must resonate with their moral
beliefs. Furthermore, in his critique of incompatibilism, Ross explicitly addresses moral responsi-
bility, implicitly extending his analysis to criminal responsibility.
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Ross distinguishes two conditions of criminal responsibility.* First, there is the
objective condition — actus reus — which refers to the actual violation of a legal
norm: the agent must have committed a criminal act in order to be held account-
able for it. Second, there are subjective or mental conditions — mens rea — which
involve two distinct requirements. The imputation requirement pertains to the
agent’s mental (both cognitive and volitional) attitude toward the act, requiring
either intentionality or, in some cases, only negligence. The imputability require-
ment, on the other hand, addresses whether the act can properly be ascribed to the
agent. This involves assessing whether any abnormal mental conditions — such
as insanity, mental retardation, or an ‘irresistible impulse’ — or other factors like
youth, might exclude or diminish the agent’s responsibility. Together, these condi-
tions form the basis of Ross’s legal understanding of responsibility. At this point,
it is expedient to make two observations.

First, although most scholars agree that these two conditions are necessary for
establishing responsibility, there are some notable exceptions. For example,
Barbara Wootton, an eminent British scholar of criminal law, adhered to the
conception of strict liability: she argued that actus reus alone constitutes both
a necessary and sufficient condition for the rightful conviction of an accused
person® — a view that Ross characterizes in the following way:

[According to Wootton] the criminological reaction to crime should be arrived at in
each individual case without regard to guilt and only with a view to what in the par-
ticular instance will offer the best chance of preventing recidivism. The traditional
system, which bases punishment on retribution on guilt, should be replaced, accord-
ing to this view, by a system designed as a means of preventive hygiene (...). Woot-
ton’s doctrine amounts to no less than the view that questions of both imputation and
imputability be discounted as conditions for convicting a person of an offence, while
at the same time they are to be taken into account as circumstances which partially
determine the nature of legal reaction to be applied in a particular case.®

It is worth noting that Herbert LA Hart, in his influential book Punishment and
Responsibility, proposed a distinctive — or ‘intermediate’ — position between the
traditional system and Wootton’s model of strict liability. Hart maintained that
mens rea should remain a necessary condition for criminal responsibility, yet
he carefully distinguished it from the requirement of mental sanity. In his view,
issues of insanity should not be addressed during the trial itself, but rather in the
post-trial phase, where medical experts would assume a central role. Using Ross’s

4 CfRoss (n 2) 60-80.
5 Cf Barbara Wootton, Crime and the Criminal Law (London: Stevens & Sons 1963) 51-52.
% Ross (n2) 73.
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terminology, one could say that Hart rejected the imputability requirement as
a condition for establishing criminal responsibility. Hart saw his own position
as a ‘less extreme’ or ‘moderate’ version of the ‘new doctrine’ of strict liability
advanced by Barbara Wootton.” In this light, Ross’s account can be regarded as
more ‘traditional’ or ‘standard’, aligning with the classical model of criminal
responsibility that maintains both actus reus and mens rea, including considera-
tions of imputability, as essential elements.

Secondly, it is far from evident that the conditions of actus reus and mens rea
are sufficient on their own to establish criminal responsibility. Should we not, in
addition, recognize freedom of the will as a necessary third condition? Or, equiv-
alently, should freedom of the will not be considered part of, or a presupposition
of, imputability? Ross emphatically answers ‘no’. He asserts that responsibility
ascriptions are possible without appealing to the notion of free will in the met-
aphysical sense — this reflects the doctrine known as compatibilism. According
to Ross, for an agent to be held responsible, it is both necessary and sufficient
that they are free in the sense of freedom of action: that is, they are not subject
to internal or external compulsion that would have prevented them from acting
differently, had they wanted to. This type of freedom is implicitly or negatively
defined by the conditions of imputation and imputability. In other words, Ross
endorses the view that, for the ascription of responsibility to be legitimate, it is
sufficient that we could have acted otherwise if we had willed to do so — not
that we could have willed otherwise than we did. With this, we arrive at the
core of Ross’s compatibilist position, which will be the focus of our attention
for the remainder of this paper. As we shall see, the originality — and indeed
the peculiarity — of Ross’s contribution lies in the reasoning he offers in support
of this position, which, as will be argued, appears ultimately at odds with the
very view he claims to endorse. Before examining Ross’s reasoning in detail, it
is helpful first to sketch the broader theoretical landscape in which his position is
best understood.

II. ROSS’S CRITIQUE OF INCOMPATIBILISM

The relationship between responsibility, freedom of the will, and determinism has
long been one of the central issues in both moral philosophy and the philosophy

7 Cf Herbert LA Hart, Punishment and Responsibility (Oxford: Oxford University Press 2008)
195-208.
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of law.? Various philosophical positions on this issue can be neatly categorized by
considering how they respond to two key questions: (1) Does freedom of the will
exist? and (2) What kind of freedom is necessary for responsibility — freedom of
the will in a metaphysical sense, or merely freedom from compulsion?

When philosophers assert that responsibility requires freedom of the will — that
is, a form of freedom whose existence is denied within a deterministic view of
the universe — they are embracing what is broadly known as incompatibilism (a
term that reflects the belief that determinism is incompatible with the concept of
responsibility). Within this camp, two opposing positions emerge, depending on
whether one believes in the existence of free will. The first one, incompatibilism
as libertarianism, affirms the existence of free will and therefore denies (univer-
sal) determinism. Thinkers such as, e.g., Augustine of Hippo, Thomas Aquinas,
René Descartes, Immanuel Kant, Henri Bergson, and Jean-Paul Sartre can all be
placed within this category. Although their respective accounts of freedom and
responsibility may vary in detail, all of these thinkers maintain that responsibility
necessitates metaphysical freedom — a capacity to will otherwise — and that such
freedom exists (and exists universally: it is inherent in all human beings). The
second one, incompatibilism as hard determinism, holds that determinism is a true
doctrine and therefore free will —and, by extension, moral or legal responsibility —
are empty concepts, metaphysical fictions (this view is also sometimes called, e.g.,
by Ross, ‘moral nihilism’ or ‘moral denialism’). Philosophers such as, e.g., Frie-
drich Nietzsche, Enrico Ferri, and Ingmar Hedenius, represent this view. For them,
holding someone responsible is unjustified, as all actions are causally determined.
A third incompatibilist view, which I propose to label agnostic incompatibilism, is
an undecided or indeterminate stance that treats free will as a condition of respon-
sibility but either suspends judgment about free will’s existence or claims that it is
simply unknowable. In fact, it is difficult to provide examples of philosophers who
consistently hold this slightly odd but coherent view.

An alternative approach, however, shifts the focus from freedom of the will to
freedom of action (i.e., freedom from compulsion) — that is, to the question of
whether a person could have acted otherwise if he/she had willed to do so. This
view underpins compatibilism, which holds that determinism and responsibility
are not mutually exclusive. The most well-developed form of this position is
known as compatibilism as soft determinism, associated with figures such as, e.g.,
Aristotle (who defines a free action simply as hekousios — voluntary), Thomas
Hobbes, David Hume, Arthur Schopenhauer, Moritz Schlick, and Alfred J Ayer.

8 For a useful collection of various papers on these issues see Bernard Berofsky (ed), Free Will and
Determinism (New York and London: Harper & Row 1966).
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According to this view, a person is responsible as long as his/her action was not
the result of coercion or compulsion — even if his/her desires and choices are
themselves causally determined.

This classification helps to clearly situate Ross’s theory of responsibility. As men-
tioned before, his emphasis on freedom of action (i.e., freedom from compulsion),
rather than metaphysical freedom of the will, places him within the compatibilist
tradition, likely aligning him with soft determinism. He maintains that responsi-
bility does not require the ability to will otherwise, only the absence of internal
or external compulsion preventing or enforcing an action. Thus, it is clear that
Ross considers himself a compatibilist; however, as will be shown, some of his
arguments — though directed against incompatibilism — can in fact be interpreted
as supporting it. His critique of incompatibilism can be divided into two groups,
corresponding to the two versions of incompatibilism he distinguishes: the moral
and the pragmatic. In distinguishing these versions, Ross aimed to ‘inject new life
into the discussion’’ In fact, these two versions represent two distinct arguments
for incompatibilism, as it is traditionally understood — namely, the view that
determinism and responsibility are mutually exclusive.

The moral version of incompatibilism, as Ross calls it, is the view that responsibil-
ity must presuppose free will because this assumption is embedded in the ‘moral
consciousness’ of people in Western societies.!” In his critique of this version,
Ross argues that Western ‘moral consciousness’ does not, in fact, contain such an
incompatibilist requirement. Moreover, he contends that it would be paradoxical
if it did, as this would imply that morality demands conditions for responsibility
that (in his view) are inherently unsatisfiable — thereby undermining the very con-
cept of responsibility it seeks to uphold; as he puts it, ‘the thesis that disapproval
must be disapproved of, or that it is immoral to moralize, is logical nonsense’."
However, Ross adds that if Western morality did indeed impose unsatisfiable
conditions for responsibility, he would ‘immediately renounce positive morality
which had such an unreasonable content’.!? But on what grounds would he reject
it? The grounds he invokes are pragmatic in nature; as he writes: ‘The only neces-
sary presupposition for reacting to certain acts by invoking moral responsibility is
that human conduct (within certain limits) is susceptible to the behavior-guiding
influences that are elicited by awareness of the retaliatory actions that can be

% Ross (n 2) 106.

19 This requirement was formulated, for example, by Ingmar Hedenius in his book The Idea of the
Freedom of the Will (Idén om viljans frihet). As a hard determinist, Hedenius believed that the
requirement was unsatisfiable.

T Ross (n 2) 123.

12 Tbid 124.
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expected. But this indubitable empirical fact is compatible with both determinis-
tic and indeterministic presuppositions’.!* At this point, two comments are worth
making. First, Ross does not address the core of the issue: while the question of
the assumptions underlying ‘Western moral consciousness’ may be interesting
in its own right — and could be a fruitful subject for investigation by historian
of social morality as well as by experimental philosophers — it is only loosely
connected to the fundamental problem of whether and why freedom of the will
should be considered a necessary condition of responsibility. Second, by the end of
the above quote, Ross adopts a substantially different conception of responsibility
from the one he outlined when formulating the conditions of actus reus and mens
rea — the conception which may be called a ‘forward-looking’, ‘consequentialist’
or ‘pragmatic’. It implies that an agent can be held responsible for an action if he or
she could have been influenced by rewards or punishments to perform or refrain
from performing it. However, apart from the fact that this conception is directly
at odds with the traditional one he outlined earlier, it is problematic in itself: for it
is both over-inclusive and under-inclusive when it comes to identifying responsi-
ble agents. For instance, many individuals who are insane, mentally disabled, or
minors can, in fact, be influenced by sanctions and thus, by this criterion, would
qualify as accountable — despite widely accepted moral or legal intuitions to the
contrary. Conversely, some deeply corrupt individuals may be largely impervious
to sanctions and thus would not qualify as accountable, even though they are
typically regarded as such. Moreover, this pragmatic conception does not align
with Ross’s more general account of accountability, even at the practical level, as
it does not necessarily identify the same individuals as being responsible agents.

Let me now move on to the pragmatic version of incompatibilism, as Ross calls it.
One can distinguish two quite different variants of this view. Although Ross does
not clearly differentiate between them, his reasoning becomes more intelligible
when this distinction is made explicit.

According to Variant 1, in a deterministic world, moral and legal rules cannot
have any causal influence on our behavior. As Ross puts it when describing this
view: ‘if all events in the world, including human inferences and choice, occur
necessarily in accordance with inexorable laws, then all moral efforts, demands,
judgments and reactions must be condemned in advance as vain (...) If human will
and action are subject to the law of causation, then the demands of the moral law
will be without rational meaning, for men cannot act otherwise than they in fact
do’* In the course of his critique of this argument, Ross aptly observes that deter-
minism is not fatalism, and therefore, the fact that our actions are predetermined

" Ibid 129.
14 Ibid 137.
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by inexorable causal laws does not imply — contra the so-called ‘futility’ or ‘lazy’
argument’ — that they cannot be influenced by moral or legal rules (even if the
acceptance of these rules is itself the necessary result of prior causes). This line of
reasoning is both clear and uncontroversial: determinism does not entail fatalism,
and in a deterministic — but not fatalistic — universe, moral and legal norms can,
like any other causal factor, influence behavior. However, after presenting this
argument, Ross shifts to a different argumentative path. This shift is justified, as
he himself seems to recognize that the initial rebuttal — though valid — is insuffi-
cient to fully disarm the incompatibilist challenge. The real force of that challenge
lies in what can be called Variant 2 of the pragmatic version of incompatibilism.

According to this variant, in a rigorously deterministic world, all morality becomes
meaningless: if determinism ‘implies that the future, given certain conceivably
if not actually fulfilled assumptions, is predeterminable to any desired degree
of accuracy, then one must accept that such a determinism makes all human
deliberations and decision, and thus all morality, meaningless’;'® ‘determinism
[which] postulates that the future is uniquely determined [...] would make moral
deliberations and struggles meaningless’” Given that this is also Ross’s view
(not just a reconstruction of the view he entirely rejects), the question inevitably
arises: is he really an incompatibilist? He claims he is not, because, as he argues,
this kind of determinism — which, as he admits, leads to incompatibilism — is
‘a logical impossibility’.!* However, this claim is hard to accept, for there seems
to be nothing ‘logically impossible’ about this form of determinism (referred to
as ‘metaphysical’ as opposed to ‘scientific’). Thinkers such as Hobbes, Spinoza,
Hume, Schopenhauer, and other determinists found nothing logically impossible
in it. In fact, this form of determinism is precisely what makes incompatibilists...
well, incompatibilists: if every event in the universe — including human actions
— has a set of antecedent conditions that necessitate its occurrence, and in theory
could be predicted by an omniscient agent (even if these conditions cannot be
known, in principle, by the human mind), then there are no deeper (moral, not
practical) grounds for holding agents responsible for their actions. This point was
made suggestively by John R Lucas:

15 The argument, often raised against the Stoic doctrine of determinism, posits that fated events
will occur regardless of our actions. This view has been criticized on various grounds. For in-
stance, the Stoic philosopher Chrysippus argued that while events may be fated, they still occur
through necessary connections between them — what he called ‘co-fated’ events. Therefore, the
claim that ‘you will recover whether or not you call in a doctor’ is fallacious, as whether or not
you call in a doctor is just as fated as whether or not you recover. Cf Tad Brennan, The Stoic Life.
Emotions, Duties, and Fate (Oxford: Clarendon Press 2007) 270-287.

¢ Tbid 145.

17 Tbid 150.

18 Tbid 145.
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Arguments put forward to show that determinism has no bearing on moral responsi-
bility are light-weight. (...) There are two reasons why we feel that determinism de-
feats responsibility. It dissolves the agent’s ownership of his actions; and it precludes
their being explicable in terms of their rationale. If determinism is true, then my
actions are no longer really my actions, and they no longer can be regarded as having
been done for reasons rather than causes (...) Constraint makes my decision irrele-
vant; determinism makes it redundant. When I am constrained, my will can be left
out of consideration, because what happens, happens willy-nilly; if I am determined,
my will can be left out of consideration as an independent factor, because it can be
calculated from the other features already given (...) Determinism dissolves human
agency into a set of other factors over which we have no control."”

But Ross insists that this kind of determinism (i.e., metaphysical determinism),
which makes all morality meaningless, is ‘logically impossible’. How does
he justify this thesis? In fact, he does not justify it at all, for he, as it seems,
unconsciously, shifts the focus of his analysis to an entirely different type of
determinism, namely, ‘scientific determinism’, and argues (following Popper’s
line of thought from The Open Universe: An Argument for Indeterminism) that it
is ‘logically impossible’ due to the so-called ‘Oedipus effect’ — the effect of pre-
diction on the event or object being predicted — and the impossibility of obtaining
complete initial information about the object of prediction.” However, even if
Ross (and Popper) is correct (as seems to be the case) that scientific determinism
is an incoherent stance, this is entirely irrelevant to the debate between compati-
bilists and incompatibilists. The incompatibilists will not abandon their position
simply because it has been demonstrated that scientific determinism is a mirage
— that science will never be able, for fundamental reasons (such as the paradoxes
of self-reference in the style of the ‘Oedipus effect’ and the insurmountable prob-
lems involved in obtaining complete information about ‘initial states’) to provide
accurate predictions of human behavior. After all, why should they abandon it?
They assert that moral responsibility is irreconcilable with metaphysical deter-
minism, the form of determinism that is relevant and central to this discussion, as
it eliminates free will.

What would Ross’s response to this critique be? Most likely, he would argue that
his (or Popper’s) critique of scientific determinism also serves as a critique of

1 John R Lucas, The Freedom of the Will (Oxford: Clarendon Press 1970) 26-27.

20 For clarity’s sake, let us expand a bit on this difference. Metaphysical determinism, as the name
suggests, is a metaphysical (and thus non-falsifiable) doctrine according to which every event in
the universe is unequivocally caused by a set of antecedent conditions (or, in epistemic terms, that
an omniscient agent could predict any event on the basis of its causes and the laws of nature). By
contrast, scientific determinism claims that science — at some sufficiently advanced (even purely
hypothetical) stage — will be capable of predicting all events in the universe. Ross conflates these
two senses of determinism.
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metaphysical determinism (though Popper would disagree, as he clearly distin-
guished between the two types of determinism, stressing that the rejection of
the former does not entail the rejection of the latter; and even if he ultimately
rejected also metaphysical determinism, he did not claim that it is logically
impossible). As Ross puts it, ‘such a determinism [asserting that the future is
uniquely determined] is, in fact, indistinguishable from one that implies exhaus-
tive predictability’.*! Therefore, Ross infers, the refutation of the latter automat-
ically refutes the former. But Ross’s point is quite confusing, and the confusion
seems to be twofold. First, as already mentioned, Ross blurs the distinction
between metaphysical and scientific determinism, as the notion of ‘exhaustive
predictability’ carries different meanings in each context: in the former, it refers
to what a hypothetical omniscient being could foresee; in the latter, it concerns
what a human agent could predict using the most advanced scientific theories
conceivable. Second, and most importantly, if Ross believes he has demonstrated
the falsity or ‘impossibility’ of ‘complete determinism’, why does he not declare
himself an adherent of incompatibilism as libertarianism? In other words, what is
the purpose of Ross’s campaign against ‘complete determinism’ if not to support
a version of incompatibilism? This question becomes all the more pressing given
that his primary target appears to be moral nihilism — also referred to as hard
determinism or moral denialism — which, it bears repeating, results from the con-
junction of incompatibilism and determinism. This is precisely why Ross seeks to
demonstrate that ‘complete determinism’ is untenable; as he writes emphatically:

Moral nihilism — I mean genuine moral nihilism, the theory that one can never right-
fully censure anyone for anything, that all talk of morality and of moral responsibil-
ity is vacuous and should therefore be dispensed with by those with sufficient insight
to realize the unsatisfiability of the conditions of responsibility — is in my view one of
those patent absurdities, well-known in the history of philosophy, which could only
have been brought about by philosophical speculation, and which in fact no one (...)
has taken seriously.?

To summarize: the most straightforward and characteristically compatibilist
way of rejecting the ‘moral version of incompatibilism’ would be to assert that
the question of whether all events in the universe are causally determined — that
is, whether ‘complete determinism’ (i.e., metaphysical determinism) is true — is
entirely irrelevant to the legitimacy of ascribing responsibility. On this view,
freedom of action (i.e., freedom from compulsion), the kind of freedom invoked
by compatibilists, is fully compatible with determinism. However, rather than

21 Ross (n 2) 149.
22 Ross (n 2) 138.
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following this obvious route, Ross adopts a surprising strategy: he criticizes
determinism as though he accepts, along with incompatibilists, that it bears on
the legitimacy of responsibility ascriptions. Ultimately, this strategy leads him to
reject a particular form of incompatibilism — namely, hard determinism or moral
nihilism — but not incompatibilism as such. Indeed, Ross’s critique of ‘complete
determinism’ in the context of his rejection of moral nihilism appears to push him,
perhaps unwittingly, toward a libertarian version of incompatibilism — a move he
neither acknowledges nor seems to recognize.

III. CONCLUDING REMARKS

So, what is Ross’s final position in the controversy between compatibilists and
incompatibilists? On the one hand, he declares himself a compatibilist, and much
of his analysis aligns with this declaration. As he writes:

I believe that [ have demonstrated the incorrectness of incompatibilism in its two ver-
sions, that is, established that it is neither immoral nor futile to moralize. It would be
natural in this connection to try to explain how the misunderstanding has arisen that
determinism and morality exclude each other. On this point I confine myself to the
explanation already offered by Hume. It is to the effect that the misunderstanding is
due to the confusion of determinism and compulsion. In moral matters, just as much
as in legal ones, compulsion strong enough to be said to nullify freedom of action
is generally accepted as an excuse which absolves the person so compelled of guilt
and responsibility. At the same time there undoubtedly linger in the concept of cause
remnants of metaphysical-anthropomorphic ideas about the case possessing a power
which compels its effect.*

He suggests that freedom of the will is a metaphysical fiction (though he does
not examine this concept in detail), explicitly asserts that freedom of action —i.e.,
freedom from compulsion — is sufficient for justifiable ascriptions of responsi-
bility (though he does not consider the possibility that it might provide a weaker
basis for such ascriptions than freedom of the will). He also ‘flirts with’ the
pragmatic/consequentialist conception of responsibility. On the other hand, Ross

2 Incidentally, it is worth noting that one might advance a kind of ‘pragmatic’ argument in favor
of compatibilism — though Ross himself does not do so — namely, that unlike incompatibilism, it
does not risk collapsing into moral nihilism if freedom of the will turns out to be a metaphysical
fiction. In this light, given our uncertainty about which view is ultimately correct, compatibilism
might be seen as the ‘safer’ philosophical position.

24 Ross (n 2) 151.
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— like the incompatibilists — believes that ‘complete determinism’ is incompatible
with moral responsibility, and he seeks to demonstrate that such determinism is
impossible. As argued above, this strategy places him, unwittingly, within the
camp of libertarian incompatibilists. Furthermore, Ross seems to claim that, in
order to be a compatibilist, it is sufficient to assume that ‘limited determinism’
(which, among other things, excludes making accurate predictions of human
actions) is compatible with moral responsibility. However, this assumption is not
sufficient, as incompatibilists will agree with it as well; a genuinely compatibilist
position consists in recognizing the legitimacy of responsibility ascriptions even
in the universe which is ‘completely deterministic’, ‘exhaustively predictable’ (an
incompatibilist will, of course, peremptorily refuse to grant such recognition).
All in all, there appears to be a fundamental rupture in Ross’s argument. What
other reason could he have for claiming that ‘complete determinism’ is incom-
patible with moral responsibility, if not the belief that such determinism rules out
freedom of the will? And yet, paradoxically, he also maintains that freedom of
the will is not a necessary condition for ascriptions of responsibility. As a result,
Ross’s final position appears incoherent — or, at best, ambiguous. Nonetheless,
one aspect of his analysis remains especially valuable: his emphatic rejection of
‘complete determinism’ reveals a clear awareness of the naiveté inherent in what
John Lucas once described as ‘determinism without tears’ — the belief that ‘we
can be determinists without upsetting any of our notions of responsibility and
human freedom’.*®
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Abstract

In this paper, the author defies the thesis that intentionalism, as a concept of interpretation
characteristic of Anglo-American legal culture, remains inadequate in continental
systems. He then challenges the argument that the use of the intentionalist method in
the practice of adjudication poses too many risks due to the alleged powerlessness of
restrained judges against bad and archaic regulation.

The idea of resolving social conflicts through democratic rather than judicial discretion —
and this is at the heart of intentionalism — is common to both common law and civil law.
After all, according to the assumptions of the tripartite separation of powers and the rule
of law, the shaping of legal norms relating to controversial issues in society must be the
domain of democratically elected politicians, not judges. Concepts of interpretation, such
as the school of exegesis and subjective theory, developed in 19"-century continental
Europe. These bear a strong resemblance to Anglo-American intentionalism. All these
concepts limit the freedom of the interpreter (of judgment), without, however, falling
into an ossified literalism (textualism) that makes an unauthorized separation between
the message, the context and the intention of the sender. Furthermore, they consider
legislative history as a useful tool for resolving interpretive disputes.
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The approach to interpretation defended in this paper does not necessarily mean that
judges are helpless against bad or archaic legislation. Firstly, the intention of the legislator
behind a given piece of legislation must always be seen in the horizon of the intention of
the constitutional or international legislator (i.a., European Convention of Human Rights).
In turn, trusting the legislator need not automatically be seen as riskier than trusting
the judicature. Secondly, the intention of the legislator very often allows for flexibility
for the interpreter, e.g., through vague expressions and general clauses. The interpreter,
exercising discretion, should read the historical legislator’s purposes in the context of
current realities. However, he or she cannot replace this axiology with any other.

KEYWORDS

legal interpretation, intentionalism, originalism, judicial discretion, legislative
history

SLOWA KLUCZOWE

wykladnia prawa, intencjonalizm, oryginalizm, dyskrecjonalno$¢ s¢dziowska,
historia legislacyjna

I. INTRODUCTION

The fundamental problem of interpretation, not only of the law, concerns the rela-
tionship between letter (form) and spirit (content). However, it is connected with
another problem. What is this ‘spirit’? Is it constituted by the aims and values of
the author (lawmaker) or can the interpreter, while discovering this ‘spirit’, forget
about the author? Normative theories of interpretation can be seen as attempts to
establish a hierarchy between three elements: author (legislator) — text — interpreter
(judge). In Anglo-American legal theory, the conception of legal interpretation
that places particular emphasis on the first of these elements is intentionalism.!

! On intentionalism in general and other theories of legal interpretation from an Anglo-American
perspective: Mark Greenberg, ‘Legal Interpretation’ in Edward Zalta (ed), The Stanford Ency-
clopedia of Philosophy (Fall 2021 Edition) <https:/plato.stanford.edu/archives/fall2021/entries/
legal-interpretation/> accessed 28 February 2025. Intentionalism is a theory that is mainly current
on the ground of statutory interpretation. The term originalism, on the other hand, is most often
referred to constitutional interpretation. While, old originalism (e.g., Robert H Bork, Raoul Berg-
er, William Rehnquist) focused on the search for the ‘original intent’ of framers, new originalism
(e.g., Antonin Scalia) is eminently textualist in character — advocating the search for ‘original
public meaning’. Today, however, we see a convergence of both versions of originalism. See Randy



https://plato.stanford.edu/archives/fall2021/entries/legal-interpretation/
https://plato.stanford.edu/archives/fall2021/entries/legal-interpretation/
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Today, English is the predominant instrument for international discourse, includ-
ing legal and scientific discourse. Legal theorists operating in a continental legal
culture are increasingly applying terminology developed in the common-law
tradition to the study of issues in their own legal systems. One such term is inten-
tionalism. A Polish example here is the monograph by Zygmunt Tobor entitled
In Search of the Legislator’s Intentions,” in which the author defends the
assumptions of intentionalism. Zygmunt Tobor has been criticized by the doyen
of the Polish theory of legal interpretation, Maciej Zielinski, for ‘unauthorized
transplantation’ of the ideas of ‘various American intentionalists’ into the Polish
culture of legal interpretation.’ Is this accusation accurate?

More than 10 years have passed since the publication of Zygmunt Tobor’s book.
Nevertheless, the discussions triggered by this book are still ongoing. The most
practical issue related to intentionalism (in this study treated as a normative, not
descriptive, concept of interpretation), namely the question of the use of legis-
lative materials in the interpretation of law, raises serious controversies both in
the literature and in the judicature.* Therefore, the concept of intentionalism still
needs to be researched, especially in terms of the doubts arising in the Polish
context and, more broadly, in the context of continental legal culture.

II. INTENTIONALISM AS AN ANGLO-AMERICAN CONCEPT
OF LEGAL INTERPRETATION

In the Anglo-American system, legislation has a supplementary function vis-a-
vis the law created spontaneously by judges. It thus constitutes an external inter-

Barnett, Evan Bernick, The Original Meaning the Fourteenth Amendment. Its Letter and Spirit
(Cambridge 2021) and a return to originalism of intent, see Donald Drakeman, The Hollow Core
of Constitutional Theory. Why We Need the Framers (Cambridge 2021).

2 Zygmunt Tobor, W poszukiwaniu intencji prawodawcy (Warsaw 2013).

3 Maciej Zielinski, Wyktadnia prawa. Zasady, reguly, wskazéwki (7" edn, Warsaw 2017) 87.

* The reasonable use of legislative materials is allowed by, among others: Agnieszka Bielska-Brod-
ziak, Sladami prawodawcy faktycznego. Materialy legislacyjne jako narzedzie wykladni prawa
(Warsaw 2017), as well as Olgierd Bogucki, Model wyktadni funkcjonalnej w derywacyjnej kon-
cepcji wyktadni prawa (Szczecin 2016) 117, 205 and 241. However, the attempt to justify the use
of legislative materials is controversial for other representatives of the Poznan-Szczecin school,
which is represented by Olgierd Bogucki, as well as many lawyer-practitioners. Doubts in this
respect are expressed by Michat Krotoszynski, ‘Legislative History, Ratio Legis, and the Concept
of the Rational Legislator’ in Verena Klappstein and Maciej Dybowski (eds), Ratio Legis. Phil-
osophical and Theoretical Perspectives (Cham 2018) 57-73; and Lukasz Dubinski, ‘Materiaty
legislacyjne w procesie interpretacyjnym’ (2023) 14(48) Horyzonty Polityki 59-78.
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ference in forming an evolutionary ecosystem.’ Corresponding with the British
doctrine of parliamentary sovereignty is the perception of laws as expressions of
the will of parliament. Consequently, it is natural that the first question that arises
when there are interpretative doubts about a statute is “What did the politicians
want to achieve by interfering in this ecosystem?’. The influential 18®-century
theorist of the Anglo-American legal system, William Blackstone, stated that
‘the fairest and most rational method to interpret the will of the legislator, is by
exploring his intentions at the time when the law was made, by signs the most
natural and probable’.® These words constitute a kind of credo of intentionalism.

Nowadays, intentionalism is one conception of legal interpretation that competes
with alternative conceptions in judicial and professorial minds. Intentionalists,
like the proponents of purposivism (e.g., Henry Hart, Albert Sacks)’ oppose the
automatic identification of the meaning of a legal text with its linguistic meaning
(plain meaning rule) as desired by textualists (e.g., Antonin Scalia, Amy Coney
Barrett, Frederick Schauer, John Manning).® Intentionalism, however, in contrast
to purposivism and related concepts emphasizing the interpreter (the commu-
nity of judges), i.e. pragmatism (e.g., Richard Posner?), dynamic interpretation

5 Martin Shapiro, Courts. A Comparative and Political Analysis (Chicago — London 1981) 65-125.
¢ William Blackstone, Commentaries on Laws of England (book 1, 9" edn, Oxford 1783) 59.

7 See, i.a., Henry Hart, Abert Sacks, The Legal Process. Basic Problems in the Making and Appli-
cation of Law (Westbury 1994).

8 According to Scalia: ‘The text is the law, and it is the text that must be observed’. Antonin Scal-
ia, A Metter of Interpretation. Federal Courts and the Law (2™ edn, Princeton 2018) 22. It is the
text and not the will of parliamentarians that constitutes the source of the law. Therefore, through
a textualist approach, the idea of the rule of law, not of men, is realized. Ibid 17. By analogy, just
as the legal text cannot be substituted for the will of the legislature, neither can it be substituted
for the will of judges. Amy Coney Barrett, ‘2019 Sumner Canary Memorial Lecture. Assorted
Canards of Contemporary Legal Analysis: Redux’ (2020) 70 Case Western Reserve Law Review
856. Of course, falling back on linguistic meaning can sometimes lead to morally intolerable con-
sequences, as, for example, in the decision of the Supreme Court of the United States in Chung
Fook v White case 264 U.S. 443 (1924). According to some textualists, such risks remain inherent
in the democratic system and the principle of the separation of powers. Thus: Frederick Schauer,
‘A Critical Guide to Vehicles in the Park’ (2008) 83 New York University Law Review 1129. Some
textualists, however, argue that linguistic meaning may be departed from in order to avoid absurd
consequences or when the interpreter is faced with a clear legislative error. Thus: John Manning,
“The Absurdity Doctrine’ (2003) 116 Harvard Law Review 2409. In this author’s view, context is
essential to understanding a text. What distinguishes textualists from intentionalists and purpo-
sivists is the understanding of this context. For textualists, linguistic context relativised to how
reasonable people use the words in question takes precedence over political context. Idem, ‘What
divides textualists from purposivists?’ (2006) 106 Columbia Law Review 110.

° Pragmatism seeks ‘the best decision having in mind present and future needs, and so does not
regard the maintenance of consistency with past decisions as an end in itself, but only as a means
for bringing about the best results in the present case’. Richard Posner, ‘Pragmatic Adjudication’
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(e.g., Wiliam Eskridge'®) and ‘law as integrity’ (Ronald Dworkin'), links the
proper understanding of a legal text to the meaning intended by the legislator (the
intended or speaker’s meaning), and not to some general, ‘objective’ purposes
of the law and ‘reasonable’ readings.!? In other words, the difference between
intentionalism and other non-textualist currents boils down to the fact that its
proponents prefer arguments that appeal to the axiology of the historical legislator
and thus preach judicial restraint. A valuable aid to the intentionalist interpreter is
legislative history, which in a broader sense encompasses not only the materials
produced in the course of legislative work, but also the political, social, economic,
etc. context of the emergence of a given piece of legislation.'

The first significant critique of intentionalism was made in 1930 by Max Radin."
Firstly, he questioned the possibility of collective entities having intentions. He
noted that a law is written by ‘two or three’ people and that the probability that
those voting on the bill have exactly the same range of potential future situations
in mind is negligible. Secondly, he stated that even if a collective entity had an
intention, no one has access to the thoughts of the other individuals. Thirdly,
he pointed out that the US Constitution grants the force of law to a law enacted
in a strictly defined procedure — and not to some mysterious will of parliamen-
tarians.® These three arguments, which can be described as 1) ontological,

in Morris Dickstein (ed), The Revival of Pragmatism. New Essays on Social Thought, Law, and
Culture (Durham 1998) 238.

1% According to William Eskridge, since laws are used to solve social problems, their meaning is
only constituted when a specific problem is faced in practice. Each case is a new construction of
meaning. It occurs in the process of practical reasoning. William Eskridge, Dynamic Statutory
Interpretation (Cambridge 1994) 50. The interpreter takes into account (should take into account)
many interpretative premises, both legislative history and previous judgments, as well as general
objectives of law and contemporary norms and values. The interpreter’s context (perspective), ex-
plained by reference to hermeneutic philosophy, includes, according to Eskridge, his ‘assumptions
and beliefs about society, values and the act itself”. Ibid 56—58.

! Ronald Dworkin, Law’s Empire (Cambridge 1986).

12 The difference between intentionalism and purposivism (and other approaches emphasizing the
interpreter) is well captured by Eskridge: ‘Although one advantage of grounding statutory inter-
pretation on legislative purpose is that general purpose is more easily determinable than specific
intent, a corresponding disadvantage is that purpose is too easy to determine, yielding a plethora of
purposes, cross-cutting purposes, and purposes set at such a general level that they could support
several different interpretations. Purposive statutory interpretation, therefore, might be even less
determinate than more traditional approaches’. Eskridge, ‘The Case of the Speluncean Explorers.
Twentieth-Century Statutory Interpretation in a Nutshell’ (1993) 61 George Washington Law Re-
view 1744-1745.

13 See Linda Jellum, Mastering Statutory Interpretation (2™ edn, Durham 2013) 197-209.

4 Max Radin, ‘Statutory Interpretation’ (1930) 56 Harvard Law Review 863—885.

15 Tbid 869-870.
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2) epistemological, and 3) procedural, must be confronted by internationalists to
this day.'®

There are indeed intentionalists who believe that the intention of the legislator
always determines the meaning of a legal norm."” One might call this wing a sub-
jective intentionalism.'® However, the objective (moderate) intentionalists are
nothing like Dworkin’s cynically created Judge Hermes (an unsuccessful rival to
Hercules) in ‘Law’s Empire’, who, instead of solving difficulties, can only multi-
ply them." Firstly, they do not equate the intentions of the legislator with mental
experiences — but treat them as conventional behavior. Secondly, this intention
remains relevant for the interpreter only to the extent that it has been external-
ized and its cognition does not encounter undue difficulties. Legislative history
is an auxiliary source used only in exceptional situations and only when it is
readily available. For this reason, sources such as media statements of individual
parliamentarians or their diaries remain irrelevant. Thirdly, it is impossible to
understand a law or a constitution, which are sources of law, in isolation from the
intentions of their creators.

For moderate intentionalists, the implicit expression of intention is the legal text
as understood by language users. This thesis, however, does not derive from the
fact that the text magically ‘detaches’ itself from the author but from the fact
that the legislator, like any other sender of a linguistic message, tries to choose
words in such a way as to be best understood. After all, language is public and not
private. Linguistic pragmatics (especially Paul Grice’s theory of implicatures),?
confirms, according to many authors,” that the context in which a statement
is made is essential for understanding. Language users as social beings with
a simple common sense, and in particular, lawyers as persons familiar with the
language of legal texts, usually have the right sense of context and thus properly

16 See, i.a., Jeremy Waldron, Law and Disagreement (Oxford 1999) 119-146.

17 For example: Lawrence Alexander, ‘Connecting the Rule Recognition and Intentionalist Inter-
pretation. An Essay in Honor of Richard Kay’ (2021) 52 Connecticut Law Review 1522-1532.

18 See Jeffrey Goldsworthy, ‘Subjective versus Objective Intentionalism in Legal Interpretation’,
in Moral Puzzles and Legal Perplexities. Essays in the Influence of Larry Alexander (Heidi Hurd
ed, Cambridge 2018) 170—188. Conf. Pawel Boike, ‘O réznym pojmowaniu intencji prawodaw-
cy w dyskursie anglosaskim —analiza pogladéw Stanleya Fisha, Larry’ego Alexandra, Jeffreya
Goldsworthy’ego, Richarda Ekinsa oraz Victorii Nourse’ (2023) 4 Archiwum Filozofii Prawa
i Filozofii Spolecznej 15-26.

1 See Richard Ekins, ‘Legislative Intent in Law’s Empire’ (2011) 24 Ratio Juris 435-460.

20 Herbert Paul Grice, Studies in the way of words (Cambridge — London 1989) 86—137.

2l See, i.a., Lawrence Solan, ‘Private Language, Public Laws: The Central Role of Legislative
Intent in Statutory Interpretation’ (2004) 93 The Georgetown Law Journal 427-486. Of course,
not everyone shares this position, see, i.a., [zabela Skoczen, Implicatures within Legal Language
(Cham 2019).
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read the intention of the sender of the message.?? However, it may happen that the
sender of the announcement has chosen words incorrectly, that his/her words are
ambiguous or incomprehensible, e.g., as a consequence of time passing. It is the
context of the sender, not the context of the recipient, that is relevant for under-
standing a statement made a long time ago. There should be no doubt that the term
‘domestic violence’ in the US Constitution should be understood as its creators
understood it, i.e., in a way that is different from the modern user of English.?

According to the findings of linguistic pragmatics, the sender’s understanding of
a given statement is inextricably linked to the goals he or she wished to achieve
through the articulation of that statement. Hence, the sources of the law cannot
be ‘detached’ from the creators. As Jeffrey Goldsworthy notes, the law, like the
hammer, has no purpose of its own.?* Someone who speaks of the purpose of
a hammer has de facto in mind the purpose of the people who created, acquired
or use it. In the case of laws, for reasons of democracy, tripartite government and
legislative supremacy, the purpose of the creators must be regarded as binding.?

III. SCHOOL OF EXEGESIS AND SUBJECTIVE THEORY
AS ‘CONTINENTAL SISTERS’ OF INTENTIONALISM

During the Enlightenment, the idea of codification came to fruition in continental
Europe. The answer to all potential cases was to follow directly (through logical
subsumption) from an a priori existing legal norm. The idea to limit the power
of lawyers and the postulate of exclusiveness of authentic interpretation, already
known to Emperor Justinian and to numerous monarchs and popes, returned. An
obligation to ask the legislature for the correct interpretation in every doubtful

22 Objective intention is whatever a reasonable audience would infer, from the publicly available
evidence, was the author’s subjective intention. Richard Ekins, Jeffrey Goldsworthy, ‘The Reality
and Indispensability of Legislative Intention’ (2014) 36 Sydney Law Review 48.

2 See Derek Wills, ‘Domestic Violence in The Times. From Civil Unrest to Spouse Abuse’, The
New York Times 10 September 2014, <https:/www.nytimes.com/2014/09/11/upshot/domestic-vio-
lence-in-the-times-from-civil-unrest-to-spouse-abuse.htmI> accessed 28 February 2025. This ex-
ample is cited by, among others: Jack Balkin, ‘Original Meaning and Constitutional Redemption’
(2007) 24 Constitutional Commentary 430.

24 Jeffrey Goldsworthy, ‘The Meaning and Interpretation of Statutes in Anglo-American Legal
Systems’ in Tomasz Gizbert-Studnicki, Francesca Poggi and Izabela Skoczen (eds), Interpretivism
and the Limits of Law (Cheltenham Glos-Northampton 2022) 53.

% Ibid.
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case (référé législatif) proved impractical.?® However, it remained clear for a long
time that judges making interpretations must not act too freely. After all, their role
cannot be to co-create law.

The Montesquieu idea that the role of judges is to be limited to being ‘mouthpieces
of the law’ (fudex est lex logquens) underpinned the school of exegesis (Ecole de
[’Exégese) developed in 19"-century France.”” From the perspective of this idea,
the theory of interpretation was closely linked to the idea of the law. According to
social contract theory, a law should be seen by analogy with a civil contract and,
therefore, an expression of the will of the people (volonté générale). Words thus
play a servile role in relation to the intention of those who came to a consensus
to conclude the contract. After all, the sign is a reflection of the author’s thought
— one can see here the analogy of the school of exegesis with the hermeneutics
of Frederich Scheiermacher.”® Consequently, the art of interpretation consists in
ascertaining the intention. A good legislator expresses himself precisely and there
is no need to cast doubt on the literal sense (in claris non fit interpretatio). It may
happen that the legislator has expressed themselves unclearly or has chosen words
incorrectly. The classicists of the school of exegesis in such cases recommended
examining the intention of the legislator from the time of the enactment of the
provision in question.”’ The legislative history (travaux préparatoires) should
then be consulted. The intention of the author may thus take precedence over the
letter, but never over judicial notions of what is right.>

The exegetical method is a method that fully corresponds to the assumptions of
legal positivism. In view of the plurality of beliefs about what is good and right,
law must be defined as a command from a sovereign, which is the people acting
democratically through their representatives. Obedience to this command is obe-
dience to the sovereign’s intention. Thus, it remains adequate for interpreting the
law in a democracy, where the role of judges must be a role subservient to the law.

26 Benoit Frydman, Le Sens des lois. Histoire de I’interprétation et de la raison juridique (Brux-
elles-Paris 2005) 395. See also Michael Stolleis, ‘Judicial Interpretation in Transition from the
Ancien Régime to Constitutionalism’ in Yasutomo Morigiwa, Michael Stolleis and Jean-Louis
Halpérin (eds), Interpretation of Law in the Age of Enlightenment. From the Rule of the King to the
Rule of Law (Dordrecht 2011) 3—17.

27 See, i.a., Jean-Louis Halpérin, ‘Ecole de I"Exégése’ in Mortimer Sellers and Stephen Kirste
(eds), Encyclopedia of the Philosophy of Law and Social Philosophy (Springer 2023) 837-840.

28 This connection is pointed out by Benoit Frydman in the following study: ‘Exégése et philol-
ogie: un cas d’herméneutique comparée’ (1994) 33 Revue interdisciplinaire d’études juridiques
59-83. Quoted from: Maciej Kruk, ‘Proces wyktadni w teorii francuskiej szkoty egzegezy’ (2018)
1 Panstwo i Prawo 24-39.

¥ Eva Steiner, French Law. A Comparative Approach (2™ edn, Oxford 2018) 50.

3 Frydman (n 26) 389-390.
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There is no doubt that all these assumptions are also close to the Anglo-American
intentionalism.

The postulates of the school of exegesis were not only implemented in the practice
of French justice, but also in other countries where Napoleonic codifications were
in force, or their legal systems were influenced by them. Eugeniusz Waskowski’s
‘traditional’ conception of interpretation was based, inter alia, on the achieve-
ments of the school of exegesis.*! The adjective ‘traditional’ is related to the fact
that at the time of Eugeniusz Waskowski, his style of thinking was already on
the defensive. French judges at the beginning of the 20" century began to use
analogy and praeter legem interpretation when aeroplanes and cars appeared —
inventions unknown in Napoleon’s time. The Napoleonic Code did not provide
for the concept of ‘abuse of rights’, but this is how the court prevented landowners
from interfering with the flight of balloons over their property.*

Although the significance of the exegetical method declined at the turn of the
19" and 20™ centuries, and this situation persists to this day,* the relatively great
attention paid to travaux préparatoires turns out to be a lasting element of the legal
culture in French-speaking countries.** As the Belgian author notes ‘provided that
the legislator’s intention is evident with sufficient certainty from the documents
used to elaborate the rule, the judge finds in the legislative history the light he
lacks to interpret a text that remains obscure’.** Although it is an argument from
legislative history, it is only one of many arguments, so the conclusion that the
exegetical method would still prevail is unjustified.

3! Eugeniusz Waskowski, Teoria wykladni prawa cywilnego. Metodologia dogmatyki cy-
wilistycznej w zarysie (Warsaw 1936). See Pawet Boike, ‘Intencjonalizm a tradycyjna koncepcja
wyktadni Eugeniusza Waskowskiego. Analiza poréwnawcza’ (2024) 13(4) Prawo i Wigz 323-345.
32 See Edyta Sokalska and Matgorzata Augustyniak, ‘French Jurisprudence and the Dispute over
the Method. From Positivist Exegesis to Free Scientific Research’ (2021) 6 Przeglad Prawa Kon-
stytucyjnego 224-235.

3 See, i.a., Charles Perelman, Logique juridique. Nouvelle rhétorique (2" edn, Paris 1999); Franc-
esco Viola and Giuseppe Zaccaria, Diritto e interpretazione Lineamenti di teoria ermeneutica del
diritto (9" edn, Laterza 2016) 149-155.

34 Both the French Court of Cassation and the Constitutional Council frequently use legislative
history, although the former often emphasises that it is ultimately not binding on the court. See,
i.a., Claire Germain, ‘Approaches to Statutory Interpretation and Legislative History in France’
(2003) 13 Duke Journal of Comparative & International Law 195-206. The use of legislative his-
tory is one of the methods of interpretation mentioned in the guide to writing justifications for
judgments recently published by the Court of Cassation, Motivation enrichie: le guide de redac-
tion (Paris 2023) 27-28.

35 ‘Pourvu que la volonté du législateur transparaisse avec assez de certitude a partir des docu-
ments qui ont servi a élaborer la norme, le juge trouve dans les travaux prépara- toires la lumiére
dont il manque pour interpréter un texte qui lui reste obscur’. Xavier Dijon, Méthodologie jurid-
ique: l'application de la norme (Bruxelles 1990) 55.
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In the German-speaking area in the 19" century, where the idea of codification
did not quickly achieve complete success, a theorist of legal interpretation who
played an enormous role was Karl Savigny. The canons of interpretation devel-
oped by him were adopted in many European countries.*®* As German lawyers in
the 19" century had to apply rules from very different sources — sometimes ones
from the distant past — Karl Savigny drew attention to the usefulness of legal
history. Hence, in addition to linguistic, logical and systematic interpretation
(i.e., relating to consistency with other rules), he distinguished between historical
interpretation. Later, some began to make a clear distinction between historical
interpretation (historische Auslegung) and genetic interpretation (genetische Aus-
legung). The former refers to how an issue was regulated in the past, which allows
for a better understanding of the meaning of the current regulation. The second
refers to the context in which the regulation was created, i.e., the objectives that
guided the legislator in creating the current regulation.”’” In order to reconstruct
these objectives, legislative history (Gezetzesmaterialen)® can be useful.

Karl Savigny was soon followed by Rudolf Jhering. His conception of the pur-
poses of the law referred to the goals that the participants in the trade, not the
creators of the law, associate with the law. The law serves to resolve conflicts
between the interests of individuals and not to realize the will of politicians.
Henceforth, German study began to contrast the concepts of objective and subjec-
tive purpose and consequently the subjective theory with the objective theory.* It
is difficult not to see in this dispute an analogy with the Anglo-American conflict
between the intentionalists, who refer to the aims of the actual legislator, and the
purposivists, who discuss the ‘objective’ or ‘general’ aims of law.*

Subjective theory seems to have lost with the objective theory.* One German
author, in a book with the telling title The Secret Revolution From the Rule of

3¢ See Jan Wintr, ‘Canones of Savigny as the Basis for Interpretation of the Law in European Con-
tinental Legal Culture’ in Dawid Bunikowski (ed), Historical and Philosophical Foundations of
European Legal Culture (Newcastle upon Tyne 2016) 117-136.

37 Friedrich Miiller, Fallanalysen zur juristichen Methodik (2™ edn, Berlin 1989) 10-11.

3% On legislative history from the perspective of Germany: Tino Frieling, Gezetzesmaterialen und
Wille des Gesetzgebers (Tiibingen 2017); Markus Sehl, Was will der Gesetzgeber?: Ziel und Meth-
ode rationaler Argumentation mit Gesetzesmaterialien (Baden-Baden 2019).

% Thomas Wischmeyer, Zwecke im Recht des Verfassungsstaates. Geschichte und Theorie einer
Jjuristischen Denkfigur (Tlbingen 2015) 339-355.

40 See Stephen Meyer, ‘Subjective or Objective Legislative Intention: An Australian/German Per-
spective’ (2024) 1 Statute Law Review 1-19.

41 The greater influence of the objective theory is indicated, among others, in Polish and Spanish
literature: Joaquin Rodriguez-Toubes Muiliz, ‘El criterio histérico en la interpretacion juridica’
(2013) 22 Dereito 614; Maciej Zielinski and others, ‘Zintegrowanie polskich koncepcji wyktadni
prawa’ (2009) 4 Ruch Prawniczy, Ekonomiczny i Socjologiczny 33 — both quoted from: Paulina
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Law (Rechtstaat) to the Rule of Judges (Richterstaat), goes so far as to claim that
continental judges have transformed themselves from ‘servants of the law’ into
‘masters of the law’.*? In a nutshell, the point is that they do not shy away from
‘discovering’ new, sometimes far-reaching meanings of laws. The line between
legal dispute and political dispute is blurring. This trend has an additional dimen-
sion in the so-called postcommunist countries, where judges have taken over
much of the responsibility for the systemic transformation.”” The socialist power
is gone, but the laws passed during that period remain. Referring to the intentions
of the historical legislator in times of transition was devoid of raison d’étre.**
Another reason is that before the digitalization, access to legislative materials was
very difficult in Poland.*

It is hard not to notice that what continental judges do, especially in supreme
courts, constitutional courts and supranational courts (European Court of Human
Rights and Court of Justice of the EU), is often more law-making than interpret-
ing. Although precedent in the civil law system cannot provide an independent
rationale for decisions to apply the law, it plays a very important role in the prac-
tice of applying the law, while also determining the behavior of the subjects of the
law.** The doyens of comparative civil law go so far as to say that the differences
between the two systems in terms of the importance of the stare decisis principle

Konca, ‘Legislative Materials in the Light of Polish and Spanish Law, Judicial Practice and Theo-
retical Literature’ (2018) 1 Archiwum Filozofii Prawa i Filozofii Spotecznej 9-10.

2 Bernd Riithers, Die Heimliche Revolution Vom Rechtsstaat Zum Richterstaat. Verfassung und
Methoden. Ein Essay (2" edn, Tiibingen 2016) 76.

4 See Wojciech Sadurski, Rights Before Courts A Study of Constitutional Courts in Postcommu-
nist States of Central and Eastern Europe (Dordrecht 2005). Due to the judical activism (not only
in the Constitutional Tribunal) during transition period Jacek Sokotowski calls the Third Polish
Republic a ‘lawyers’ state’: Transnardod. Polacy w poszukiwaniu politycznej formy (Krakow 2023)
chap 4.

# See Zygmunt Ziembinski, ‘Lex and Ius in the Period of Transformation’ (2019) 10 Adam Mick-
iewicz University Law Review 111-129; Ratat Manko, ‘Demons of the Past? Legal Survivals of the
Socialist Legal Tradition in Contemporary Polish Private Law’ in Rafal Manko, Cosmin Cercel,
Adam Sulikowski (eds), Law and Critique in Central Europe: Questioning the Past, Resisting the
Present ( Oxford 2016) 66—89.

# Agnieszka Bielska-Brodziak, ‘Using Legislative History in Interpreting Polish Law: Examples
of Changes in Understanding Principles of Law During the Transition Period’ (2019) 2 Acta Uni-
versitatis Carolinae — Iuridica 46.

4 The role of precedent in countries with a civil law system, such as Germany, France, Italy,
Poland, and Spain — is devoted to the individual chapters contained in the collective work: Don-
ald Neil MacCormick and Robert Summers (eds), Interpreting Precedent. A Comparative Study
(Aldershot, Brookfield, Singapore, Sydney 1997). In the context of constitutional courts (Germa-
ny, Hungary, Italy, Latvia, Poland, Romania), as well as the CJEU and the ECHR, see Monika
Florczak-Wator (ed), Constitutional Law and Precedent (Abingdon 2022).
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are de facto ‘microscopic’*” The emancipation of judges in civil-law countries is
the main reason why it has been said consistently for several decades that there
is a progressive convergence of continental and Anglo-American legal culture.*®
This emancipation, however, does not lead to a perception of statutory interpreta-
tion in the way presented by William Blackstone, but quite the opposite.

IV.IS THE POSTULATE OF OBEDIENCE TO THE LEGISLATOR’S
INTENTIONS NAIVE OR DANGEROUS?

From the discussion so far, it appears that intentionalism is the counterpart of ideas
that were familiar to continental Europe at the time of the great codifications, but
which have been on the defensive for a long time. Is not, then, the promotion of
an intentionalist interpretation in the context of continental Europe an attempt to
reheat ideas that have long since been discredited? The answer to this question
must be preceded by an explanation of this discrediting. Two strands can be dis-
tinguished here. The first is related to the rooting of the concepts in question in
legal positivism. The second deals with their preference for a static interpretation,
insensitive to the changes in reality that take place while an unchanged legal
provision is in force.

Referring to the first strand, one might ask, in a conscious manner, whether one can
point to obedience to the legislator as a value after the experience of the 20™-century
totalitarianisms? In front of the Nuremberg Tribunal, after all, the guilty explained
that they were merely following orders. Is intentionalism, therefore, not a judicial
‘escape from freedom’ and consequently an ‘escape from responsibility’? Can an
intentionalist defend himself against such a serious charge? In the contemporary
reality of most European countries, the answer is ‘yes’.

Mankind has fortunately learned its lesson from the tragedy of Hitlerism. Natu-
ral law has been positivised — henceforth, conflicts between ius and lex can be
resolved by the interpretation referring to the constitution or, e.g., the European
Convention of Human Rights. The vision of the constitution not as a political
declaration, but as a directly applicable legal act, became widespread. The crea-
tion of constitutional courts in many more countries (and the recognition of the

47 Konrad Zweigert and Hein Kotz, An introduction to comparative law (2™ edn, Oxford 1998) 263.
8 On the similarities between the civil-law and common-law systems in the context of interpre-
tation: Robert Summers and Michele Taruffo, ‘Interpretation and Comparative Analysis’ in Don-
ald Neil MacCormick and Roberts Summers (eds), Interpreting Statutes. A Comparative Study
(Aldershot 2016) 461-510.
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jurisdiction of international courts) makes it possible (unfortunately not always,
but nevertheless often) to effectively eliminate unjust laws. It must, therefore, be
emphasized that the interpreter of the law must respect the hierarchy of legal acts.
The intention of the legislator from whom a lower order act originates is binding
insofar as it can be reconciled with the intention of the legislator from whom the
higher order act originates.

Secondly, it is worth noting that injustice can come not only from the legislator,
but also from the ‘creative’ interpreter who does not want to obey the historical
legislator. It is forgotten that it was the objective theory of interpretation, which is
opposed to the subjective theory, that led to the fact that in Germany, after 1933,
the unchanged provisions of the Civil Code of 1896 and labor law legislations
began to be given new meanings in line with the Nazi ideology. This phenomenon
is analyzed in detail by Bernd Riithers.*

With regard to the second strand, it can, in turn, be argued that the concepts in
question (in the event of the legislator’s failure to keep up with the needs of legal
transactions and changes in society) attempt to keep the social relations (regulated
by law) in an ‘open-air museum’. Was it not the exegetical method that led judges
to a situation in which they could do nothing when the benefit of one party to
a contract had become, due to inflationary processes, sharply out of line with the
benefit of the other party?>°

It is worth noting that many of the problems of adapting laws to new circum-
stances can also be solved by taking into account the intentions of the constitu-
tional or international legislator. It should also be remembered that the modern
legislator, unlike Napoleon Bonaparte, is aware of the dynamics of social reality.
Conclusions have been drawn that regulating civil law relations too rigidly is not

4 Bernd Riithers, Die unbegrenzte Auslegung. Zum Wandel der Privatrechtsordnung im Nation-
alsozialismus (9" edn, Tiibingen 2022). One of the many examples of an interpretation contrary
to the intentions of the historical legislator and consistent with Nazi ideology concerns the pro-
hibition of discrimination in the workplace based on gender. According to the court in Gleiwitz,
married women could be fired in order to hire unemployed men due to ‘the new government’s
effort to return women to the domestic sphere’. Judgment of Regional Labour Court in Gleiwitz of
7 August 1933, case no ARS 19, 16 (17), quoted from: ibid 148—149.

3 The case in question is the Judgment of French Court of Cassation from 1876, case no 1.193 De
Gallifet v Commune de Pélissanne. The plaintiff’s legal predecessor had built an irrigation canal in
1567 and undertook to maintain it in a proper condition in return for a certain fee paid annually by
the owners of the fields who benefited economically from the construction of the canal. As is easy
to guess after 300 years, this amount turned out to be ridiculously low... However, since Article
1134 of the Civil Code provided that agreements ‘can only be revoked by mutual consent, or for
reasons authorised by law’, and French law did not know the institution of judicial valorisation or
rebus sic stantibus until 2016, the plaintiff could not claim an increase in the amount established
in the 16" century.
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a good solution. In order to ensure the need for flexibility in the application of the
law, the general clauses are used deliberately. This means that the judge is given
discretion based on the intention of the legislator! In the author’s opinion, the use
of analogy can be reconciled with intentionalism, provided that the interpreter is
guided by the axiology of the historical legislator (what he would have decided
if he had foreseen such a case...) supported by the axiology of the constitutional
legislator who, in the name of the idea of equality, advocates similar treatment of
similar situations.

Anglo-American intentionalists have ways of dealing with new challenges.
Undoubtedly, the ‘original method of updating criteria’ that Donald Drakeman
writes about can also be useful on ‘continental soil’. They read as follows:

1. What ‘states of affairs’ existed at the time of enactment that led to the lawmaker’s
end-means decision?

2. What ‘fresh set of facts’ bearing on that policy have arisen?

3. Do the new circumstances ‘fall within the same genus of facts’ as the ones origi-
nally addressed by the lawmaker? Or, if not, can the purpose of the provision (that
is, the policy chosen by the lawmaker) be fulfilled only if extended to the new facts
and circumstances?

4. Does the language of the text signal that its interpretation should either be ‘restric-
tive’ or ‘liberal™! ?

Donald Drakeman, in presenting the above criteria, does not pay lip service. He
gives two examples from judicial practice in which dynamic interpretation has
been applied in a manner consistent with the tenets of intentionalism. The first
example is from the United Kingdom and concerns statutory interpretation,
while the second is from the United States and refers to constitutional interpreta-
tion.” Let us look at the second case in more detail.

It concerns the 14" Amendment to the US Constitution, which in section 1 pro-
vides that ‘no State shall make or enforce any law which shall abridge the priv-
ileges or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws’. This Amendment
has repeatedly been used by the Supreme Court to limit the powers of individual
states by ‘discovering’ civil rights that its creators never dreamed of. For example,

5! Drakeman (n 1) 93.

2 The Judgment of House of Lords of United Kingdom, case no 2 WLR 279 (5 February 1981)
Royal College of Nursing v DHSS.

53 The Judgment of Supreme Court of United States, case no 347 US 483 (17 May 1954). Brown
v Board of Education of Topeka.
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it has been used to impose the institution of same-sex marriages on conservative
states,>* which, from the point of view of intentionalism (and democratic princi-
ples more broadly), must be judged negatively. After all, treating same-sex unions
in the same way as two-sex unions does not fit into the axiology professed by the
19"-century authors of the Amendment, and anyone who knows even a little bit
about the history of morality knows this. Therefore, any change in this respect,
especially in view of the controversies that still surround this issue today, should
only be a new constitutional amendment.

However, the example of the case cited by Donald Drakeman concerning racial
segregation in schools should be considered as an example of dynamic interpre-
tation in line with the assumptions of intentionalism. The aim of the creators of
the Fourteenth Amendment, introduced in 1868, was to guarantee equal rights
to African-Americans, as simply abolishing the institution of slavery three years
earlier by means of the Thirteenth Amendment proved to mean little when, for
example, they were denied contracts. When, almost a century later, education was
mass and research revealed not only the illusory nature of the ‘separate, but equal’
principle, but also its negative impact on the functioning of successive generations
of African Americans, it was fair to say that it was impossible to achieve the goal
of equal citizenship without prohibiting racial segregation.

V. CONCLUSIONS

Intentionalism is not a ‘foreign body’ to civil law systems. Its main assumptions
(i.e., the belief that law is a manifestation of the will of the people and that leg-
islative history can be an aid to a better understanding of this will) are common
to the French school of exegesis and to, proper to the German-speaking area,
subjective theory. All these currents are children of the Enlightenment and legal
positivism. They are inevitably linked to judicial restraint, understood as judges
refraining from making decisions that should be decided by politicians. Only the
latter have the democratic legitimization to decide, in a binding manner, which of
the possible (i.e., proposed in the discourse, supported by certain communities)
solutions to a given social problem is to be binding.

This is not a naive vision of the judge not withstanding confrontation in the case of
immoral or archaic laws. It is important to remember that it is not only the bad acts
or omissions of the legislator that are responsible for the unjust consequences of

% The Judgment of Supreme Court of United States, case no 576 U.S. 644 (26 June 2015) Obergefell
v Hodges.
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the application of the law, but also the attribution of new meanings (to unchanged
provisions) by lawyers — the interpretation of the German Civil Code in the Third
Reich is a case in point. Intentionalism does not absolve judges from thinking, nor
does it reduce them to the role of automatons. Firstly, the intention of the ordinary
legislator must always remain in line with the intention of the constitutional or
international legislator (i.a., European Convention of Human Rights). Fortunately,
many countries have learned from the tragedy of the Second World War, and the
constitution and international law can be applied directly. Secondly, the modern
legislator, unlike Napoleon Bonaparte, often consciously leaves judges a certain
amount of room for interpretation, e.g., through general clauses, where this is
really necessary. Judges are then granted a certain amount of discretion, which
is indisputably due to the will of the legislator itself. However, judges wishing
to remain faithful to their role should remember that in exercising the discretion
granted to them they cannot rule in a way that does not fit within the axiology of
the historical legislator.
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Abstract

EU copyright law has been significantly recalibrated by Directive (EU) 2019/790 (DSM
Directive), which adapts substantive rules to digital uses, while enforcement mechanisms
continue to rest primarily on Directive 2004/48/EC (IPRED). Although the DSM Directive
has already attracted considerable academic attention, the enforcement dimension of its
rules — particularly their relationship with IPRED — has received limited treatment. The
article analyses how the two directives are to be read and applied together. Drawing on
the texts of both directives and relevant CJEU case law, the study contends that the DSM
and IPRED should be interpreted as complementary, with IPRED’s horizontal procedural
toolkit applying unless expressly displaced by DSM rules. Particular attention is paid to
the enforcement implications of Article 17 DSM, which changes platform liability yet does
not provide a self-standing enforcement code. The analysis identifies four enforcement
difficulties. First, where an online content-sharing service provider satisfies the Article
17(4) conditions and is exempt from liability, the Directive does not clarify whether it may
be classified as an intermediary under IPRED. Second, the indeterminacy of the ‘best
efforts’ standard determines the OCSSP’s classification under IPRED. Third, Article 17
liability makes damages under Article 13 IPRED difficult to quantify and prove, since
valuation hinges on platform metrics difficult to obtain under Article 6 IPRED’s ‘specified
evidence’ requirement. Fourthly, Article 17(9) introduces a mandatory internal complaint
and redress mechanism for users, yet its relationship with judicial proceedings remains
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uncertain, particularly as regards sequencing and admissibility. The article highlights the
systemic risks of treating the DSM as an implied repeal of IPRED and proposes targeted
de lege ferenda solutions aimed at clarifying procedural classification, specifying ‘best
efforts’ through measurable, proportionate benchmarks, facilitating access to platform-
held data and encouraging structured valuation benchmarks, as well as confirming that
recourse to Article 17(9) is without prejudice to judicial enforcement.

KEYWORDS

DSM Directive, IPRED, copyright enforcement, Digital Single Market, harmoni-
sation of IP law

SLOWA KLUCZOWE

dyrektywa DSM, IPRED, egzekwowanie praw autorskich, jednolity rynek
cyfrowy, harmonizacja prawa wiasnosci intelektualnej

I. INTRODUCTION

Intellectual property law within the EU is evolving at pace, chiefly in response
to the burgeoning digital sphere. This dynamic is illustrated by the adoption of
Directive (EU) 2019/790"' (hereafter the DSM Directive), whose principal aim
is to align EU copyright law with contemporary technological realities. At the
same time, the enforcement landscape has for many years been shaped by Direc-
tive 2004/48/EC? (hereafter IPRED), which guarantees procedural standards and
provides rightsholders with a toolkit of remedies extending also to copyright. The
primary difficulty arising at the intersection of these two directives concerns
their mutual interaction. Specifically, to what extent should the DSM, concerned
mainly with substantive copyright rules, operate alongside IPRED, the EU hori-
zontal enforcement framework for all IP rights? Although the DSM Directive
is largely substantive, it creates enforcement-relevant entitlements and duties,
most notably Article 17, the special liability regime for certain online service
providers). Where new rights and claims arise, so does the question of how they
should be enforced and how they fit within existing procedures. Put differently:

! Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on
copyright and related rights in the Digital Single Market and amending Directives 96/9/EC and
2001/29/EC, OJ L 130, 17 May 2019, 92—125 (DSM Directive).

2 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the
enforcement of intellectual property rights, OJ L 157, 30 April 2004, 45-86 (IPRED).
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does, and if so to what degree, the DSM modify or displace the application of
IPRED? Academic commentary has already flagged the importance of clarifying
this question.?

Resolving this issue is of considerable importance in light of the need to ensure
effective responses to copyright infringements in the online environment, while
simultaneously safeguarding procedural guarantees and respecting fundamental
rights. A further spur to analysis is the conspicuous absence of any express refer-
ence to IPRED in the DSM. Although the DSM lists several other copyright instru-
ments (Directives 96/9/EC, 2000/31/EC, 2001/29/EC, 2006/115/EC, 2009/24/EC,
2012/28/EU and 2014/26/EU), IPRED is not mentioned. Whether this omission is
merely editorial or signals a deliberate intention to treat IPRED differently remains
unclear. Therefore, this article asks whether the two directives together constitute
a coherent protective mechanism — particularly for copyright enforcement — and
whether provisions of the DSM affect the operation of IPRED’s existing enforce-
ment tools and procedures. The discussion draws on the wording of both directives
and on the case-law of the CJEU, which has explored the interrelationship of
EU directives. Clarifying these points is crucial to ensure that copyright can be
enforced effectively yet proportionately within the Digital Single Market.

The article proceeds on the assumption that the DSM and IPRED are complemen-
tary rather than mutually exclusive. In principle, IPRED continues to apply in full
to situations falling within the DSM, save where the latter contains a divergent
rule.* After briefly situating both instruments within the EU IP framework, the
analysis turns to Article 17 in an enforcement context, considering its implica-
tions for the use of IPRED remedies (including damages) and addressing the
procedural significance of the complaint and redress mechanism in Article 17(9)
for access to judicial relief. It then focuses on relevant CJEU case law concerning
the interaction between specific IP directives and closes with a discussion on the
systemic risks arising from an interpretation of the DSM Directive as an implied
repeal of IPRED.

II. FUNCTIONS OF THE DSM AND IPRED
WITHIN THE EU INTELLECTUAL PROPERTY FRAMEWORK

The DSM was designed to adapt EU copyright law to the digital reality. It adapts
exceptions and limitations to the digital and cross-border environment, improves

3 Ryszard Markiewicz, Prawo autorskie na jednolitym rynku cyfrowym. Dyrektywa Parlamentu
FEuropejskiego i Rady (UE) 2019/790 (Wolters Kluwer 2021) 206.
4 Ibid.
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licensing practices, ensures wider access to content, and, thanks to a press
publishers related right, governing certain uses of protected content by online
services or fair remuneration in exploitation contracts of authors and performers,
achieves a well-functioning marketplace for copyright.’ It has simultaneously
become one of the most contentious pieces of EU legislation. More than five
million people signed a petition opposing it, and demonstrations were held in
numerous European cities.® Its two most controversial provisions are Article 15
and Article 177 The former confers a new related right on press publishers for the
digital use of their publications by online services, while the latter renders online
content-sharing platforms liable for copyright infringements unless they obtain
licences and deploy measures to prevent unauthorised content.

By contrast, IPRED established a minimum set of measures, procedures, and rem-
edies intended to ensure the enforcement of IP rights. It addresses the gathering
and presentation of evidence, the right of information, provisional and precaution-
ary measures, remedies on the merits, damages, and the publication of judicial
decisions.? Its purpose is to guarantee a high and uniform level of protection across
the EU’s internal market.” As is typical of many directives, it obliges Member
States to ensure that such measures are fair and equitable, not unnecessarily costly
or complicated, free from unwarranted delays, and that they remain proportionate,
effective, and dissuasive.!® Although it contains a handful of substantive provi-
sions, like the DSM, it is predominantly procedural in nature." Unlike the DSM,
IPRED applies to all IP rights, including previously unharmonised areas, thereby
providing a horizontal enforcement platform.' It also forms part of the European

5 Eleonora Rosati, Copyright in the Digital Single Market: Article-by-Article Commentary to the
Provisions of Directive 2019/790 (Oxford University Press 2021) 13—14.

¢ Thomas Spoerri, ‘On Upload-Filters and Other Competitive Advantages for Big Tech Companies
under Article 17 of the Directive on Copyright in the Digital Single Market’ (2019) 10(2) Journal of
Intellectual Property, Information Technology and Electronic Commerce Law 173, 174.

7 Tbid.

8 Aleksandra Nowak-Gruca, ‘Procesowe $rodki ochrony autorskich praw majatkowych na tle im-
plementacji dyrektywy 2004/48/WE w sprawie egzekwowania praw wlasnosci intelektualne;’
(2008) 1 Zeszyty Naukowe Uniwersytetu Jagiellonskiego. Prace z Prawa Wtasnosci Intelektual-
nej 53, 54.

® Gheorghe Gheorghiu, ‘Orientari cu privire la anumite aspecte ale Directivei 2004/48/CE a Par-
lamentului European si a Consiliului privind respectarea drepturilor de proprietate intelectuald’
(2024) 1 Romanian Journal of Intellectual Property Law 123, 125.

10 Krystyna Szczepanowska-Koztowska, ‘Damages and legal costs under the Enforcement Direc-
tive in the light of rulings of the European Court of Justice’ (2023) 23 ERA Forum 567.

I Aleksandra Nowak-Gruca (n 8) 54.

12 Irini Stamatoudi and Olivier Vrins, ‘The Enforcement Directive’ in I Stamatoudi and P Torre-
mans (eds), EU Copyright Law. A Commentary (2™ edn, Edward Elgar Publishing 2021) 383.
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Commission’s wider strategy to combat counterfeiting and piracy'® — activities that
were estimated to cost EU GDP up to €8 billion annually and the industry between
€45 and €65 billion.* IPRED refers at the EU level to Council Regulation (EC)
No 1383/2003" and the TRIPS Agreement internationally.'®

III. THE DSM-IPRED RELATIONSHIP IN THE TEXTS
OF THE DIRECTIVES AND CJEU CASE LAW

A proper assessment of the relationship between the DSM and IPRED requires
examining the provisions and preambles of both directives, supplemented by
insights drawn from CJEU case law on the interaction of different IP instruments.
Particular attention is given to the enforcement challenges linked to the new rights
and obligations set out in Article 17 of the DSM Directive.

1. GENERAL PROVISIONS AND PREAMBLES

In examining the relationship between the DSM and IPRED, some guidance may
be found in Article 1 of the former, which outlines its connection with other EU
directives in the field of copyright. Beyond stating its objective of further har-
monisation (Article 1(1)), it declares that existing rules remain unaffected, save
for the amendments made by Article 24 to Directives 96/9/EC and 2001/29/EC
(Article 1(2))."” Recital 4 adds that the DSM is based upon and complements the
existing Directives.”® It is intended to work alongside them.” Although IPRED is

13 Helen Padley, ‘EU legislation and UK implementation: the enforcement of Intellectual Property
Rights Directive’ (2004) 15(8) Entertainment Law Review N72.

14 Violeta Visean, ‘The Implementation of Directive 2004/48/EC in Romania’ (2009) 4 Romanian
Journal of Intellectual Property Law 140, 143.

15 Council Regulation (EC) No 1383/2003 of 22 July 2003 concerning customs action against
goods suspected of infringing certain intellectual property rights and the measures to be taken
against goods found to have infringed such rights, OJ L 196, 2 August 2003, 7-14.

1 Michal Cerny, ‘Directive on the enforcement of intellectual property rights’ (2005) 88(2-3)
Pravny Obzor 187, 188.

17 DSM Directive (n 1) Art 1.

'8 DSM Directive (nl) recital 4.

1 Irini Stamatoudi and Paul Torremans, ‘The Digital Single Market Directive’ in I Stamatoudi
and P Torremans (eds), EU Copyright Law. A Commentary (2™ edn, Edward Elgar Publishing
2021) 655.
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not listed among the unaffected directives, this omission should not be interpreted
as implying that directives not named have been repealed or altered. The absence
of any mention of IPRED may simply reflect the EU legislator’s underlying
assumption that the DSM concerns substantive copyright law, whereas IPRED is
a horizontal procedural measure with which no conflict arises. As José Celedonio
has observed, [IPRED should not be regarded as an autonomous IP instrument but
rather as an ancillary, instrumental set of norms aligned with the legislative trends
pursued by the European institutions since the mid-1980s.%

The DSM shares the same overarching objectives as the pre-existing acquis,
including a high level of protection for rightsholders, the facilitation of the
clearance of rights, and a level playing field for the exploitation of works and
other protected subject matter.?’ Common ground is also visible in the recitals
of the two directives, which articulate the rationale for their adoption. Although
not legally binding, they are influential interpretative aids.? Both emphasise the
importance of IP protection for the proper functioning of the internal market and
warn against fragmentation (Recitals 1, 8 and 9 of IPRED; Recitals 1, 2 and 3 of
the DSM). Each stresses the need to ensure a high level of protection as a driver
of innovation, creativity and investment (Recital 1 of IPRED; Recital 2 of DSM).
Both instruments also underline respect for fundamental rights and the main-
tenance of a fair balance between the interests of authors and users (Recitals 2
and 32 of IPRED; Recitals 6, 70, 84 and 85 of DSM).

Despite their differing scopes, the two directives thus pursue convergent har-
monisation goals, making their mutual exclusion unwarranted. This supports the
broader objective of coherence within EU IP law. Recital 2 of DSM explicitly
states that a harmonised legal framework contributes to the proper functioning of
the internal market.”> While the DSM Directive focuses on the digital exploitation
of works, it forms part of the EU acquis and supplements the enforcement provi-
sions of IPRED, thereby reinforcing the cohesion of the overall framework.

20 José Antonio Gil Celedonio, ‘Esa ambicion desmedida: la directiva 2004/48/CE relativa al re-
speto de los derechos de propiedad intelectual y su compleja aplicacion. El rol del observatorio
europeo de las vulneraciones de los derechos de propiedad intelectual’ (2024) 38(1) Revista la
Propiedad Inmaterial 109, 119.

2l Rosati (n 5) 19-20.

22 Jacek Barcik, ‘Pojecie i zrodta prawa Unii Europejskiej” in Jacek Barcik and Robert Grzeszczak
(eds), Prawo Unii Europejskiej (CH Beck 2022) 265.

23 DSM Directive (n 1) recital 2.
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2. RECONCILING ARTICLE 17 DSM WITH ENFORCEMENT
PRINCIPLES

While the general provisions and preambles of IPRED and the DSM clearly point
to convergent objectives and a complementary relationship, specific provisions
may give rise to interpretative uncertainty.>* One of the most contentious, from an
enforcement perspective, is Article 17 of the DSM — frequently referred to as the
‘monster provision’.® Its legal character remains contested. Some commentators
regard it as a measure of ‘full harmonization’ (neither a special nor sui generis
right)* that merely clarifies Article 3 of the InfoSoc Directive;*” others view it
as an exceptionally intricate lex specialis applicable to online content-sharing
service providers (hereafter OCSSPs).® Article 17 shifts the burden of copyright
liability onto OCSSPs and introduces a conditional exemption when certain cri-
teria are met.” Article 17(1) DSM expressly provides that an OCSSP performs
an act of communication to the public or an act of making available to the public
when it gives the public access to copyright-protected works or other protected
subject matter uploaded by its users. Consequently, where the platform has not
obtained a required authorisation and cannot rely on the conditional exemption
from Article 17(4) DSM, it is liable for an unauthorised act of communication

24 Given that disputes are adjudicated primarily under national implementing provisions, any col-
lision between the DSM Directive and IPRED is most likely to present itself as a tension between
domestic transposition measures.

2 Séverine Dusollier, ‘The 2019 Directive on Copyright in the Digital Single Market: Some Pro-
gress, a Few Bad Choices, and an Overall Failed Ambition’ (2020) 57(4) Common Market Law
Review 979, 1008.

%6 Eleonora Rosati, ‘The legal nature of Article 17 of the Copyright DSM Directive, the (lack of)
freedom of Member States, and why the German implementation proposal is not compatible with
EU law’ (2020). The IPK at <https:/ipkitten.blogspot.com/2020/08/the-legal-nature-of-article-17-
of.htmI> accessed 25 September 2025.

2 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society, OJ L
167, 22 June 2001, 10—19; Karina Grisse, ‘After the storm — examining the final version of Article
17 of the new Directive (EU) 2019/790° (2019) 14(11) Journal of Intellectual Property Law and
Practice 887; Michal Markiewicz, ‘Publiczne komunikowanie utworu w Internecie w prawie UE
(dyrektywa 2001/29 vs dyrektywa 2019/790) — czy “istnieje” mozliwy do okreslenia zakres tego
prawa?’ (2022) 27(1) Biatystok Legal Studies 173, 189-90.

28 Alina Trapova, ‘From public to private enforcement: Inclusivity and copyright law’ in Carlo
Sappa (ed), Research Handbook on Intellectual Property Rights and Inclusivity (Edward Elgar
Publishing 2024) 484.

2 Martin Husovec and Jodo Pedro Quintais, ‘How to License Article 17? Exploring the Implemen-
tation Options for the New EU Rules on Content-Sharing Platforms under the Copyright in the
Digital Single Market Directive’ (2021) 70(4) GRUR International 325, 328.
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to the public. In such cases, the OCSSP is treated as a direct infringer.*® Thus, it
bears liability and rightsholders may claim damages under IPRED.* This, in turn,
raises further questions as to the proper quantification of damages in the platform
context, which are addressed below.

The difficulty arises, however, once the OCSSP relies on Article 17(4) DSM and
has met the ‘best efforts’ conditions.*? At that point, the DSM Directive exempts
the platform from liability, yet it does not explain what this exemption means for
the choice of remedies and the procedural classification of the platform under
IPRED. IPRED is structured around a distinction between actions brought against
infringers and those against intermediaries.* Article 17(4), therefore, creates
a gap: if the platform is not liable because it has complied, should it nonetheless be
treated, for the purposes of IPRED, as an intermediary whose services are used
by a third party to infringe an intellectual property right? The DSM Directive
does not answer this question, and this uncertainty is central to the enforcement
analysis. This gap is not merely theoretical. An OCSSP may argue that, as a lex
specialis, Article 17 exhaustively determines the legal consequences of compliant
conduct, leaving rightholders only with the mechanisms expressly mentioned in
the DSM. By contrast, rightholders may contend that Article 17 regulates liability,
but does not displace IPRED’s remedial architecture, which continues to operate
as the default procedural toolkit unless expressly derogated from.

This article argues that, where the OCSSP is exempt from liability under Article
17(4) DSM, it should be treated — for enforcement purposes under IPRED — as
an intermediary whose services are used by third parties to infringe. The conse-
quence is that the rightholder should still be able to seek the measures available
against intermediaries under IPRED — most notably injunctions under Article 11.

30 This distinguishes OCSSPs from intermediaries, as the latter must, in one way or another, ‘stand
in between’ the infringer and its customers. See Folkert Wilman, ‘A decade of private enforcement
of intellectual property rights under IPR Enforcement Directive 2004/48: where do we stand (and
where might we go)?’ (2017) 42(4) European Law Review 509, 521.

31 Miquel Peguera, ‘Is the Spanish implementation of Art. 17 CDSM compatible with EU Law?’
(2021) Kluwer Copyright Blog <https://copyrightblog.kluweriplaw.com/2021/11/11/is-the-spanish-
implementation-of-art-17-cdsm-compatible-with-eu-law/> accessed 25 September 2025.

32 Pursuant to Articles 17(4)(a) and (b) of the DSM Directive, OCSSPs may be exempt from lia-
bility where they have made best efforts to obtain an authorisation, and when they have made, in
accordance with high industry standards of professional diligence, best efforts to ensure the una-
vailability of specific works and other subject matter for which the rightholders have provided the
service providers with the relevant and necessary information.

3 The concept of ‘intermediary’ appears in Articles 9 and 11 of IPRED, which provide that in-
junctions may also be sought against ‘intermediaries whose services are used by a third party to
infringe an intellectual property right’. See Folkert Wilman (n 30) 520.
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Several considerations support this approach. First, it ensures that rightholders
are not left without effective judicial measures where infringements may still
occur through the platform. Secondly, it preserves the role of IPRED as a hori-
zontal framework for enforcement by ensuring that, where the DSM Directive
removes liability, it does not remove access to the procedural remedies that
remain necessary. This reading is consistent with the CJEU’s interpretation of the
third sentence of Article 11 IPRED in L’Oréal v eBay, where the Court held that
national courts must be able to order an online service provider to take measures
contributing not only to bringing infringements committed through its service to
an end, but also to preventing further infringements.>* Also, the European Com-
mission’s recommendations on combating online piracy of sports and other live
events urge Member States to allow injunctions against intermediaries regardless
of their lack of liability, to terminate or prevent unauthorised activities.*

De lege ferenda, the remaining uncertainty should be addressed by clarifying
the procedural consequences of Article 17(4) DSM within the enforcement
architecture. In particular, it should be made clear that exemption from liability
under Article 17(4) does not entail exemption from being treated, for enforcement
purposes, as an intermediary whose services are used by third parties to infringe.
Accordingly, national implementing legislation (or EU level clarification) should
expressly confirm that, where an OCSSP demonstrates compliance with Article
17(4), rightholders may still seek the measures available against intermediaries
under IPRED. Such clarification can be framed as a rule concerning procedural
classification and remedial availability, rather than as a modification of the sub-
stantive conditions laid down in Article 17(4).

Moreover, clarification of the content of the ‘best efforts’ standard would also be
desirable, since the assessment of compliance with Article 17(4) DSM determines
the platform’s procedural classification under [IPRED and, consequently, the scope
of remedies available to rightholders. On the approach adopted in this article,
where an OCSSP satisfies Article 17(4) it should, for enforcement purposes, be
treated as an intermediary within the meaning of IPRED, which in turn con-
fines the rightholder primarily to the measures available against intermediaries.
Conversely, where the OCSSP cannot establish compliance with Article 17(4), it
remains liable as a direct infringer under Article 17(1), thereby opening access
to the broader array of remedies, including damages. In this respect, it should be
noted that the European Commission has already issued guidance on Article 17

3% Case C-324/09 L'Oréal v eBay [2011] ECLLI:EU:C:2011:474, para 131.
3% Commission Recommendation of 4 May 2023 on combating online piracy of sports and other
live events, C/2023/2853, OJ L 136, 24 May 2023, 83-94.
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DSM, which confirms that ‘best efforts’ is an autonomous EU-law concept to be
assessed on a case-by-case basis, in light of proportionality and the safeguards in
Article 17(7)—(9).3¢ Some further guidance can also be drawn from the CJEU’s
reasoning. Although the YouTube/Cyando®” judgment predates the DSM Directive,
the Court stated what may count as platform diligence: in particular, it stresses the
need for the deployment of technological measures expected from a reasonably
diligent operator.*® However, the guidance does not lay down sufficiently clear
benchmarks capable of delimiting, in a predictable manner, the point at which
the ‘best efforts’ conditions are satisfied in practice. De lege ferenda, a workable
solution here would be the development of measurable compliance criteria, for
instance, a quantified and proportionate tolerance threshold for erroneous block-
ing (illustratively, a low maximum rate), verified through regular, independent
audits. Moreover, a presumption of non-compliance might arise where an OCSSP
fails to produce documentation demonstrating adherence to those benchmarks,
thus easing the claimant’s evidential burden.

Beyond the above problems, another enforcement issue merits attention. Once
non-compliance with Article 17(4) is established and the OCSSP’s liability
under Article 17(1) follows, damages actions raise difficulties primarily as to
valuation and proof. Although Article 13 IPRED instructs courts to consider both
rightholders’ lost profits (including hypothetical royalties) and the infringer’s
unfair profits, in the platform context, translating those factors into a defensi-
ble quantum is often difficult. In particular, it may be unclear what the relevant
licensing arrangement would have been, which metrics should structure the
calculation (such as the period of unauthorised availability, the number of views
or streams), and whether (and to what extent) platform revenues can be linked to
the infringing availability (for instance, where the specific upload was monetised
through advertising). These valuation difficulties are compounded by evidential
asymmetry. While IPRED enables courts to order disclosure (notably Article
6), it requires the applicant to indicate ‘specified evidence’ in terms sufficiently
concrete that the opposing party may identify evidence lying in its control.*’ In
Article 17 DSM, disputes rightholders will often not know which internal metrics
or analytics reports exist within the platform, making it difficult to formulate
targeted requests for the very data needed to quantify harm.

% Commission, ‘Guidance on Article 17 of Directive (EU) 2019/790 on Copyright in the Digital
Single Market’ COM (2021) 288 final (4 June 2021).

37 C-682/18 and C-683/18, Peterson v Google LLC, Elsevier v Cyando [2021] ECLI:EU:C:2021:503.
38 Ibid, para 102.

% Commission, ‘Guidance on certain aspects of Directive 2004/48/EC of the European Parlia-
ment and of the Council on the enforcement of intellectual property rights’ COM (2017) 708 final
(29 November 2017).
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De lege ferenda, this could be addressed in two ways. First, it should be clarified
that the ‘specified evidence’ requirement under Article 6 IPRED may be satisfied
by defined categories of platform-held data needed to quantify harm (for exam-
ple, period of availability, reach, territorial distribution, and — where relevant —
upload-specific monetisation data), not only by document titles. Secondly, courts
could be encouraged to use structured valuation benchmarks based on that data:
a licence-fee proxy linked to reach and duration, complemented where appropri-
ate by an account of profits where a sufficient link to monetisation is shown (for
instance, where the relevant upload was served with advertising allocated to it).

Furthermore, article 17(9) DSM introduces a mandatory complaint and redress
mechanism for users, which has no counterpart in IPRED, focusing on judicial
remedies available to rightsholders. This creates a form of procedural dualism:
the rightsholder may pursue judicial relief under IPRED, while users are afforded
an intra-platform avenue to contest removals or disabling of access. The DSM
Directive does not clarify whether recourse to Article 17(9) mechanism should
operate as a precondition to judicial proceedings, nor how it should interact with
IPRED-based claims in terms of timing and admissibility. De lege ferenda,
national implementing legislation could eliminate ambiguity by stating explicitly
that recourse to the Article 17(9) DSM complaint mechanism is without prejudice
to judicial proceedings and is not a condition of admissibility for claims brought
before courts. This approach is also consistent with a maximum-harmonisation
reading of Article 17, in that it prevents Member States from introducing additional
preconditions to judicial enforcement that the Directive itself does not provide
for. Requiring exhaustion of the internal complaint mechanism as a condition of
admissibility of a judicial proceeding would risk adding an additional hurdle that
would restrict effective access to a court as a fundamental human right. In any
event, the mechanism must be truly effective and expeditious, so as to prevent
claims from becoming time-barred due to lengthy platform procedures.

Taken together, the foregoing points show that Article 17 DSM recalibrates lia-
bility, but does not supply a self-standing enforcement code. Accordingly, IPRED
remains the default enforcement framework for DSM-related situations, and DSM
provisions take precedence only where they lay down an express and genuinely
specific procedural rule. Otherwise, IPRED’s general mechanisms remain in
force. This approach accords with basic canons of legal interpretation and general
principles of EU law, according to which what does not fall within the special
liability regime of the provision shall remain subject to the general regime.*°

40 Rosati (n 25).
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3. CJEU INSIGHTS INTO THE INTERACTION
OF DIRECTIVES

Although the CJEU has not yet ruled directly on the DSM—IPRED relationship,
its case law on other IP directives offers valuable guidance. The Court repeatedly
stresses the need for harmonious application of multiple legal instruments within
the IP framework. In L'Oréal v eBay,* the CJEU delineated the liability of online
platforms by reading IPRED together with the E-Commerce Directive.* It clearly
indicated that measures provided for under Article 11 of IPRED, concerning
injunctions against intermediaries, must be interpreted in light of Articles 15
and 18 of the E-Commerce Directive.” Thus, although IPRED allows imposing
injunctions on platforms to prevent infringements, such measures cannot entail
a prohibition on the imposition of a general monitoring obligation as set out in
the E-Commerce Directive.** The Court thereby affirmed the complementary
application of both directives. A similar emphasis on complementarity appears in
Scarlet Extended v SABAM,” where the Court held that provisions of directives,
including IPRED, must not contradict limitations imposed by other EU legislation.
Accordingly, injunctions granted under IPRED could not contravene the limits
laid down by the E-Commerce Directive. The coexistence of these instruments
is further supported by the view that IPRED does not undermine the ‘spirit’ of
the E-Commerce Directive, nor does it affect the liability limitations applicable
to intermediaries under Articles 12 to 15.*¢ The need for the harmonious appli-
cation of IPRED alongside other EU legal instruments was also emphasised by
the CJEU in Promusicae v Telefonica de Espaiia SAU In that case, the Court
cited IPRED alongside Directives 2000/31, 2001/29 and 2002/58, insisting that
their interpretation must strike an appropriate balance between IP protection and
other fundamental rights.** Hence, the enforcement measures made available by

4 Case C-324/09 L’Oréal v eBay [2011] ECLLI:EU:C:2011:474.

2 On the current regulatory context, the E-Commerce Directive has been complemented by Reg-
ulation (EU) 2022/2065 (Digital Services Act). The DSA applies without prejudice to Directive
2000/31/EC (Article 2(3) DSA) and is also without prejudice to Union law on copyright and related
rights (Article 2(4)(b) DSA).

# Case C-324/09 L'Oréal v eBay [2011] ECLL.EU:C:2011:474, paras 133, 139.

# Birgit Clark and Maximilian Schubert, ‘Odysseus between Scylla and Charybdis? The ECJ
rules in ’Oréal v eBay’ (2011) 6(12) Journal of Intellectual Property Law and Practice 880, 887.
4 Case C-70/10 Scarlet Extended v SABAM [2011] ECLL:EU:C:2011:771, paras 34-35.

46 Gabor Faludi and Gusztav Bacher, ‘The Relationship Between the Right to Information Set Out
in the Enforcement Directive and a Service Provider’s Liability Set Out in the E-Com Directive’
(2006) Mondaq <https:/www.mondaq.com/it-internet/35526> accessed 25 September 2025.

47 Case C-275/06 Promusicae v Telefénica de Espaiia SAU [2008] ECLI:EU:C:2008:54, para 70.

*8 For more on the consequences of this judgment, including the challenges of balancing the right
to data protection against the right to intellectual property, see Maria Tzanou, ‘Balancing Funda-
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IPRED must always be deployed compatibly with parallel EU rules, including
those on copyright.*

This case law confirms the necessity of interpreting multiple IP directives in
a consistent manner. In particular, it suggests that IPRED remains a cornerstone
of EU enforcement policy, but it must be applied in conjunction with other direc-
tives (such as the DSM) that may supersede specific [PRED provisions where
they establish a more specific legal regime. Enforcement measures must be inter-
preted so as to respect both the special rules laid down in other legislation and the
fundamental-rights framework articulated by the CJEU.

A more immediate perspective on the DSM—-IPRED interplay, though still indi-
rect, emerges from the CJEU ruling in Poland v Parliament and Council,” which
centred on Article 17 of DSM. While the Court did not refer expressly to IPRED,
it emphasised the need for a fair balance between the competing rights at stake,’!
namely effective copyright enforcement and freedom of expression, and stressed
that co-operation between OCSSPs and rightsholders must not result in the block-
ing of lawful content.” Consequently, any deployment of IPRED remedies must
respect the constraints introduced by the DSM, particularly those safeguarding
users’ entitlement to lawful uses. Enforcement measures must therefore be imple-
mented in the light of the new rules and the guarantees articulated by the CJEU,
which confirms the necessity of a parallel and harmonised application of both
directives.

mental Rights: United in diversity? Some Reflections on the Recent Case Law of the European
Court of Justice on Data Protection’ (2010) 6 Croatian Yearbook of European Law and Policy 53,
63—-66.

4 A comparable approach appears outside the copyright acquis in Case C-492/23 X v Russmedia
Digital SRL and Inform Media Press SRL [2025] ECLI:EU:C:2025:935, paras 130—135. The CJEU
held, in substance, that the protection afforded by E-Commerce Directive cannot undermine the
requirements flowing from the GDPR. Accordingly, reliance on the hosting exemption in Art 14(1)
(and the prohibition of a general monitoring obligation in Art 15) cannot be used to neutralise
autonomous GDPR duties, while compliance obligations under the GDPR are not, as such, to be
equated with a prohibited ‘general monitoring’ duty. The Court further clarified that the mere fact
that an operator is subject to GDPR obligations does not, in itself, preclude reliance on Arts 12—15
of E-Commerce Directive for matters other than personal data protection.

30 Case C-401/19 Poland v Parliament and Council [2022] ECLI:EU:C:2022:297.

3! Zhen Liu, ‘Evaluation on the EU legal safeguards for users of the liability-encumbered OCSSP
in light of CJEU and Strasbourg case laws’ (2023) SSRN <https://ssrn.com/abstract=4348969>
accessed 25 September 2025, 11.

52 CJEU, case C-401/19 Poland v Parliament and Council [2022] ECLI:EU:C:2022:297, para 7.
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IV. SYSTEMIC RISKS OF TREATING THE DSM
AS AN IMPLIED REPEAL OF IPRED

The DSM should not be interpreted as implicitly repealing IPRED, not least in
view of the systemic consequences such an interpretation would entail. Treating
IPRED as inapplicable in DSM-related disputes would risk undermining the right
to an effective remedy, as enshrined in Article 47 of the Charter of Fundamental
Rights.® In particular, it would deprive rightholders of effective legal remedies in
situations not regulated by the DSM, which in practice constitute a large share of
enforcement scenarios, such as securing evidence or ordering the publication of
judgments at the infringer’s expense. Such a scenario would also result in unequal
treatment of different categories of IP. For instance, a patent or trademark holder
would continue to benefit from the full set of measures under IPRED, whereas
a copyright holder (based on a mistaken interpretation of DSM as superseding
IPRED) would not. Such a discrepancy lacks legal justification and would be
difficult to reconcile with the horizontal logic of IPRED.

Furthermore, interpreting the DSM as an implicit repeal of IPRED, despite the
absence of any formal provision, could be incompatible with EU law due to the
Member States’ obligation to apply binding directives. If one directive does not
expressly amend or repeal another, Member States are still obliged to give effect
to both. Otherwise, the binding nature of directives as to the result to be achieved
(Article 288 TFEU)** would be put under strain, since Member States cannot treat
a still-binding directive as functionally inoperative without a clear EU law basis.
In practice, the problem would materialise at the level of national implementing
rules, where courts would face uncertainty as to which procedural instruments
remain available in DSM-related disputes. The CJEU has also stressed the impor-
tance of implementing and applying directives. In the Francovich™ judgement, the
Court confirmed that even failure to transpose a directive within the prescribed
period constitutes a breach of EU law. It follows that systematic non-application of
a directive that remains in force would be incompatible with the Member States’
obligations under EU law.

Another consequence of treating IPRED as tacitly repealed and adjusting national
legislation accordingly would be a potential violation of international obligations.
This stems from the fact that [PRED introduced the remedies and procedures

3 Charter of Fundamental Rights of the European Union, OJ C 202, 7 June 2016, 389—405.

% Consolidated Version of the Treaty on the Functioning of the European Union, OJ C 202, 7 June
2016.

35 Case C-6/90 and C-9/90 Francovich v Italian Republic [1991], ECLL:EU:C:1991:428, para 44.
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required by the TRIPS Agreement.>® It has been observed that, in the field of
IP enforcement, IPRED not only has its roots in TRIPS, but that its provisions
are ‘virtually identical to the rules of the TRIPS Agreement’.’” This is because
TRIPS, in addition to providing for access to justice, damages, or provisional
measures, also served as the basis for further international agreements, including
IPRED.*® A failure to apply IPRED could therefore result in a breach of Article
41 and subsequent provisions of TRIPS, which require the availability of effec-
tive enforcement mechanisms. Although the TRIPS enforcement provisions are
formulated as broad standards rather than narrow rules,” systemic narrowing of
enforcement mechanisms would increase the risk of falling short of those stand-
ards in practice.

The practical effect of concluding that the DSM displaces or overrides IPRED
would be significant legal uncertainty. Courts would face considerable difficulty
in determining whether the provisions implementing IPRED remain applicable
in a given case or whether they are excluded by the DSM. Without a clear rule,
national courts would be compelled to refer more preliminary questions to the
CJEU in order to clarify the applicable legal framework. This would lead to longer
proceedings and increased litigation costs, ultimately undermining confidence in
the EU IP enforcement system. Moreover, if [IPRED were not applied consistently,
it would hamper cross-border judicial cooperation, particularly with respect to
matters such as evidence preservation requests.

V. CONCLUSIONS

Resolving the relationship between the DSM and IPRED is crucial for ensuring
the effective and coherent enforcement of copyright within the EU digital mar-
ket. This article has argued that the DSM Directive should be read as a specific
modification of substantive copyright rules that sits atop — not outside — [PRED’s
horizontal procedural baseline. That reading accords with the CJEU’s broader
insistence that EU IP instruments be applied coherently and in a manner that
preserves a fair balance of fundamental rights. IPRED remains the primary
procedural tool ensuring the enforceability of copyright, whereas the DSM intro-

% Stefano Barazza, ‘The Enforcement Directive and invalidation procedures: an unsurprising
negative verdict’ (2013) 8(4) Journal of Intellectual Property Law and Practice 274, 276.

7 Marcus Norrgard, ‘The role conferred on the national judge by directive 2004/48/EC on the
enforcement of intellectual property rights’ (2005) 6(4) ERA Forum 503, 504.

58 Stamatoudi and Vrins (n 12) 384.

%9 Jerome H Reichman, ‘Enforcing the Enforcement Procedures of the TRIPS Agreement’ (1996)
37 Virginia Journal of International Law 335, 344.
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duces specific substantive rules tailored to the particular demands of the digital
marketplace.

Against that backdrop, Article 17 exposes four concrete enforcement difficulties.
First, once an OCSSP relies on Article 17(4), the Directive does not clearly explain
how it should be classified within IPRED’s remedial structure: if the platform
is no longer liable, it is uncertain whether it should nonetheless be treated as an
intermediary for the purposes of measures such as injunctions, creating a risk of
an enforcement gap. Secondly, that uncertainty is amplified by the lack of preci-
sion in the ‘best efforts’ standard in Article 17(4), which may determine whether
the platform falls on the ‘infringer’ or ‘intermediary’ side of IPRED. Thirdly,
where liability of an OCSSP follows under Article 17(1), damages under Article
13 IPRED are difficult to quantify. Fourthly, Article 17(9) introduces an internal
complaint and redress mechanism, but its relationship with judicial proceedings
remains unclear, particularly as regards sequencing and admissibility.

These highlighted issues imply a need for de lege ferenda measures. It should be
made explicit that compliance with Article 17(4) removes liability but does not
remove the availability of injunctions against the OCSSP as an intermediary. The
‘best efforts’ standard should be set out in measurable terms, including a pro-
portionate tolerance threshold for erroneous blocking, verified through regular
audits. It should also be clarified that the ‘specified evidence’ requirement under
Article 6 IPRED may be met by identifying defined categories of platform-held
data necessary for damages quantification, rather than by pointing to specific
internal documents, coupled with the use of structured valuation methods reflect-
ing reach, duration and monetisation. Finally, national implementation should
state expressly that recourse to the Article 17(9) mechanism is without prejudice
to court proceedings and is not a precondition for bringing a claim.

In the end, the DSM Directive’s silence on IPRED should not be read as sidelin-
ing it. Such a reading would weaken effective judicial protection and disrupt the
horizontal coherence of EU IP enforcement. Accordingly, the two instruments
should be applied together, with the DSM taking priority only where it lays down
a genuinely specific rule.

ACKNOWLEDGEMENTS

The publication was funded from the State budget of Poland under the pro-
gramme of the Minister of Education and Science entitled ‘Perty Nauki’, Project
No PN/01/0174/2022. Amount of funding: PLN 199 990. Total project value:
PLN 199 990.



TOWARDS A HARMONISED FRAMEWORK FOR COPYRIGHT... 55

REFERENCES

Barcik J, ‘Pojecie i1 zrodta prawa Unii Europejskiej” in J Barcik and R Grzeszczak
(eds), Prawo Unii Europejskiej (CH Beck 2022)

Barazza S, ‘The Enforcement Directive and invalidation procedures: an unsurprising
negative verdict’ (2013) 8(4) Journal of Intellectual Property Law and Practice 274

Cerny M, ‘Directive on the enforcement of intellectual property rights’ (2005) 88(2-3)
Pravny Obzor 187

Celedonio JAG, ‘Esa ambicion desmedida: la directiva 2004/48/CE relativa al respeto de
los derechos de propiedad intelectual y su compleja aplicacion. El rol del observatorio eu-
ropeo de las vulneraciones de los derechos de propiedad intelectual’ (2024) 38(1) Revista
la Propiedad Inmaterial 109

Clark B and Schubert M, ‘Odysseus between Scylla and Charybdis? The ECJ rules in
L’Oréal v eBay’ (2011) 6(12) Journal of Intellectual Property Law and Practice 880

Dusollier S, ‘The 2019 Directive on Copyright in the Digital Single Market: Some Pro-
gress, a Few Bad Choices, and an Overall Failed Ambition’ (2020) 57(4) Common Market
Law Review 979

Faludi Gr and Bacher G, ‘The Relationship Between the Right to Information Set Out
in the Enforcement Directive and a Service Provider’s Liability Set Out in the E-Com
Directive’ (2006) Mondaq <https:/www.mondaq.com/it-internet/35526> accessed
25 September 2025

Gheorghiu G, ‘Orientari cu privire la anumite aspecte ale Directivei 2004/48/CE a Parla-
mentului European si a Consiliului privind respectarea drepturilor de proprietate intelec-
tuald’ (2024) 1 Romanian Journal of Intellectual Property Law 123

Grisse K, ‘After the storm—examining the final version of Article 17 of the new Direc-
tive (EU) 2019/790° (2019) 14(11) Journal of Intellectual Property Law and Practice 887

Husovec M and Quintais JP, ‘How to License Article 17? Exploring the Implementation
Options for the New EU Rules on Content-Sharing Platforms under the Copyright in the
Digital Single Market Directive’ (2021) 70(4) GRUR International 325

Liu Z, ‘Evaluation on the EU legal safeguards for users of the liability-encumbered
OCSSP in light of CJEU and Strasbourg case laws’ (2023) SSRN <https://ssrn.com/ab-
stract=4348969> accessed 25 September 2025

Markiewicz M, ‘Publiczne komunikowanie utworu w Internecie w prawie UE (dyrekty-
wa 2001/29 vs dyrektywa 2019/790) — czy “istnieje” mozliwy do okreslenia zakres tego
prawa?’ (2022) 27(1) Bialystok Legal Studies 173

Markiewicz R, Prawo autorskie na jednolitym rynku cyfrowym. Dyrektywa Parlamentu
Europejskiego i Rady (UE) 2019/790 (Wolters Kluwer 2021)

Norrgéard M, ‘The role conferred on the national judge by directive 2004/48/EC on the
enforcement of intellectual property rights’ (2005) 6(4) ERA Forum 503


https://www.mondaq.com/it-internet/35526
https://ssrn.com/abstract=4348969
https://ssrn.com/abstract=4348969

56 DOMINIK SWIATKOWSKI

Nowak-Gruca A, ‘Procesowe srodki ochrony autorskich praw majgtkowych na tle imple-
mentacji dyrektywy 2004/48/WE w sprawie egzekwowania praw wlasnosci intelektual-
nej’ (2008) 1 Zeszyty Naukowe Uniwersytetu Jagiellonskiego. Prace z Prawa Wlasnosci
Intelektualnej 53

Padley H, ‘EU legislation and UK implementation: the enforcement of Intellectual Prop-
erty Rights Directive’ (2004) 15(8) Entertainment Law Review N72

Peguera M, ‘Is the Spanish implementation of Art. 17 CDSM compatible with EU
Law?’ (2021) Kluwer Copyright Blog <https://copyrightblog.kluweriplaw.com/2021/11/
11/is-the-spanish-implementation-of-art-17-cdsm-compatible-with-eu-law/> accessed
25 September 2025

Reichman JH, ‘Enforcing the Enforcement Procedures of the TRIPS Agreement’ (1996)
37 Virginia Journal of International Law 335

Rosati E, Copyright in the Digital Single Market: Article-by-Article Commentary to the
Provisions of Directive 2019/790 (Oxford University Press 2021)

——, ‘The legal nature of Article 17 of the Copyright DSM Directive, the (lack of) freedom
of Member States, and why the German implementation proposal is not compatible with
EU law’ (2020) The IPKat <https:/ipkitten.blogspot.com/2020/08/the-legal-nature-of-ar-
ticle-17-of.htmI> accessed 25 September 2025

Szczepanowska-Koztowska K, ‘Damages and legal costs under the Enforcement Directive
in the light of rulings of the European Court of Justice’ (2023) 23 ERA Forum 567

Stamatoudi I and Torremans P, ‘The Digital Single Market Directive’ in I Stamatoudi and
P Torremans (eds), EU Copyright Law. A Commentary (2™ edn, Edward Elgar Publishing
2021)

Stamatoudi I and Vrins O, ‘The Enforcement Directive’ in I Stamatoudi and P Torremans
(eds), EU Copyright Law. A Commentary (2™ edn, Edward Elgar Publishing 2021)

Spoerri T, ‘On Upload-Filters and Other Competitive Advantages for Big Tech Compa-
nies under Article 17 of the Directive on Copyright in the Digital Single Market” (2019)
10(2) Journal of Intellectual Property, Information Technology and Electronic Commerce
Law 173

Trapova A, ‘From public to private enforcement: Inclusivity and copyright law’ in
C Sappa (ed), Research Handbook on Intellectual Property Rights and Inclusivity (Ed-
ward Elgar Publishing 2024)

Tzanou M, ‘Balancing Fundamental Rights: United in diversity? Some Reflections on the
Recent Case Law of the European Court of Justice on Data Protection’ (2010) 6 Croatian
Yearbook of European Law and Policy 53

Visean V, ‘The Implementation of Directive 2004/48/EC in Romania’ (2009) 4 Romanian
Journal of Intellectual Property Law 140

Wilman F, ‘A decade of private enforcement of intellectual property rights under IPR
Enforcement Directive 2004/48: where do we stand (and where might we go)?’ (2017)
42(4) European Law Review 509


https://copyrightblog.kluweriplaw.com/2021/11/11/is-the-spanish-implementation-of-art-17-cdsm-compatible-with-eu-law/
https://copyrightblog.kluweriplaw.com/2021/11/11/is-the-spanish-implementation-of-art-17-cdsm-compatible-with-eu-law/
https://copyrightblog.kluweriplaw.com/2021/11/11/is-the-spanish-implementation-of-art-17-cdsm-compatible-with-eu-law/
https://ipkitten.blogspot.com/2020/08/the-legal-nature-of-article-17-of.html
https://ipkitten.blogspot.com/2020/08/the-legal-nature-of-article-17-of.html

STUDIA IURIDICA CX

Studia Iuridica 110

ISSN 0137-4346; e-ISSN 2544-3135

Copyright © by Rajmund Molski, 2025
Creative Commons: Attribution (CC BY') 4.0
https://creativecommons.org/licenses/by/4.0/
https://doi.org/10.31338/2544-3135.51.2025-110.4

Rajmund Molski

University of Szczecin, Poland
e-mail: rajmund.molski@usz.edu.pl
ORCID:0000-0001-5019-5692

THE UGLY SISTER OR THE CINDERELLA:
REMARKS ON THE NEW DE MINIMIS AID REGIME

Abstract

This article examines the recently modernised de minimis aid regime in EU State aid
law, with some reference to Polish law. It highlights how the regime enables swift,
decentralised public support for undertakings, particularly SMEs, while maintaining
safeguards against competitive distortions. Against this background, the modernised
framework introduces several notable changes, including increased financial ceilings
and strengthened transparency obligations, which enhance its practical applicability. At
the same time, despite its relative complexity, de minimis aid remains widely used and
valued by Member States for preserving regulatory autonomy and facilitating small-scale
public support. The analysis shows that the regime, often overlooked in broader State
aid debates, functions as a relatively important tool, effectively balancing administrative
efficiency with competition control. Nevertheless, its practical simplicity and broad
application coexist with certain limitations and regulatory trade-offs, reflecting the
ambivalent position of de minimis aid within EU State aid governance.

KEYWORDS

de minimis aid, State aid, public aid, State aid law

SLOWA KLUCZOWE

pomoc de minimis, pomoc panstwa, pomoc publiczna, prawo pomocy panstwa


https://creativecommons.org/licenses/by/4.0/

https://doi.org/10.31338/2544-3135.si.2025-110.4

http://

58 RAJMUND MOLSKI

I. INTRODUCTION

When studying the extensive literature on EU State aid law, one occasionally
encounters the view that the legal regime of de minimis aid (aid of negligible
value) is the ‘ugly sister’ of State aid law.! This metaphor suggests that the issue
of de minimis aid has received comparatively little attention in doctrinal analyses
and, at times, may even be considered neglected. While this opinion may appear
somewhat sceptical, it is worth examining the extent to which it reflects the relative
complexity and practical significance of de minimis aid as a distinct instrument of
State aid law. A further impetus for addressing this topic is the recent entry into
force of new regulations governing de minimis aid, which underscores the rele-
vance of this specific form of State intervention in the economy. Accordingly, this
article aims to explain the key provisions of the new legal regime for de minimis
aid, with some reference to relevant Polish law, and to assess the assumption that
the de minimis aid instrument is both relatively complex and practically signif-
icant. The discussion focuses on the general (horizontal) rules for de minimis
aid. Given the scope of the study, this article does not examine the specific rules
applicable to the agricultural and fisheries sectors, nor to undertakings providing
services of general economic interest. The primary methods employed to achieve
these objectives are the formal-dogmatic method — analysis of legal acts — along-
side the study of case law and scholarly literature on State aid law.

II. LEGAL FRAMEWORK FOR DE MINIMIS AID

The concept of de minimis aid is an emanation of the de minimis rule, which
1s universal in certain areas of law and derives from Roman law, where it was
regarded as an expression of justice and fairness. Historically, the rule has been
understood in two senses: a procedural one, expressed by the Latin proverb min-
ima non curat praetor (the practor does not concern himself with trifles), and
a substantive one, derived from the maxim de minimis non curat lex (the law is
not concerned with minor matters). The same idea is conveyed by the proverb
aquila non captat muscas (an eagle does not catch flies).?

! See Anna Nowak-Salles, ‘Book Review: De Minimis Aid Under EU Law, by Ricardo Pedro (The
Hague: T.M.C. Asser Press, 2022)’ (2023) 60(5) CMLR 1486.

2 Janja Hojnik, ‘De Minimis Rule within the EU Internal Market Freedoms: Towards a More Ma-
ture and Legitimate Market?’ (2013) 6(1) EJLS 25, 26-27; Leopold Czapinski, Ksigga przystow,
sentencji i wyrazow uzywanych przez pisarzow polskich (Druk S. Orgelbranda Synow 1892) 288.
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Prior to the adoption of Commission Regulation (EC) 69/2001,° it was unclear
whether this principle applied in the field of State aid. Article 107(1) of the Treaty
on the Functioning of the European Union (hereinafter TFEU) does not provide an
explicit legal basis for the de minimis rule, and the Court of Justice of the European
Union (hereinafter the Court or CJ) initially adopted a sceptical stance towards
its applicability.* The European Commission (hereinafter the Commission or EC)
formally recognised the de minimis rule in State aid law for the first time in 1992,
albeit through a soft law instrument, namely the Guidelines on State aid for small
and medium-sized enterprises (SMEs).> The revised version of those Guidelines
adopted in 1996,° as well as the Commission Notice on the de minimis rule for
State aid issued in the same year’ — which, unlike the earlier Guidelines, was not
confined to SMEs — rested on an equally fragile legal basis. The legally binding
status of the de minimis rule in State aid law was established by Regulation (EC)
69/2001. That regulation was subsequently replaced by Commission Regulations
(EC) 1998/2006% and (EU) 1407/2013.° Following the expiry of the latter, it was
replaced by the currently applicable Commission Regulation (EU) 2023/2831'°
(hereinafter GDMR). Under Article 1(1) of the GDMR, this Regulation constitutes
the basic legal framework for de minimis aid and has a broad scope of application
extending, in principle, beyond individual sectors. In practice, it forms the basis
for the majority of de minimis aid granted. The GDMR applies to aid granted to
undertakings in all sectors, subject to a number of expressly enumerated exclu-
sions. These derogations include, inter alia, aid in the agricultural and fishery
sectors, ‘export aid’ granted for activities related to exports to third countries or
Member States, and aid contingent upon the preferential use of domestic goods
or services.

> Commission Regulation (EC) 69/2001 of 12 January 2001 on the application of Articles 87 and
88 of the EC Treaty to de minimis aid [2001] OJ L 10/30.

4 Hojnik (n 2) 29; Conor Quigley, European State Aid Law and Policy (and UK Subsidy Control)
(4™ edn, Hart Publishing 2022) 117ff.

> Community guidelines on State aid for small and medium-sized enterprises (SMEs) [1992]
OJ C 213/2.

¢ Community guidelines on State aid for small and medium-sized enterprises [1996] OJ EC C
213/4.

7 Commission notice on the de minimis rule for State aid [1996] OJ C 68/9.

8 Commission Regulation (EC) 1998/2006 of 15 December 2006 on the application of Articles 87
and 88 of the Treaty to de minimis aid [2006] OJ L 379/5.

® Commission Regulation (EU) 1407/2013 of 18 December 2013 on the application of Articles 107
and 108 of the Treaty on the Functioning of the European Union to de minimis aid [2013] OJ L
352/1.

1 Commission Regulation (EU) 2023/2831 of 13 December 2023 on the application of Articles
107 and 108 of the Treaty on the Functioning of the European Union to de minimis aid [2023]
OJ L 2023/2831/1.
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Special rules on de minimis aid are laid down in three Commission regulations,
which operate as lex specialis in relation to the GDMR. Two of these are sector-spe-
cific, namely Regulation (EU) 1408/2013" and Regulation (EU) 717/2014."> The
third is Regulation (EU) 2023/2832," which governs de minimis aid granted in the
context of services of general economic interest. This plural system of de minimis
regimes offers certain advantages, most notably enhanced flexibility in addressing
sector-specific market structures and risks, as well as the possibility of calibrating
aid thresholds to sectors that are particularly sensitive to competitive distortions.
At the same time, the coexistence of multiple regimes entails significant disad-
vantages. In particular, it increases legal and administrative complexity and may
lead to inconsistencies in the treatment of comparable situations across sectors.
Overall, while the plural model allows for greater regulatory nuance, it does so at
the expense of clarity, simplicity and uniformity within the internal market.

The ratio legis underpinning the incorporation of the de minimis rule into State
aid law was to reduce the administrative burden on undertakings, Member States
and the Commission itself associated with the handling of State aid cases, while
enabling the Commission to concentrate its enforcement efforts on measures that
are genuinely significant from an EU perspective.'* The decision to transpose the
rule — originally introduced through Commission guidelines — into a regulation,
that is, a hard law instrument, was also intended to endow it with a more secure
legal basis."” Although such regulations are binding and directly applicable, they
do not constitute legislative or delegated acts, but rather implementing acts.

The treaty basis for Commission regulations giving effect to the de minimis rule
in State aid law is Article 108(4) TFEU, which authorises the Commission to

' Commission Regulation 1408/2013 of 18 December 2013 on the application of Articles 107 and
108 of the Treaty on the Functioning of the European Union to de minimis aid in the agricultural
sector [2013] OJ L 352/9 as amended.

12 Commission Regulation 717/2014 of 27 June 2014 on the application of Articles 107 and 108 of
the Treaty on the Functioning of the European Union to de minimis aid in the fishery and aquacul-
ture sector [2014] OJ L 190/45 as amended.

¥ Commission Regulation (EU) 2023/2832 of 13 December 2023 on the application of Articles 107
and 108 of the Treaty on the Functioning of the European Union to de minimis aid granted to un-
dertakings providing services of general economic interest [2023] OJ L 2023/2832/1 as amended.
4 Michael Berghofer, ‘The New De Minimis Regulation: Enlarging the Sword of Damocles?’
(2007) 6(1) EStAL 11, 12 and the explanatory memoranda cited therein contained in the individ-
ual acts on de minimis aid; see also the judgment of the CJ of 28 October 2020 in Case C-608/19
Istituto nazionale per l'assicurazione contro gli infortuni sul lavoro (INAIL) v Zennaro Giuseppe
Legnami Sas di Zennaro Mauro & C., ECLI:EU:C:2020:865, para 41, and the judgment of the
CJ of 7 March 2002 in Case C-310/99 Italian Republic v Commission of the European Communi-
ties, ECLI:EU:C:2002:143, para 94.

15 Berghofer (n 14) 12.
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adopt regulations concerning categories of State aid that the Council, pursuant
to Article 109 TFEU, has determined may be exempted from the notification
obligation. By Regulation (EU) 2015/1588,'® the Council decided that de minimis
aid — understood as aid granted to the same undertaking over a defined period
which does not exceed a specified ceiling — could constitute such a category. On
that basis, de minimis aid is presumed not to satisfy all the criteria laid down in
Article 107(1) TFEU and is therefore exempt from the notification procedure.
Nonetheless, some uncertainty persists as to the legitimacy of the de minimis reg-
ulations insofar as they appear to allow the Commission to delineate the concept
of State aid under Article 107(1) TFEU, a task traditionally regarded as falling
within the remit of the Court. The Court, however, appears to have accepted that
the structure and operation of the de minimis regulations are compatible with the
Treaties."”

The rules governing the granting of de minimis aid are not confined to the EU
level, but are complemented by national legislation. In Polish law, a central role
is played by the Act of 30 April 2004 on Proceedings in State Aid Matters'®
(hereinafter APSAM). It should be emphasised that the applicable Commission
regulations on de minimis aid do not, in themselves, constitute a legal basis for
granting such aid at the national level."” Rather, they merely define the condi-
tions under which aid may qualify as de minimis. The granting of aid pursuant
to the de minimis rule, therefore, always requires the adoption of a national legal
instrument specifying, inter alia, the purpose of the aid, the eligible beneficiaries
and the applicable procedures. Illustrative examples include the Regulation of
the Minister of Development Funds and Regional Policy of 17 April 2024 on the
granting of de minimis aid under regional programmes for the years 2021-2027,%°
and the Regulation of the Minister of Digital Affairs of 18 December 2024 laying
down detailed conditions and procedures for granting de minimis aid under the
‘Digital Europe’ programme.?!

¢ Council Regulation (EU) 2015/1588 of 13 July 2015 on the application of Articles 107 and 108 of
the Treaty on the Functioning of the European Union to certain categories of horizontal State aid
(codification) [2015] OJ L 248/1.

17 Christopher McMahon, ‘Economic Effects and EU State Aid Control: Recalibrating the Impact
Standards for the Identification of Aid in Article 107(1) TFEU” (2025) 21(4) JCLE 477, 498—499;
the judgment of the CJ of 26 April 2002 in Case C-351/98 Kingdom of Spain v Commission of the
European Communities, ECLI:EU:C:2002:530, paras 51-52.

18 Consolidated text: [2023] JoL 702 as amended.

' Andrzej Kaznowski, Mikotaj Stasiak, Komentarz do rozporzadzenia nr 1998/2006 z dnia
15 grudnia 2006 r. w sprawie stosowania art. 87 i 88 Traktatu do pomocy de minimis (2013)
LEX/el.

2012024] JoL 598.

21 12024] JoL 1910.
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III. THE CONCEPT AND DETERMINATIVE CRITERIA
OF DE MINIMIS AID

The GDMR, like other EU State aid regulations, does not provide a formal legal
definition of de minimis aid. Examples of such definitions are provided by Polish
law in Article 2(10) and (10a) of the APSAM, covering both general aid and aid
in the agricultural and fishery sectors. However, these definitions are not auton-
omous, as they rely on the concept established under EU law. Recital 1 of the
GDMR clarifies that aid granted to the same undertaking over a defined period,
provided it does not exceed a fixed threshold, qualifies as de minimis aid. It is
considered not to meet the criteria of Article 107(1) TFUE and is therefore exempt
from the notification procedure under EU State aid rules. In turn, Article 3 of the
GDMR specifies the conditions under which aid may be treated as de minimis.
Point 1 confirms that measures fulfilling these conditions ‘shall be deemed not to
meet all the criteria set out in Article 107(1) of the Treaty and shall therefore not
be subject to the notification requirement in Article 108(3) of the Treaty’.

1. FINANCIAL THRESHOLD

The quantitative ceiling constitutes the principal criterion distinguishing de min-
imis aid from State aid under Article 107(1) TFEU, highlighting the hallmark of
the former: its negligible financial impact. By setting this ceiling, the GDMR
delineates the boundary between negligible support and aid that could potentially
influence competitive conditions. In this context, the ceiling serves as a proxy for
the likelihood of appreciable distortion of competition. It also provides Member
States with administrative certainty and flexibility in designing small-scale aid
measures. Under Article 3(2) of the GDMR, the total amount of de minimis aid
granted per Member State to a single undertaking shall not exceed EUR 300,000
over any period of 3 years. Previously set at EUR 200,000, the threshold was
ultimately raised beyond the level envisaged in the draft GDMR, namely EUR
275,000. From a legal-theoretical perspective, this adjustment reflects a norma-
tive recalibration of the threshold defining ‘negligible distortion of competition’.
While formally a technical (neutral) update which reflects inflation and economic
conditions, the shift 50% increase appears to be more than merely arithmetic,
signalling an expanded tolerance for small-scale aid interventions. The absence of
an accompanying economic assessment leaves open the question of whether the
expanded ceiling is grounded in empirical evidence or driven mainly by political
priorities, such as facilitating Member States’ liquidity support in post-crisis and
green transition contexts. In any event, such an elevation expands the universe of
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measures that may be granted without State aid scrutiny, thus widening the reg-
ulatory space available to Member States. However, it may also normalise more
frequent public support without scrutiny, potentially conferring disproportionate
advantages on those with more generous fiscal capacities. Conversely, raising this
threshold may contribute to accelerating economic growth and job creation across
the EU, as well as strengthening innovation in businesses, thereby generating
tangible benefits for the internal market.

In addition to a much-needed indexation of de minimis aid, the separate aid limit
previously applicable to the road freight transport sector, amounting to EUR
100,000 (which is now EUR 300,000), was removed, as was the previous prohi-
bition on the use of de minimis aid for the purchase of vehicles intended for the
road freight transport. This shift indicates a conceptual consolidation of the de
minimis aid category, grounded in the principle that the distortion potential of
small-scale support should be assessed uniformly unless compelling empirical
evidence necessitates differentiation. By removing this special ceiling, the Com-
mission confirms its commitment to regulatory coherence and equal treatment
under the principle of sector neutrality, concluding that structural changes in
the road transport sector and evolving competitive conditions no longer justify
separate treatment.

2. TEMPORAL REFERENCE PERIOD

One of the most consequential conceptual shifts in the GDMR is the abandon-
ment of the ‘any period of three fiscal years’ formula, under which cumulative
aid was measured against the current and the two preceding fiscal years.”> While
administratively convenient, this method introduced disparities based on national
accounting systems and created opportunities for strategic timing (e.g., grant-
ing aid right after the fiscal year change). The new rule requires calculating aid
over ‘any period of 3 years’, effectively creating a rolling 36-month reference
period, measured backwards from the moment at which the beneficiary becomes
legally entitled to the aid (this moment being, for example, the date of signing
the contract or issuing the administrative decision), regardless of the payment
date.” This refinement makes the calculation of cumulative de minimis aid clearer
and more predictable, improving transparency and fairness, but it also increases
administrative complexity (authorities must now compute dynamically, not
by fixed fiscal blocks), producing a paradox: the system is economically more

22 See Recital 10 and Article 3(2) of the Regulation (EU) 1407/2013.
2 See Recital 11 and Article 3(2) of the GDMR.
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coherent, yet administratively more fragile, at least in the short term (until the
central registry for this aid is fully functional).

3. CUMULATION AND AGGREGATION RULES

The GDMR explicitly reaffirms the per-Member-State cumulation rule, meaning
that aid granted by one Member State is cumulated separately from aid granted by
another Member State, not across the EU. As a result, the same beneficiary may,
for example, receive EUR 300,000 of de minimis aid from one Member State and
an additional EUR 300,000 of such aid from another Member State over a period
of 3 years. In addition, several entities within the same undertaking that are reg-
istered in different Member States may also receive EUR 300,000 of de minimis
aid, regardless of the amounts granted to other parts of the group registered in
another Member State.?* The rule adopted spares Member States the adminis-
trative burden of verifying de minimis aid granted elsewhere. At the same time,
this nationally limited approach fragments oversight and may allow cross-border
undertakings to accumulate higher overall support, creating potential distortions
vis-a-vis competitors operating only domestically.

Article 5 of the GDMR bars cumulation of de minimis aid with ‘real’ State aid for
the same eligible costs if such cumulation would exceed the highest aid intensity
under relevant block exemptions or decisions. However, it allows cumulation
with other de minimis instruments as long as the ceilings are respected. This rule
aims to preserve the integrity of State aid ceilings within the broader EU State
aid frameworks and to prevent double funding. Although conceptually sound, it
poses practical challenges, including administrative coordination across different
aid schemes and authorities. It also involves the complexity of identifying costs
that qualify as ‘the same’. These challenges may reduce some of the intended
efficiencies of the de minimis regime.

In turn, Articles 3(8) and 3(9) of the GDMR establish an aid aggregation mecha-
nism for mergers, acquisitions, and company divisions, ensuring the de minimis
aid ceiling is respected. In practice, firms may face challenges such as determin-
ing how to allocate previously received aid when a business splits into multiple
successor entities, which can create administrative complexity and potential
disputes over entitlement.

24 Similarly Péter Staviczky, ‘Cumulation of State Aid’ (2015) 14(1) EStAL 117, 127.
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4. TRANSPARENCY REQUIREMENT

The transparency principle in Article 4 of the GDMR ensures that only clearly
quantifiable State support can benefit from the de minimis exemption by requir-
ing a precise calculation of gross grant equivalent before aid is granted. For
example, a below-market-rate loan is transparent because the interest advantage
can be calculated ex ante. This principle fosters legal clarity and comparability,
safeguards the integrity of cumulation rules, and streamlines administrative
oversight — but at the cost of excluding complex or hard-to-value aid measures
(e.g., equity investments in risk finance frameworks) from the de minimis regime.
Critics may argue that this could limit the usefulness of de minimis provisions for
innovative financing structures. Compared with the previous legal regime, the
new rules retain the core principle but provide clearer and slightly broader criteria
for treating non-grant instruments as transparent.

5. BENEFICIARIES

The GDMR refines the regulatory framework applicable to beneficiaries of de
minimis aid by grounding the notion of an undertaking in economic substance
through Recitals 4 and 5, together with Article 2(2), building upon rules present
in the Regulation (EU) 1407/2013. Recital 4 establishes that any entity engaged
in an economic activity constitutes an undertaking and that entities under
common control form a single economic unit,> while Recital 5 and Article 2(2)
codify exhaustive linking criteria — majority voting rights, managerial control,
contractual dominance, and coordinated voting agreements — designating the
‘single undertaking’ as the relevant beneficiary. This construct constitutes an
autonomous (sui generis) regulatory tool designed to prevent the fragmentation
of economic activity in order to circumvent the de minimis ceiling. Although this
approach enhances coherence with Article 107 TFEU and strengthens internal
consistency, it inevitably increases complexity, particularly in cases involving
indirect or informal links. The explicit codification of the single undertaking con-
cept also appears to generate practical difficulties, especially in high-risk capital
investment structures, where maintaining investor oversight without triggering
aggregation may restrict access to de minimis aid, notably for start-ups. More

% See also the judgment of the CJ of 10 January 2006 in Case C-222/04 Ministero dell’Economia
e delle Finanze v Cassa di Risparmio di Firenze SpA et al., ECLI:EU:C:2006:8, paras 107-108, and
the judgment of the CJ of 13 June 2002 in Case C-382/99 Kingdom of the Netherlands v Commis-
sion of the European Communities, ECLI:EU:C:2002:363, paras 38 and 60—66.
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generally, the application of this concept under the de minimis rules may impose
a disproportionate administrative burden relative to the small amounts of aid
involved, affecting both granting authorities and beneficiaries, and giving rise
to legal uncertainty — particularly in cases involving natural persons or hybrid
investment structures.*

IV. MONITORING OF DE MINIMIS AID

A pivotal innovation of the GDMR is the introduction of a monitoring framework
for de minimis aid, based on a central register maintained either at national or EU
level, which becomes mandatory as of 1 January 2026.%” By contrast, under the
previous legal framework, monitoring of de minimis aid relied primarily on ben-
eficiary self-declarations and ex post verification by granting authorities, without
the support of a comprehensive central register.

In the case of Poland, no single central register exists within the meaning of the
GDMR to date. Both applicants and granting authorities may, however, make
use of the SUDOP system, which does not meet the requirements of the central
register under the GDMR. Monitoring pursuant to the APSAM at this stage relies
on certificates issued by granting authorities and declarations submitted by aid
applicants.”® The draft amendment to the APSAM provides for the establishment
of a central register of conventional de minimis aid based on SUDOP, which will
comply with the requirements of the GDMR. Data will be entered directly by the
granting authority, allowing verification of aid history without requiring under-
takings to submit certificates or declarations. Transitional provisions provide for
the gradual completion of data from 20242026, with full removal of the declara-
tion requirement expected from 1 January 2027.%

26 See Phedon Nicolaides, ‘Single Undertakings and De Minimis Aid: A Pessimistic Assessment’
(2025) 24(3) EStAL 200; Comments from Member States to the Presidency discussion paper on
the points of interest of Member States in the State aid field, WK 3234/2025 REV 1, 2 <https:/data.
consilium.europa.cu/doc/document/ WK-3234-2025-REV-1/en/pdf> accessed 4 January 2026.

27 See Recitals 24-27 and Article 6 of the GDMR.

28 Agata Nodzak, ‘Rola i znaczenie monitorowania pomocy publicznej w sprawach dotyczacych
udzielania pomocy publicznej’ (2025) 21(1) Przedsigbiorczos¢ — Edukacja 59, 68—71; Aleksandra
Paczkowska-Tomaszewska, Krzysztof Jaros, Krzysztof Winiarski, ‘Monitoring State Aid in Po-
land’ (2006) 5(4) EStAL 669, 675.

¥ See Draft Act amending the APSAM (first published 2 December 2025, Government Legisla-
tive Centre — RCL), available via RCL (gov.pl).
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The new de minimis aid framework aims to enhance legal certainty, reduce infor-
mation asymmetry, increase transparency, and streamline administrative com-
pliance, particularly for SMEs. At the same time, challenges remain: the system
depends on accurate and timely reporting, may impose significant administrative
costs, and while it ensures formal compliance, it cannot fully prevent potential
economic distortions arising from widely dispersed small grants. Despite these
limitations, the central register represents a robust, data-driven approach that
strengthens governance of de minimis aid and facilitates oversight by both national
authorities and the Commission. Overall, the register-based monitoring model
constitutes a significant reconfiguration of the existing de minimis aid regime.

V.IDIOSYNCRASIES OF DE MINIMIS AID

De minimis aid displays several peculiarities and is therefore sometimes described
in the literature as a ‘strange animal’.® It is characterised by multiple paradoxes,
affecting both its conceptual foundations and its practical operation. The most
significant of these concerns is its ambiguous legal status. Views in the doctrine
and practice diverge to such an extent that de minimis aid appears (to use another
metaphor drawn from nature) to be a legal chameleon. It is sometimes regarded
as not constituting State aid at all and, at other times, as specific State support
which is, or at least may be in certain circumstances, such aid. An approach that
deliberately avoids taking a clear position on this issue is also encountered.*
Nevertheless, Article 3(1) of the GDMR expressly provides that aid measures ful-
filling the conditions laid down in that Regulation ‘shall be deemed’ (ex lege) ‘not
to meet all the criteria set out in Article 107(1) of the Treaty and shall therefore not
be subject to the notification requirement in Article 108(3) of the Treaty’. Recital
3 of the GDMR further states that such measures are to be ‘deemed not to have
any effect on trade between Member States and not to distort or threaten to distort
competition’. According to Commission guidelines and the established case law
of the Court of Justice, a measure that does not satisfy all the conditions laid
down in Article 107(1) TFEU does not constitute State aid within the meaning of

30 Adinda Sinnaeve, ‘The Complexity of Simplification: The Commission’s Review of the de min-
imis Regulation’ (2014) 13(2) EStAL 261.

31 An overview of doctrinal views on the matter is presented by Rafat Blicharz, Krzysztof Horub-
ski, Mirostaw Pawetczyk, ‘Prawo konkurencji w systemie publicznego prawa gospodarczego’ in
Jan Grabowski, Leon Kieres, Anna Walaszek-Pyziot (eds), Publiczne prawo gospodarcze. System
Prawa Administracyjnego (Vol 8B, 2" edn, CH Beck 2018) 852.
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that provision.* It therefore follows that de minimis aid does not constitute State
aid within the meaning of Article 107(1) TFEU. This understanding, reflected in
the Commission’s practice, has been confirmed by the case law of the Court of
Justice.®® At the same time, the definition of State aid does not require that the
distortion of competition or the effect on trade be significant or substantial.** EU
courts have consistently held that a low amount of aid or the small size of the
beneficiary undertaking does not, in itself, preclude an effect on trade between
Member States or a distortion of competition, or the threat thereof, provided that
such effects are not merely hypothetical.** The concept of de minimis aid never-
theless rests on a purely quantitative assumption: that below a certain threshold,
determined, nota bene, on a discretionary basis and irrespective of market size,
market structure, or the beneficiary’s market position, an aid measure does not
satisfy all the conditions of Article 107(1) TFEU. This assumption is difficult to
reconcile with the Commission’s declared more economic approach to State aid
law. It reflects the intuition that small amounts of aid usually produce only minor
distortions of competition. Yet this intuition may not hold in small or highly con-
centrated markets, where support meeting the de minimis criteria may already
cause significant distortions. Conversely, aid exceeding the de minimis ceiling
may, where it effectively addresses specific market failures, strengthen rather
than distort competition.

These considerations support treating Article 3(1) of the GDMR as establishing
a normative assumption based on the Commission’s assessment and experience.*’
That assumption arguably remains rebuttable and may be displaced where, in
a specific case, it can be shown that de minimis aid in fact constitutes State aid

32 See point 185 of Commission Notice on the notion of State aid as referred to in Article 107(1) of
the Treaty on the Functioning of the European Union [2016] OJ C 262/1 (hereinafter Notice on the
notion of State aid), and the judgment of the CJ of 24 July 2003 in Case C-280/00 Altmark Trans
GmbH and Regierungsprdsidium Magdeburg v Nahverkehrsgesellschaft Altmark GmbH, and
Oberbundesanwalt beim Bundesverwaltungsgericht, ECLI:EU:C:2003:415, paras 74-75 (herein-
after the Altmark judgment).

3 See the judgment of the CJ of 26 September 2002 in Case C-351/98 Kingdom of Spain v Com-
mission of the European Communities, ECLI:EU:C:2002:530, para 52; the judgment of the CJ of
13 February 2003 in Case C-409/00 Kingdom of Spain v Commission of the European Communi-
ties, ECLI:EU:C:2003:92, para 69.

3% Point 189 of the Notice on the notion of State aid.

35 See the judgment of the CJ of 3 March 2005 in Case C-172/03 Wolfgang Heiser v Finanzamt
Innsbruck, ECLI:EU:C:2005:130, para 32; the Altmark judgment, para 81; the judgment of the
Court of 29 September 2000 in Case T-55/99 Confederacion Espafiola de Transporte de Mercan-
citas (CETM) v Commission of the European Communities, ECLI:EU:T:2000:223, para 89.

3¢ Rainer Nitsche, Paul Heidhues, ‘Study on methods to analyse the impact of State aid on com-
petition’ (2006) 244 European Economy. Economic Papers 108—109 <https:/ec.europa.cu/econo-
my_finance/publications/pages/publication804_en.pdf> accessed 9 June 2025.

37 As rightly pointed out by Sinnaeve (n 30) 262.
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within the meaning of Article 107(1) TFEU, because it affects trade or distorts
competition.*® This conclusion is reinforced by the principle of the hierarchy of
norms and the conflict-of-law rule lex superior derogat legi inferiori. A second-
ary legal act, such as the GDMR, cannot limit the scope or direct application of
a primary norm of EU law, such as Article 107(1) TFEU, and must therefore be
interpreted in conformity with it.** Accordingly, the legal certainty afforded by
Article 3(1) of the GDMR extends only to the Commission, which is bound by its
own interpretation and will not treat de minimis aid as State aid. Courts, however,
are not bound by that interpretation and may reach a different conclusion in an
individual case.** To date, EU courts have not questioned the validity of Com-
mission regulations on de minimis aid, and the assumption that such aid does not
constitute State aid has not been displaced in practice.

The ambiguity surrounding the legal classification of de minimis aid is also
reflected in national law. Under Article 1 of the APSAM and Article 67b § 1(2) and
(3) of the Act of 29 August 1997 — Tax Ordinance* (hereinafter TO), de minimis
aid does not constitute State aid within the meaning of Article 107(1) TFEU. Arti-
cle 1 of the APSAM limits its scope to procedural rules concerning aid that meets
the conditions of Article 107(1) TFEU, defined there as ‘State aid’, while Article
67b § 1(2) and (3) of the TO clearly distinguishes between tax relief constituting de
minimis aid and State aid. By contrast, Article 20c of the Act of 12 January 1991
on Local Taxes and Fees** treats de minimis aid as a form of State aid, providing
that where a municipal council resolution differentiates local tax and fee rates and
allows for the granting of State aid, such aid is to be granted as de minimis aid.*

The de minimis rule is often portrayed as a mechanism for reducing the adminis-
trative burden on undertakings, Member States and the Commission. In reality,
however, it applies to measures that would not have been subject to notification ab
initio. Unlike block exemptions, it does not remove an existing notification obliga-
tion but merely clarifies its scope. At most, it may indirectly reduce administrative
burdens by preventing notifications submitted solely for reasons of legal certainty.*

It has further been argued in the doctrine that the concept of de minimis aid, which
does not constitute State aid, sits uneasily with the principles of cumulation and

38 Ibid 262.

% See opinion of Advocate General Kokott of 13 October 2022 in Case C-449/21 Towercast,
ECLI:EU:C:2022:777, para 30.

40 Sinnaeve (n 30) 262; Berghofer (n 14) 20.

4 Consolidated text: [2025] JoL 111.

42 Consolidated text: [2023] JoL 70 as amended.

4 For more on this subject see Rafat Dowgier, Wplyw regulacji dotyczgcych pomocy publicznej na
stanowienie i stosowanie lokalnego prawa podatkowego (Temida 2 2015) 84—85.

4 Sinnaeve (n 30) 261-262.
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monitoring laid down in the GDMR.* If de minimis aid is not State aid, combin-
ing it with other aid measures and subjecting it to monitoring under State aid rules
may appear conceptually inconsistent. Nonetheless, the rules on cumulation and
monitoring are economically justified, as they prevent circumvention of aid-in-
tensity limits and the overall ceiling for de minimis aid.*® They have, however,
attracted criticism because of the practical difficulties and administrative burdens
associated with their enforcement. In practice, the issue of cumulation is largely
theoretical, since most de minimis aid takes the form of ‘free money’ and is not
linked to specific eligible costs.*’

VI. CLOSING REMARKS

The foregoing analysis demonstrates that the de minimis aid regime constitutes
a distinct legal concept within EU State aid law, operating under a relatively
complex, yet pragmatically designed regulatory framework.*® De minimis aid
plays an important role as an instrument of public support for undertakings.
In Poland alone, in 2024, the total value of de minimis aid exceeded EUR
2.8 billion, representing more than 0.3 per cent of GDP, with almost 97 per cent
of the support directed to SMEs, including nearly 64 per cent to micro-enter-
prises.” De minimis aid also accounts for a significant share of support granted
by municipalities.”® Anecdotal evidence suggests that similar patterns may exist
across Member States, where public authorities at all levels routinely rely on the
de minimis framework to provide limited public support to undertakings.®!

From a competition perspective, even relatively small amounts of aid may dis-
tort competition in certain markets, which justifies the existence of a regulatory
mechanism that balances a reduced administrative burden with minimum safe-
guards against competitive distortions. The recent modernisation of the de min-

# See, e.g., Berghofer (n 14) 17-18; Sinnaeve (n 30) 271-274.

4 Staviczky (n 24) 122.

47 Sinnaeve (n 30) 271.

# See Ricardo Pedro, De Minimis Aid Under EU Law (Springer 2022) 143.

% Raport o pomocy de minimis w Polsce udzielonej przedsigbiorcom w 2024 roku (UOKiK 2025)
7-8, 26; see also Magdalena Kogut-Jaworska, ‘Pomoc de minimis i jej szczegolna rola w syste-
mie pomocy publicznej w Polsce’ (2016) 437 Prace Naukowe Uniwersytetu Ekonomicznego we
Wroctawiu, 208.

30 Dowgier (n 43) 100.

5! Best Practices in Investment Promotion: An Overview of Regional State Aid and Special Eco-
nomic Zones in Europe, OECD Business and Finance Policy Papers (OECD Publishing 2023) 45
<https://doi.org/10.1787/0c8ebca3-en> accessed 20 January 2026.
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imis regime, notably through the increase of financial ceilings and strengthened
transparency obligations, confirms its role as a primary instrument for delivering
small-scale public support in everyday economic practice. By enabling swift and
decentralised granting of aid, while at the same time ensuring basic protection
against cumulative effects, the regime reconciles administrative efficiency with
a minimum level of competition control. In this sense, the de minimis frame-
work functions as a pragmatic bridge between economic policy needs and State
aid discipline, rather than as a merely technical derogation. At the same time,
despite repeated amendments aimed at enhancing transparency, legal certainty
and predictability, the de minimis regime remains relatively complex, which par-
adoxically underscores its practical significance. It continues to be welcomed by
Member States, as it restores a certain degree of regulatory autonomy in national
policies supporting undertakings. During consultations on the draft GDMR,
most Member States supported expanding its scope and increasing the applicable
thresholds, although some — notably Denmark and Finland — expressed concerns
regarding potential competitive risks. By contrast, the Commission remains cau-
tious towards de minimis aid, viewing it as a relatively ‘blind’ instrument, which
does not allow support to be targeted at specific policy objectives and, therefore,
is not well suited to addressing particular market failures or promoting defined
Union priorities. For this reason, the Commission tends to favour block exemp-
tions under Commission Regulation (EU) 651/2014 of 17 June 2014 declaring
certain categories of aid compatible with the internal market in application of
Articles 107 and 108 of the Treaty> (hereinafter GBER). In practice, however,
the application of the GBER is considerably more complex and time-consuming
for beneficiaries, who often regard the de minimis regime as a regulatory safe
harbour. This tension illustrates a structural trade-off between regulatory preci-
sion and administrative simplicity. De lege ferenda, a further improvement could
consist in clarifying and further harmonising the interpretation of the concept of
a ‘single undertaking’ and the attribution of aid within corporate groups, in order
to reduce legal uncertainty, prevent circumvention of thresholds and ensure more
consistent application across Member States.

In sum, while the de minimis aid regime is not free from limitations, its practical
benefits, relative ease of implementation and strategic importance for SMEs ren-
der it an effective and indispensable component of EU State aid governance. It
balances administrative efficiency with the need to monitor potential competitive
effects and ensures that small-scale public support can foster entrepreneurial
activity without materially distorting the internal market. Viewed from this per-
spective, the de minimis regime may indeed appear as the ‘not so ugly sister’ — or

212014] OJ L 187/1 as amended.
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even the Cinderella — of State aid law. Yet, its simplicity should not be understood
as a regulatory deficiency, but rather as a deliberate and functional design choice
responding to the realities of decentralised public support in the EU.
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I. INTRODUCTION

Own resources are the most important source of financing for the EU; in addition
to these, EU expenditure may be financed by any surplus revenue (remaining
from payments in the previous year) and other sources: mainly fines imposed on
entrepreneurs infringing EU competition law, recoveries and payroll taxes.!

The existing own resources system? has been criticised on several occasions by
the European Court of Auditors, the European Parliament and the Member States
as too complex; the European Council of July 2020° concluded that it should be
simplified.* In addition, it pointed out that there is a need for a better alignment of
EU funding instruments with the EU’s political priorities to ensure that the rele-
vance of the EU’s general budget (hereinafter EU budget)’ for the functioning of
the harmonised market is better reflected, and to reduce Member States’ contribu-
tions based on their gross national income (GNI). Based on these assumptions, in
the coming years, the EU wants to reform its own resources system and introduce

"European Council, Council of the European Union, °‘Financing the EU budget’
<https:/www.consilium.europa.cu/en/policies/financing-the-eu-budget/> accessed 2 September
2025.

2 See more, e.g., Leokadia Oreziak, Finanse Unii Europejskiej (Warsaw: Wydawnictwo Naukowe
PWN 2009) 109-222; Oreziak, Finanse Unii Europejskiej i strefy euro (Warsaw: Oficyna Wy-
dawnicza SGH 2020) 139-152.

3 See European Council, Conclusions, EUCO 10/20 CO EUR 8 CONCL 4, Brussels, 21 July 2020.
* Recital 5 of Council Decision (EU, Euratom) 2020/2053 of 14 December 2020 on the system of
own resources of the European Union and repealing Decision 2014/335/EU, Euratom (OJ EU No L
424/1, 15 December 2020, 1-10), hereinafter Decision 2020/2053.

5 See more, e.g., Katarzyna Zukrowska, Budzet ogolny Unii Europejskiej (Warsaw: Wydawnict-
wa Akademickie i Profesjonalne 2009); Zukrowska, ‘Budzet ogélny Unii Europejskiej w 2020 r.:
co z niego mozna wyczytaé¢ o przysztosci UE?” in Adam A Ambroziak, Alina D Szypulewska-
-Porczynska (eds), Polska w Unii Europejskiej - od stowarzyszenia do pigtnastolecia cztonkost-
wa: monografia jubileuszowa dedykowana Profesor Elzbiecie Kaweckiej-Wyrzykowskiej (War-
saw: Oficyna Wydawnicza SGH 2020); Katarzyna Stabryta-Chudzio, Rola budzetu Unii Europej-
skiej w integracji spoteczno-gospodarczej (Krakoéw: Wydawnictwo Uniwersytetu Ekonomiczne-
go w Krakowie 2011).
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new sources of its own resources.® The main aim of this text is to explain the tax
aspects of the EU’s own resources reform in question. According to the adopted
research thesis, this reform, while aiming to fulfil its fiscal function, clearly also
seeks to use financial instruments, in particular taxes, to implement the EU’s
main policies in accordance with certain fundamental principles, especially the
principle of sustainable development and the principle of fairness in its tax aspect.
For the purposes of the analysis, the primary method used was the doctrinal-legal
method, drawing on the sources of EU law, domestic and international literature,
as well as numerous EU documents and studies, and reports from other interna-
tional organisations (OECD, UN).

II. THE EU’S OWN RESOURCES SYSTEM
FOR THE PERIOD 2021-2027

The EU’s own resources system for the 2021-2027 programming period is set
out in Decision 2020/2053.” In accordance with Article 2 of Decision 2020/2053,
the own resources entered in the EU budget shall consist of revenue from the
following sources:

e traditional own resources consisting of levies, premiums, additional or
compensatory amounts, additional amounts or factors, customs duties
levied on the basis of the CCT and other duties established or to be
established by the EU institutions in respect of trade with non-member
countries, customs duties on products under the expired ECSC as well
as contributions and other payments provided for within the framework
of the common organisation of the markets in sugar;

e the application of a uniform call rate of 0.30% for all Member States
to the total amount of VAT receipts collected for all taxable supplies
divided by the weighted average VAT rate calculated for the calendar
year concerned, as provided for in Council Regulation (EEC, Euratom)
No 1553/89;% for each Member State, the VAT base to be taken into
account for this purpose may not exceed 50% of GNI;

¢ Recital 6 of Decision 2020/2053.

7 In addition, on the basis of Article 311(4) TFEU, the Council issued a regulation laying down
implementing measures for the EU’s own resources system: Council Regulation (EU, Euratom)
2021/768 of 30 April 2021 laying down implementing measures for the system of own resources
of the European Union and repealing Regulation (EU, Euratom) No 608/2014 (OJ EU No L 165,
11 May 2021, 1-8).

§ Council Regulation (EEC, Euratom) No 1553/89 of 29 May 1989 on the definitive uniform ar-
rangements for the collection of own resources accruing from value added tax (OJ EU No L 155,
7 June 1989, 9-13).


https://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32021R0768&qid=1672311556301&rid=1
https://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32021R0768&qid=1672311556301&rid=1
https://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32021R0768&qid=1672311556301&rid=1
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e the application of a uniform call rate to the weight of plastic packaging
waste generated in each Member State that has not been recycled;

e the application of a uniform call rate, to be determined in accordance
with the budgetary procedure, taking into account the total of all other
revenue, to the sum of all the Member States’ GNIs.

Decision 2020/2053 entered into force in 2021 and from this year onwards, a new
source of own resources — compared to previous programming periods’ — is in
place, based on national contributions set in relation to the weight of plastic pack-
aging waste not recycled (the so-called plastic tax). Further new categories of own
resources are to include the so-called cross-border carbon tax (Carbon Border
Adjustment Mechanism, hereinafter CBAM), revenues from the revised European
Union’s Emissions Trading System (hereinafter EU ETS), the so-called digital tax
(on digital services), a financial transaction tax and a (partially) harmonised CIT.
As can be noted, an essential part of the new categories of own resources is of a tax
nature; hence, the question of their reform is closely linked to issues of tax harmoni-
sation in the EU. The plastic tax has already been in place since 2021; in December
2021 of this year, the European Commission indicated that revenues from CBAM,
the revised EU ETS and CIT are expected to be fully operational between 2026 and
2030 and to reach an average of up to €17 billion per year for the EU budget.

II1. PLASTIC AND CROSS-BORDER CARBON TAXES
AND A REVISED EU ETS

Based on Article 2(2) of Decision 2020/2053, the plastic tax is set with reference
to the weight of plastic packaging waste not recycled. The weight of this waste
is calculated as the difference between the weight of plastic packaging waste
generated in a Member State in a given year and the weight of waste recycled in
that Member State in that year, as determined in accordance with the Packaging

° Cf Council Decision 2000/597/EC, Euratom of 29 September 2000 on the system of the Euro-
pean Communities” own resources (OJ EU No L 253, 7 October 2000, 42—46); Council Decision
2007/436/EC, Euratom of 7 June 2007 on the system of the European Communities’ own resources
(OJ EU No L 163, 23 June 2007, 17-21); Council Decision 2014/335/EU, Euratom of 26 May 2014
on the system of the European Union’s own resources (OJ EU No L 168, 7 June 2014, 105-111).

10 See Annex II of the Interinstitutional Agreement of 16 December 2020 between the European
Parliament, the Council of the European Union and the European Commission on budgetary disci-
pline, on cooperation in budgetary matters and on sound financial management, as well as on new
own resources, including a roadmap towards the introduction of new own resources (OJ EU No
L 4331, 22 December 2020, 28—46) and Decision 2020/2053.

' European Commission, ‘The Commission proposes the next generation of EU own resources’
<https://ec.europa.cu/commission/presscorner/detail/en/ip_21_7025> accessed 2 September 2025.



https://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32000D0597&qid=1672310117632&rid=1
https://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32000D0597&qid=1672310117632&rid=1
https://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32000D0597&qid=1672310117632&rid=1
https://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32000D0597&qid=1672310117632&rid=1
about:blank
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_7025
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and Packaging Waste Directive.”? A uniform rate of call of €0.80 per kilogram
shall apply to the weight so determined.”* Contributions shall be calculated based
on the data to be collected and reported to Eurostat by the Member States under
the reporting obligations of Directive 94/62/EC and its implementing decision.'
The new own resource thus defined, in addition to ensuring the fulfilment of
the fiscal function, is expected to contribute to reducing environmental pollution
from plastic packaging waste, promoting recycling and realising the objectives of
a circular economy,'® and, more broadly, a sustainable development policy.!®

In 2021, the Commission presented a proposal on CBAM;'" the relevant regulation
was adopted in 2023."* CBAM applies to imports into the EU from third countries
of products manufactured in high-emission industries; it is intended to prevent

12 Directive 94/62/EC of the European Parliament and of the Council of 20 December 1994 on
packaging and packaging waste (OJ EU No L 365, 31 December 1994, 10-23, hereinafter Directive
94/62/EC).

13 An annual lump sum reduction shall be applied for certain Member States.

4 Implementing Decision of the Commission (EU) 2019/665 of 17 April 2019 amending Deci-
sion 2005/270/EC establishing the formats with regard to the database system pursuant to Direc-
tive 94/62/EC of the European Parliament and of the Council on packaging and packaging waste
(OJEU No L 112, 26 April 2019, 26—46).

15 In line with the ‘A European Strategy for Plastics in a Circular Economy’ (see Communication
from the Commission to the European Parliament, the Council, European Economic and Social
Committee and the Committee of the Regions, ‘A European Strategy for Plastics in a Circular
Economy’, COM (2018) 28 final, Strasbourg, 16 January 2018). See also Grégory De Boe, Marie
CS Lamensch, Valérie Swaen, ‘EU Plastic Packaging Levy and National Tax Strategies Toward
Circularity: Complementarity or Redundancy?’ (2025) 12 Bulletin for International Taxation.

16 Sustainable development, understood as ‘promoting a more resource efficient, greener and more
competitive economy’ (Commission Communication, ‘EUROPE 2020 A strategy for smart, sus-
tainable, and inclusive growth’, COM (2010) 2020 final, Brussels, 3 March 2010, 5) was identified
as one of the EU’s priorities as early as 2010. In the EU’s 2019 development strategy entitled ‘The
European Green Deal’ (Communication from the Commission to the European Parliament, the
European Council, the Council, the European Economic and Social Committee, and the Com-
mittee of the Regions, The European Green Deal, COM (2019) 640 final, Brussels, 11 December
2019, hereinafter ‘European Green Deal’) sets out as its objective ‘to transform the EU into a fair
and prosperous society, with a modern, resource-efficient and competitive economy where there
are no net emissions of greenhouse gases in 2050 and where economic growth is decoupled from
resource use’ (‘European Green Deal’ 2). ‘The European Green Deal’ is intended to be an integral
part of the strategy for implementing the United Nations 2030 Agenda for Sustainable Develop-
ment (United Nations, ‘Transforming our world: the 2030 Agenda for Sustainable Development’
<https://documents-dds-ny.un.org/doc/UNDOC/GEN/N15/291/89/PDF/N1529189.pdf?OpenEle-
ment> accessed 2 September 2025) — see ‘European Green Deal’ 3.

17 European Commission, Proposal for a Regulation of the European Parliament and of the Council
establishing a carbon border adjustment mechanism, COM (2021) 564 final, Brussels, 14 July 2021.
18 Regulation (EU) 2023/956 of the European Parliament and of the Council of May 10 2023 estab-
lishing a carbon border adjustment mechanism (OJ EU No L 130, 16 May 2023, 52-104).



https://documents-dds-ny.un.org/doc/UNDOC/GEN/N15/291/89/PDF/N1529189.pdf?OpenElement
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the EU’s efforts'® to reduce greenhouse gas emissions? from being undermined
by increased emissions outside its borders caused by the relocation of production
to third countries (where policies to combat climate change are less ambitious
than those of the EU) or increased imports of high-emission products into the
EU. The literature highlights the following potential problems in connection with
the implementation of CBAM: the issue of proof (determining emission levels),
the problem of ensuring compliance with World Trade Organisation standards
in the context of non-discrimination, and the risk of shifting the burden onto the
‘weakest’ (workers from countries where companies in high-emission industries
operate);”' there are even voices saying that CBAM is unfair.?> On 1 October
2023, a transition period began during which importers of goods covered by
CBAM are only required to submit quarterly reports, without having to make
any payments. The CBAM is designed to operate in parallel with the reformed
EU ETS,? reflecting and complementing its functioning in the case of imported
goods. Both CBAM and revenues from EU ETS would not only generate new EU
own resources, but would also serve to implement EU climate policy objectives.
These instruments, like the plastic tax, are essentially a manifestation of the ‘pol-
luter pays’* principle and are part of the concept of taxes related to the environ-

19 See recital 18 of Regulation (EU) 2021/1119 of the European Parliament and of the Council of
30 June 2021 establishing the framework for achieving climate neutrality and amending Regu-
lations (EC) No 401/2009 and (EU) 2018/1999 (OJ EU No L 243, 9 July 2021, 1-17), hereinafter
Regulation 2021/1119.

20 See also, among others, Susana Aldeia, ‘The European Union Carbon Border Adjustment Mech-
anism as a Green Tax Policy Instrument’ (2025) 12 Central European Economic Journal.

2l See Victoria Selma Penalva, ‘Una aproximacion al impuesto transfronterizo al carbono como
forma de luchar contra el cambio climatico’ in Maria Supera-Markowska (ed), Problemas actuales
de las finanzas publicas y novedades de politicas fiscales: punto de vista hispano y polaco (War-
saw: CH Beck 2022).

22 See Arvind Ravikumar, ‘Por qué el impuesto fronterizo al carbono de la UE es injusto e impe-
rialista’, MIT Technology Review <https:/www.technologyreview.es/s/12465/por-que-el-impues-
to-fronterizo-al-carbono-de-la-ue-es-injusto-e-imperialista> accessed 30 December 2022.

2 Regulation 2021/1119 states that ‘Union-wide greenhouse gas emissions and removals regulated
in Union law shall be balanced within the Union at the latest by 2050, thus reducing emissions to
net zero by that date, and the Union shall aim to achieve negative emissions thereafter’ (‘climate
neutrality objective’ — Article 2(1) of Regulation 2021/1119). In turn, the amended Regulation (EU)
2018/842 of the European Parliament and of the Council of 30 May 2018 on binding annual green-
house gas emission reductions by Member States from 2021 to 2030 contributing to climate action
to meet commitments under the Paris Agreement and amending Regulation (EU) No 525/2013
(OJ EU No L 15, 19 June 2018, 26—42) introduced national targets for reducing greenhouse gas
emissions by 2030 in order to meet the EU’s binding commitment to reduce greenhouse gas emis-
sions by at least 55% by 2030, compared to 1990 levels. These issues are also being addressed by
the UN (among the UN’s sustainable development goals is Goal 13, which covers climate action):
<https://sdgs.un.org/goals/goal13> accessed 30 December 2022.

24 See Article 191(2) TFEU. In secondary law, this principle is regulated by Directive 2004/35/EC
of the European Parliament and of the Council of 21 April 2004 on environmental liability with



https://www.technologyreview.es/s/12465/por-que-el-impuesto-fronterizo-al-carbono-de-la-ue-es-injusto-e-imperialista
https://www.technologyreview.es/s/12465/por-que-el-impuesto-fronterizo-al-carbono-de-la-ue-es-injusto-e-imperialista
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ment.? At the same time, it should be emphasised that these are undoubtedly legal
and financial instruments, some of which are commonly referred to as taxes,
although in fact they are rather specific fees, and their implementation does not
generally take place through directives and harmonisation but through EU reg-
ulations and decisions. The appropriate new tax categories of EU own resources
would be the digital tax, the financial transaction tax, and CIT.

IV. DIGITAL TAX AND FINANCIAL TRANSACTION TAX

Discussions on digital and financial transaction taxes have been taking place at
the EU level for quite some time; moreover, they have already been included in
certain legislative proposals. The origins of the digital tax are linked to the tax
challenges of the digital economy; a draft directive regulating it was presented
in 2018.2° This tax was intended to be a temporary (until comprehensive and
definitive solutions were introduced) response to the tax challenges of the digital
economy, but it was not adopted. Similarly, subsequent draft directives on the
Financial Transaction Tax (hereinafter FTT) were not adopted. The first relevant
draft directive?” was presented in 2011, justifying it with the aim of complement-
ing the EU regulatory framework for safer financial services by addressing par-
ticularly risky behaviour in some segments of financial markets.?® Taxation would
apply to financial transactions on the capital market, money market (excluding
payment instruments), as well as transactions involving units or shares in collec-
tive investment undertakings and derivative instruments. However, no agreement
was reached on the adoption of the directive, so efforts were made to implement
the FTT within the framework of enhanced cooperation between certain EU
countries, with another draft directive being presented in 2013% (essentially

regard to the prevention and remedying of environmental damage (OJ EU No L 143, 30 April 2004,
56-75).

% For more details, see Supera-Markowska, ‘Instrumenty podatkowego wspierania zatozen
zroéwnowazonego rozwoju w prowadzeniu dziatalnosci gospodarczej’ in Maciej Pisz, Remigiusz
Chgcinski (eds), Implementacja zasady zrownowazonego rozwoju do gospodarki i sektora in-
stytucji publicznych (Poznan: UAM 2021) and the literature cited therein.

26 European Commission, Proposal for a Council Directive on a common system of digital services
tax on revenues resulting from the provision of certain digital services, COM (2018) 148 final,
Brussels, 21 March 2018.

27 European Commission, Proposal for a Council Directive on a common system of financial
transaction tax and amending Directive 2008/7/EC, COM (2011) 594 final, Brussels, 28 September
2011, hereinafter COM (2011) 594.

2 COM (2011) 594, 2.

» European Commission, Proposal for a Council Directive implementing enhanced cooperation in
the area of financial transaction tax, COM (2013) 71 final, Brussels, 14 February 2013.
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modelled on the 2011 draft*®), which, however, was also not adopted. As a result,
some countries have introduced this tax unilaterally®' (similarly, some countries
have introduced a digital tax unilaterally*?). However, while the concept of a digi-
tal tax is losing its raison d’étre in view of the implementation of a comprehensive
reform of business taxation under the BEPS project,*® the issue of a financial
transaction tax has actually been ‘revived’ in the context of the planned reform of
the EU’s own resources system.*

The financial transaction tax, inspired by the so-called Tobin tax,* is intended to
have strong non-fiscal functions. The objectives of its introduction in the EU were
identified as follows: avoiding fragmentation of the internal market for financial
services as a result of an increasing number of uncoordinated national tax meas-
ures, ensuring that financial institutions contribute fairly to the costs of the recent
crisis and ensuring that the sector is on an equal footing with other sectors from
a tax perspective, as well as creating appropriate disincentives for transactions
that do not increase the efficiency of financial markets, thereby complementing
regulatory measures aimed at preventing future crises.>

3 See José M Dominguez Martinez, José M Lépez Jiménez, ‘El impuesto sobre transacciones fi-
nancieras en la Uniéon Europea: aspectos juridicos y econdmicos’ (2017) 1 Documentos de Trabajo
28 and José A Gomez Requena, ‘El papel del impuesto sobre las transmisiones financieras en una
economia globalizada (digitalizada)’, in Miguel A Collado Yurrita, Luis M Romero Flor (eds),
Tributacion de la economia digital (Barcelona: Atelier 2020) 111.

3! For more details, see, Supera-Markowska, ‘Hiszpafiski podatek od transakcji finansowych —
odejscie od harmonizacji na rzecz jednostronnych dziatan podatkowych o znaczeniu fiskalnym
i pozafiskalnym’ (2021) 3 Doradztwo Podatkowe — Biuletyn Instytutu Studiéw Podatkowych and
the literature cited therein. See also Elke Asen, ‘Financial Transaction Taxes in Europe’ < https:/
taxfoundation.org/data/all/eu/financial-transaction-taxes-europe-2021/> accessed on 2 Septem-
ber 2025.

32 For more details, see Supera-Markowska, ‘Podatek od ustug cyfrowych — geneza, zatozenia
i dalsze wyzwania’ in Michat Bitner (ed), Problemy finansow i prawa finansowego. Ksiega jubi-
leuszowa dedykowana profesor Elzbiecie Chojna-Duch (Wroctaw: Presscom Sp. z 0.0. 2021) and
the literature cited therein. See also Cristina Enache, ‘Digital Services Taxes in Europe, 2024’
<https://taxfoundation.org/data/all/eu/digital-tax-europe-2024/> accessed 2 September 2025.

3 See <https://www.oecd.org/en/topics/base-erosion-and-profit-shifting-beps.html> accessed
2 September 2025.

% Final report and recommendations of the High Level Group on Own Resources: ‘Future fi-
nancing of the EU’ <https:/ec.europa.cu/info/sites/info/files/about the european commission/
cu_budget/future-financing-hlgor-final-report 2016_en.pdf> accessed on 30 December 2022.

% For more details see, e.g., Matgorzata Gajda-Kantorowska, ‘Podatek Tobina — kontrowersje teo-
retyczne i uwarunkowania praktyczne’ (2014) 1 Miscellanea Oeconomicae and the literature cited
therein.

3¢ COM (2011) 594, 2. See also, e.g., Grzegorz Paluszak, ‘Podatek od transakcji finansowych jako
nowe zrodto dochodu budzetu Unii Europejskiej’ in Grzegorz Paluszak, Magdalena Sapata (eds),
Dylematy budzetu i wieloletnich ram finansowych Unii Europejskiej (Poznan: Wydawnictwo
Uniwersytetu Ekonomicznego w Poznaniu 2013).



https://dialnet.unirioja.es/servlet/autor?codigo=1974220
https://taxfoundation.org/data/all/eu/financial-transaction-taxes-europe-2021/
https://taxfoundation.org/data/all/eu/financial-transaction-taxes-europe-2021/
https://taxfoundation.org/about-us/staff/cristina-enache/
https://taxfoundation.org/about-us/staff/cristina-enache/
https://taxfoundation.org/about-us/staff/cristina-enache/
https://taxfoundation.org/data/all/eu/digital-tax-europe-2024/
https://www.oecd.org/en/topics/base-erosion-and-profit-shifting-beps.html
https://ec.europa.eu/info/sites/info/files/about_the_european_commission/eu_budget/future-financing-hlgor-final-report_2016_en.pdf
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In the case of both the digital tax and the financial transaction tax, their adoption
at the EU level may take place through appropriate directives and involves issues
of tax harmonisation. The same applies to CIT.

V. HARMONISED CIT

Proposals to link a harmonised income tax to the EU’s own resources system
have been made before. As is currently the case, these concerned the corporation
tax (in the case of personal income tax, no such link was envisaged and is still
not being proposed?’). In the concept of the European Union Corporate Income
Tax (EUCIT), one of its variants assumed the introduction of EUCIT as an EU
tax imposed on international entities by an EU tax authority. The tax rate would
be harmonised, and the tax itself would constitute revenue exclusively for the EU
budget, thus having the character of an EU tax. Another variant of EUCIT pro-
vided for a different method of allocating the common tax base, whereby Member
States would be assigned an appropriate share, which they would tax at their own
tax rate. In an intermediate option between the two previous ones, the common
harmonised tax base would be subject to taxation at two tax rates. A harmonised
EU rate would determine the amount of EU budget revenue from corporate tax
levied on international entities. In contrast, national rates, set by each Member
State, would determine the amount of their budgetary revenue from this source.?®

Currently, the most up-to-date and comprehensive proposal for CIT harmoni-
sation in the EU is contained in the BEFIT project,* which, however, does not
provide for the harmonisation of rates or the transfer of tax collection rights to the
EU level (in turn, the minimum tax* does provide for a harmonised minimum
tax rate of 15%, but the resulting tax revenues are to be transferred to the relevant
national tax jurisdictions). This draft, however, sets out harmonised rules for
determining the income and tax base of businesses using BEFIT.

37 With the proviso that income tax revenues from the salaries of EU officials and employees do not
go to the budgets of Member States, but to the EU budget.

3% For more details see Supera-Markowska, Wspdlna skonsolidowana podstawa opodatkowania
jako koncepcja harmonizacji opodatkowania korporacyjnego w UE (Warsaw: CH Beck 2010)
371ff and the literature cited therein.

% See European Commission, Proposal for a Council Directive on Business in Europe: Framework
for Income Taxation (BEFIT), COM (2023) 532 final, Brussels, 12 September 2023, hereinafter
referred to as the BEFIT Directive.

40 See Council Directive (EU) 2022/2523 of 14 December 2022 on ensuring a global minimum
level of taxation applicable to multinational groups and large-scale domestic groups in the Union
(OJ EU No L 328, 22 December 2022, 1-58).
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VI. DIRECTIVE ON BEFIT

The EU framework for taxation of income from business activities (Business in
Europe: Framework for Income Taxation — BEFIT) is intended to be a set of rules
on corporate income tax in the EU based on two key features: the application
of uniform rules for determining the income tax base of businesses regardless
of their place of residence or business activity, and the adoption of a formula
(model) for the allocation (distribution, division) of such taxable income among
Member States. These are the assumptions that previously defined the essence
of the CCCTB concept.* Although certain provisions concerning the common
tax base and the application of the sharing formula have already been included
in earlier proposals on this concept,” the BEFIT proposal is intended to take
account of the significant changes that have taken place since then. In particu-
lar, in view of the increasing globalisation and digitalisation of the economy,
BEFIT — compared to previous CCCTB projects — is to have a different allocation
formula that better reflects contemporary realities and is based on the approach
adopted in the context of the global agreement resulting from the work carried out
under the BEPS project at the OECD forum.*

Based on these assumptions, the BEFIT Directive contains a set of provisions
aimed at determining the tax base for businesses belonging to certain groups.
Companies or permanent establishments subject to the Directive would cease to
be subject to national corporate income tax legislation in respect of all matters
covered by the Directive, unless otherwise specified therein.**

The Directive defines what constitutes a group for its purposes (‘BEFIT group’),
the rules for calculating the BEFIT group’s tax base (‘BEFIT tax base’) and for
allocating the BEFIT tax base to the members of the BEFIT group, simplifies the
assessment of transfer pricing risks in relation to transactions with associated
enterprises outside the BEFIT group, and contains provisions on the administra-
tion of the common legal framework.*

# For more details see Supera-Markowska, Wspdlna skonsolidowana podstawa opodatkowania
Jjako koncepcja harmonizacji opodatkowania korporacyjnego w UE (Warsaw: CH Beck 2010).

4 See Proposal for a Council directive on a Common Consolidated Corporate Tax Base (CCCTB),
COM (2011) 121 final, Brussels, 16 March 2011; Proposal for a Council directive on a Common
Corporate Tax Base, COM (2016) 685 final, Strasbourg, 25 October 2016; and Proposal for a Coun-
cil directive on a Common Consolidated Corporate Tax Base (CCCTB), COM (2016) 683 final,
Strasbourg, 25 October 2016.

# Communication from the Commission to the European Parliament and the Council, ‘Business
taxation for the 21st century’, COM (2021) 251 final, Brussels, 18 May 2021, 13.

4 See Article 1(1) and (3) of the BEFIT Directive.

4 See Article 1(2) of the BEFIT Directive.
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Chapter I of the Directive sets out its subject matter, scope and basic definitions
for the purposes of BEFIT. The Directive applies to companies that are resident in
an EU Member State for tax purposes, including their permanent establishments
located in other EU countries. It also applies to permanent establishments located
in EU Member States of entities that are resident in a third country for tax purposes.

The mandatory scope of application of BEFIT covers groups of companies
(domestic or international) with total annual revenues of at least EUR 750 mil-
lion,** meeting the condition of being linked at a level of at least 75% of ownership
rights (or profit rights).’” In the case of groups with a top-level parent company
outside the EU, they will also have to demonstrate at least over EUR 50 million
in total annual revenue in the EU and exceed 5% of the group’s total revenue.*®
The optional scope of application of BEFIT covers smaller groups, provided that
they prepare consolidated financial statements.*” No sectors have been excluded
from the scope of the directive, although its further relevant regulations take into
account the specific nature of certain industries® (this applies in particular to the
international shipping sector’! and the mining sector>?).

Chapter II of the BEFIT Directive contains provisions on determining the pre-
liminary tax result of each member of a BEFIT group. Subsequently, Chapter 111
sets out the rules for aggregating these preliminary results into the BEFIT tax
base and allocating it to the members of the BEFIT group.”® This mechanism
offers advantages such as broad opportunities to offset not only domestic but also
cross-border losses;** no withholding taxes on transactions such as interest and

46 See Article 2(1) of the BEFIT Directive.

47 See Articles 5—6 of the BEFIT Directive.

4 See Article 2(2) of the BEFIT Directive.

4 See Article 2(7) of the BEFIT Directive.

% For example, due to the special tax system for the international shipping sector (in the Polish
system specified in the Act of 24 August 2006 on tonnage tax, consolidated text: Journal of Laws
of 2021, item 985), the categories covered by it are excluded from the BEFIT tax base (see Article
15 of the BEFIT Directive).

3! See Articles 15 and 47 of the BEFIT Directive.

52 See Article 46 of the BEFIT Directive.

3 Exceptions are provided for mining and transport activities. Revenues and costs from mining ac-
tivities are not included in the BEFIT tax base, as they are always attributed to the country of origin,
i.e., the place of extraction (see Article 46 of the BEFIT Directive). Revenues and costs related to
international shipping that is not covered by the tonnage tax system, as well as revenues and costs
related to air and boat transport, are also not added up; in accordance with the approach set out in
Article 8 of the OECD Model Tax Convention, such activities are taxed only in the country where
the company operating the ships or aircrafts is located (see Article 47 of the BEFIT Directive).

5% Currently, this possibility is rare, which may lead to excessive taxation of the group in relation
to its economic performance and discourage companies from conducting cross-border activities
in the internal market.
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royalty payments within the BEFIT group, provided that the beneficial owner
of the payment is a member of the group;> and easier compliance with transfer
pricing rules.*

After the appropriate® allocation of the BEFIT tax base, each member of the
group will have to make certain adjustments to it. These adjustments mainly
include technical corrections necessary to ensure the consistency of the system
(e.g., settlement of losses incurred before the application of BEFIT), as well as
amounts such as donations or pension benefits, which are largely dependent on
the requirements of the national law and, therefore, seem most appropriate to
be included in the portion of the tax base allocated to a given tax jurisdiction.*®
Furthermore, Member States will be free to apply deductions or increases to their
allocated share other than those specified in the Directive.”® The Directive also
takes into account corporate income tax systems based on taxation of profit distri-
butions, providing for the necessary adjustments to enable the companies covered
by them to participate in the BEFIT group.®

With regard to transactions with related companies outside the BEFIT group,
Chapter I'V of the BEFIT Directive contains provisions aimed at facilitating com-

5 See Article 43 of the BEFIT Directive. Within the group, there is no need to tax these transac-
tions individually, as they will be included in the aggregated BEFIT tax base, but it is also crucial
to ensure that such payments are not used to transfer profits outside the group for the purpose of
low-rate taxation; therefore, the competent national authorities are to retain the right to verify
whether the recipient is the actual beneficiary.

% The requirement for them to comply with the arm’s length principle will be maintained, but at
the same time BEFIT group members will benefit from increased tax certainty if, as a result of
intra-group transactions, their costs or revenues remain below a 10% increase compared to the
average of the previous three tax years. This system is intended to provide a degree of certainty
and pave the way for the possible elimination of the need to determine prices for intra-group trans-
actions within the BEFIT group in accordance with the arm’s length principle, if a formula based
on factors is agreed as a fixed method of allocating the BEFIT tax base.

7 Based on the transitional allocation principle, which uses the percentage share of each BEFIT
group member in the aggregate tax base, calculated as the average of taxable results in the previous
three tax years. The advantage of this transitional solution is that it uses more recent data from
country reports and information gathered in the first years of BEFIT application when developing
a permanent allocation method (which could be based on a distribution formula). This should
also enable a more accurate assessment of the impact that the implementation of the two-pillar
approach agreed upon by the OECD as part of the BEPS project will have on national tax bases
and the BEFIT tax base.

% See Article 48(1) of the BEFIT Directive.

% See Article 48(2) of the BEFIT Directive.

¢ In this case, income is not taxed on an annual basis, but when profits are distributed. Therefore,
the allocated portion of the aggregate tax base would be transferred annually in proportion to the
income not distributed in a given year (see Article 49 of the BEFIT Directive).
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pliance with transfer pricing rules by providing a risk assessment tool (‘traffic
light system’).

Issues relating to the administration of the system are regulated in Chapter V of
the Directive, based on the assumption that common substantive law provisions
also require a common administrative framework. Thanks to the one-stop shop,
business operators will be able to contact a single tax authority in the EU to fulfil
their tax reporting obligations in all cases where this is feasible. The ‘reporting
entity’, which is generally to be the ultimate parent company, will submit a single
declaration for the entire BEFIT group (‘BEFIT declaration’) exclusively to its
own tax administration (the ‘receiving authority’), which will make this decla-
ration available to the other Member States in which the group operates.®! Each
member of the BEFIT group will also submit an individual tax return to their
own tax administration in order to apply national adjustments to their allocated
share of the tax base.®* In conjunction with the BEFIT declaration, this will enable
each tax administration to determine, as precisely as possible, the amount of tax
liabilities of BEFIT group members.*

For each BEFIT group, the so-called ‘BEFIT team’ will be set up, comprising
representatives of the relevant tax administration from each of the Member States
in which the group operates.** Members of each BEFIT team should share infor-
mation, coordinate their actions and achieve a degree of certainty at an early stage
when resolving specific issues.® However, inspections will remain at the level of
a Member State, which will be able to request joint inspections.®

VII. SUMMARY AND FINAL CONCLUSIONS

The reform of the EU’s own resources system includes the introduction of new tax
sources and the adoption of common regulations governing them. In case of rele-
vant taxes, this may take place as part of their harmonisation through the adoption
of appropriate directives. On the one hand, this harmonisation is essential for
the implementation of this aspect of the reform, which, given its necessity, may
accelerate the work on harmonisation; on the other hand, achievements in harmo-
nisation may accelerate this reform towards deeper and more effective economic

1 See Article 57 of the BEFIT Directive.
92 See Article 62 of the BEFIT Directive.
6 See Article 64 of the BEFIT Directive.
% See Article 60 of the BEFIT Directive.
% See Article 61 of the BEFIT Directive.
% See Article 65 of the BEFIT Directive.
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and social integration of the Member States.®” For the time being, the adoption
of directives on digital tax and financial transaction tax has not been successful,
with the former category now seemingly losing its raison d’étre. As for CIT, the
current harmonisation project in this area, i.e. the BEFIT project, shows some
similarities but also differences in relation to the previous proposals. It is worth
noting that in the event of a possible transfer of (part of) corporate tax revenues
to the EU budget (linking the EU’s own resources system to this revenue) and the
resulting reduction in Member States’ revenue (increase in expenditure on the
so-called EU budget contribution), there should be some changes in the scope of
expenditure covered by the EU budget (e.g., financing new areas from it), which is
already happening to some extent. It should be noted that the need to reform own
resources is justified, among other aspects, by the launch of a new EU financial
instrument in the form of the Recovery and Resilience Facility®® and the need to
finance the debt incurred by EU countries to finance post-COVID-19 recovery.®

In addition to fulfilling its fiscal function in the context of these new and addi-
tional needs, it is also important to use the financing instruments introduced as
part of the resource reform to implement the EU’s main policies in accordance
with certain fundamental EU principles, such as, in particular, the principle of
sustainable development or the principle of fairness in its fiscal aspect. In this
context, new sources of own resources in the form of a plastic tax and CBAM,
closely linked to EU ETS (pro-environmental or ‘pro-climate’ sources), serve to
implement the EU’s sustainable development policy, circular economy objectives,
the ‘polluter pays’ principle and the achievement of climate neutrality. In this
regard, it should be noted that as the policy objectives to which they are intended
to contribute are achieved, the implementation of the stimulus function may, in
the long term, make it impossible to implement the fiscal function and necessitate
the search for further new sources of own resources as part of the next reform of
the EU’s own resources system.

7 This is currently not possible under the existing EU budget. The fact that the existing EU budget
did not allow for deeper and more effective economic and social integration of Member States was
pointed out by representatives of tax law doctrine in an open letter in 2020: ‘However, no draft
or even outline of a common policy aimed at deeper and more effective economic and social inte-
gration of Member States has yet emerged. The current annual EU budget does not allow for this.
It represents around 1% of the EU’s total GDP, while the annual budget of most Member States
represents between 40% and 50% of their national GDP. It is clear that, compared to the budgets of
the Member States, the EU budget is far too small to have a significant impact on effective com-
mon economic and social policy at EU level’ (Frans Vanistendael and others, Letter from tax law
professors, ‘Solidarno$¢ europejska wymaga unijnych podatkéw’ (2020) 6 Przeglad Podatkowy).
% See Regulation (EU) 2021/241 of the European Parliament and of the Council of 12 February
2021 establishing the Recovery and Resilience Facility (OJ EU No L 57, 18 February 2021, 17-75).
¢ See the preamble to Decision 2020/2053, in particular recitals 14, 15 and 16.


https://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32021R0241&qid=1672231416282&rid=1
https://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32021R0241&qid=1672231416282&rid=1
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In turn, appropriate taxes, i.e., digital tax, FTT or harmonised CIT (sources of
‘pro-fair taxation’), are intended to ensure fair taxation. The most comprehensive
of these projects, i.e., BEFIT, is intended not only to prevent tax avoidance but
also to support the development of economic activity in the EU internal market
by removing tax obstacles to its conduct, while allowing economic activity to be
conducted in the EU single market without unjustified tax barriers. Tax harmoni-
sation in this area is closely linked to the reform of own resources, but at the same
time, has a broader significance than purely fiscal. However, it remains difficult
to determine whether the political agreement necessary for its implementation
will ultimately be achieved.
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LIABILITY FOR MEDICAL ERROR INVOLVING
ARTIFICIAL INTELLIGENCE IN DIAGNOSIS -
A REGULATORY GAP IN POLISH MEDICAL LAW

Abstract

The development of artificial intelligence (AI) technologies in healthcare presents Polish
medical law with a range of new normative challenges. This is particularly evident in
matters concerning liability for diagnostic errors involving clinical decision support
systems based on Al. The aim of this article is to analyse situations in which a physician
relies on an Al system in the diagnostic process, which results in patient harm. In such
cases, it remains unclear whether liability should be attributed to the physician, the entity
providing the technology, the manufacturer, or the healthcare institution. Current Polish
legal frameworks do not offer explicit regulations in this regard, and the absence of
a statutory definition of medical error only intensifies this uncertainty.

The article reviews existing provisions of Polish civil law, with selected references to
administrative regulations, in order to demonstrate the need for new norms addressing
responsibility in human-algorithm interaction. It also examines key issues such as the
physician’s duty to inform the patient about the use of Al and the legal implications of
obtaining informed consent.

The article concludes with recommendations aimed at facilitating a structured legal
and ethical debate on the creation of a coherent medico-technological liability model
within the Polish legal system. Without such reforms, both physicians and patients are
left exposed to legal ambiguity, which may undermine trust in emerging technologies.
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I. ARTIFICTAL INTELLIGENCE AS A NEW FACTOR
IN THE MEDICAL DECISION-MAKING PROCESS

The introduction of artificial intelligence (Al) into medical practice is transform-
ing the traditional model of liability, which has historically been based on a binary
doctor-patient relationship. Diagnostic algorithms, particularly those based
on machine learning, function as automated clinical decision support systems
(CDSS) whose involvement effectively co-determines diagnosis and, indirectly,
treatment. From the perspective of legal theory, this technology does not meet the
criteria of a classical legal subject, as it lacks consciousness, intention, and the
capacity to bear responsibility in the normative sense. Accordingly, Al, as a tool,
cannot be regarded as a legal subject liable for its actions, but rather as a causative
factor necessitating a reinterpretation of how fault, harm, and causation are attrib-
uted in the context of automated processes.!

From a doctrinal perspective, however, the introduction of Al has not resulted
in any formal transformation of the normative model of liability. No legislative
measures have modified the classical structure of fault-based or contractual
liability under the Civil Code, meaning that physicians continue to bear respon-
sibility under Articles 415, 471 and 430 CC, depending on the circumstances.
What is changing is not the legal construction of liability, but the factual and
cognitive context in which the physician operates. Although the prevailing view
rejects the idea that Al systems may possess legal subjectivity, a minority strand
of scholarship argues in favour of recognising at least limited or functional legal
agency in autonomous systems.” Such views, although not accepted in Polish

! Thomas Nagel, Mortal Questions (Cambridge University Press 1979).

2 David C Vladeck, ‘Machines without Principals: Liability Rules and Artificial Intelligence’
(2014) 89(1) Washington Law Review 117-180; Samir Chopra and Laurence F White, 4 Legal
Theory for Autonomous Artificial Agents (University of Michigan Press 2011); Pawet Ksigzak,
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law, are important for comparative purposes and illustrate the conceptual tensions
at the boundary between human and algorithmic action.

It is noted in the literature that traditional models of liability — particularly tort
liability — are grounded in the premise of human agency and the ability to foresee
the consequences of one’s own actions.> Meanwhile, decisions involving Al may
at times surpass the understanding of the physician, particularly when algorithms
operate as opaque systems (the so-called black box Al) and rely on statistical
correlations whose internal logic remains cognitively inaccessible to the user.
This issue is compounded by the fact that automated decision-making systems
may produce outcomes that are discriminatory or erroneous in a non-material,
undetectable manner, lacking signals recognisable to human perception. Unlike
classical cases of discrimination, automated determinations do not provide
affected individuals with clear grounds to identify the source of the error, making
it difficult not only to demonstrate harm but also to invoke existing legal reme-
dies. As a result, the boundaries between human responsibility and responsibility
‘embedded’ within the technical system architecture become blurred, leading to
a liability gap and necessitating a fundamental rethinking of current normative
categories.*

Importantly, the difficulty lies not in the blurring of responsibility as such, but
in the evidentiary barriers to demonstrating breach of duty or causal connection.
This challenge has been widely discussed in the context of ‘black-box medicine’,
meaning diagnostic systems whose internal logic cannot be reproduced or under-
stood even by their developers.® In such cases, the physician may be unable to
meaningfully verify Al outputs, which complicates the fulfilment of the standard
of due diligence.

At the regulatory level, Article 13(1) of the Al Act requires high-risk Al sys-
tems, including diagnostic tools, to be designed ‘in a way that ensures sufficient
transparency to enable deployers to interpret a system’s output’. While this
obligation marks an important shift, practical implementation remains uncertain,

‘Zdolnos¢ prawna sztucznej inteligencji (Al)’ in Wlodzimierz Robaczynski (ed), Czynic¢ postep
w prawie (L6dz 2017) 67-84; Marlena Jankowska, ‘Podmiotowos$¢ prawna sztucznej inteligencji’
in Agnieszka Bielska-Brodziak (ed), O czym mowig prawnicy, mowigc o podmiotowosci (Kato-
wice 2015).

3 Herbert LA Hart, Punishment and Responsibility (OUP 1968); Joel Feinberg, Doing and Deserv-
ing (Princeton University Press 1970).

4 Sandra Wachter, Brent Mittelstadt and Chris Russell, ‘Why Fairness Cannot Be Automated:
Bridging the Gap Between EU Non-Discrimination Law and AI’ (2021) 41(1) Computer Law &
Security Review 105567.

5 William Nicholson Price II, ‘Regulating Black-Box Medicine’ (2017) 116(3) Michigan Law Re-
view 421-474.
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particularly in systems relying on deep learning architectures that inherently lack
interpretability.

In medical practice, algorithmic discrimination may take the form of systemati-
cally lower sensitivity of detection in certain demographic groups (e.g., women,
racial minorities), biased training data, or non-uniform error distribution. Such
failures may not be perceptible to physicians, yet may produce unequal access to
accurate diagnostics. The legal system does not yet provide explicit mechanisms
to address these subtler forms of algorithmic harm.

In such cases, the question arises as to whether the role of the physician as the
sole decision-maker should be redefined. Contemporary scholarship increasingly
suggests that medical decision-making constitutes the output of a socio-technical
decision system in which the physician is only one component — often the final
one, but not necessarily the dominant one.® This perspective reflects a reality in
which diagnostic outcomes emerge from an interaction between human clinical
judgement and algorithmic processes that embody their own epistemic assump-
tions, data-driven inferences, and embedded value choices. As Virginia Dignum
argues, contemporary Al systems operate not as passive tools but as active
participants in socio-technical environments, capable of shaping classification,
inference, and recommendation processes in ways that have moral and legal sig-
nificance.’

Such an environment challenges the classical model of fault, which presupposes
a clear link between a human agent’s conduct and the harmful outcome. When
an Al system generates outputs that substantially influence clinical reasoning,
the physician’s fault may no longer be the sole or even primary source of error.
However, this does not mean that responsibility becomes ‘distributed’ in an undif-
ferentiated manner. Instead, several actors bear responsibility on different legal
bases: the physician under Articles 415 and 471 of the Polish Civil Code (general
tort and contractual liability), the manufacturer under Article 449! (product lia-
bility for defective devices or software), and healthcare entities under Articles
415, 416, 429 and 430 (organisational fault, liability for subordinates, and for the
use of technical equipment).® Although the precise statutory provisions differ

¢ See Luciano Floridi, Josh Cowls, ‘A Unified Framework of Five Principles for Al in Socie-
ty’ (2019) Harvard Data Science Review; Virginia Dignum, Responsible Artificial Intelligence
(Springer 2019); Sandra Wachter, Brent Mittelstadt, ‘A Right to Reasonable Inferences?’(2019)
Columbia Business Law Review.

" Dignum ibid 2019.

8 See the Polish Civil Code: Articles 415, 416, 429, 430 and 449', as well as Article 471 in conjunc-
tion with Article 474.
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across continental legal systems, the underlying principles of attribution remain
analogous.

A useful comparison may be drawn with traditional medical devices not equipped
with Al In such cases, courts routinely separate the physician’s duty of diligence
from the manufacturer’s duty to ensure the product’s safety and from the healthcare
entity’s duty to organise healthcare services properly. As Baczyk-Rozwadowska
notes, the introduction of Al does not replace these legal categories but trans-
forms the factual context in which they operate by introducing new epistemic and
evidentiary complexities.” Consequently, what requires re-evaluation is not the
structure of civil liability itself but the criteria for assessing fault, causation, and
verification duties in environments where human and algorithmic actors jointly
influence clinical outcomes.

II. MODELS OF ATTRIBUTING RESPONSIBILITY
IN THE HUMAN-ALGORITHM ENVIRONMENT

Doctrinal discussions have introduced key models for assigning legal responsibil-
ity for errors arising from the operation of Al systems in medicine. As noted by
Cestonaro and others (2023), the lack of algorithmic transparency and the limited
ability of humans to interfere with Al-generated recommendations may place
the physician in a position where they act primarily as an executor of system
suggestions, with limited ability to independently verify their correctness.!” In
such circumstances, concentrating full responsibility on the physician is dispro-
portionate and inconsistent with principles of procedural fairness.

For this reason, the authors propose a model of distributed responsibility, in
which obligations are allocated among several actors involved in the lifecycle of
an Al system: the physician, the software developer, the algorithm designer, and
the healthcare entity deploying the technology. According to this proposal, the
physician is responsible for the correct use of the system and for exercising due
diligence; the developer is accountable for ensuring that the product meets appli-
cable legal and technical requirements; and the healthcare entity is responsible for
supervision, staff training, and safe implementation."

° Kinga Baczyk-Rozwadowska, ‘Civil liability for damages caused in connection with the use of
artificial intelligence in medicine’ (2021) 3—4(8) PPrMed.

10 Clara Cestonaro and others, ‘Defining medical liability when artificial intelligence is applied
on diagnostic algorithms’ (2023) 10 Frontiers in Medicine 1305756.

1 Tbid.
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This proposed model differs from the currently applicable legal framework, in
which liability is not ‘distributed’ but actor-specific. Under Polish law, each stake-
holder bears responsibility under different legal bases:

e the physician under Articles 415 and 471 of the Polish Civil Code (gen-
eral tort liability and contractual liability for failure to exercise due
care),

e the manufacturer under Article 449! of the Civil Code and, at the EU
level, under Directive (EU) 2024/2853 on liability for defective prod-
ucts, which establishes strict liability for placing unsafe or defective
Al-based medical devices on the market,'?

e the healthcare entity under Articles 415, 416, 429 and 430 of the Civil
Code (organisational fault, liability for subordinates, and liability for
defective equipment used in the treatment process).

While the statutory foundations of liability remain unchanged, the emerging dis-
tributed responsibility model draws attention to the need to conceptualise respon-
sibility across all stages of the Al system lifecycle — from design and validation to
deployment and routine clinical use — and to recognise that harm may result from
interactions between multiple actors rather than from a single identifiable fault.

Additionally, several authors have proposed introducing no-fault compensation
schemes as an alternative or complement to traditional fault-based medical liabil-
ity, drawing in particular on the long-standing Scandinavian patient-injury sys-
tems.!* These systems — most notably the Swedish Patient Injury Act (2010:1128)
and the nationwide patient insurance scheme administered by LOF — provide
compensation for preventable or system-related medical injuries without requir-
ing proof of individual fault."” Similar mechanisms operate in Denmark under the
Patient Compensation Act, which awards compensation based on criteria such
as avoidability, system adequacy and expected standard of care.!® According to
comparative analyses, these models could offer an effective response to harms

12 Directive (EU) 2024/2853 of the European Parliament and of the Council of 23 October 2024 on
liability for defective products, repealing Directive 85/374/EEC (OJ L 2024/2853).

13 Act of 23 April 1964 — Polish Civil Code (Journal of Laws 1964 No 16 item 93, as amended), Arts
415, 416, 429, 430 and 449', and Art 471 read together with Art 474.

4 Anne-Maree Farrell, Sarah Devaney, Amber Dar, ‘No-Fault Compensation Schemes for Med-
ical Injury: A Review’ (SSRN Scholarly Paper No 2221836, 2013) <https:/papers.ssrn.com/sol3/
papers.cfm?abstract id=2221836>.

15 Swedish Patient Injury Act (Patientskadelag 2010:1128); LOF — The Swedish Patient Insurance
(official national insurer for patient injuries) <https:/lof.se>.

1¢ Danish Patient Compensation Act (Consolidation Act No 995 of 14 June 2018).
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caused by Al-supported diagnostics, especially where algorithmic opacity makes
it impossible to identify a culpable actor.”

The justification for such proposals lies in the need to preserve patient trust,
reduce evidentiary burdens and adapt compensation mechanisms to the epistemic
complexity of machine-learning systems. Furthermore, scholars emphasise the
importance of developing standardised evidentiary tools for assessing algorithmic
malfunction. Wachter, Mittelstadt and Russell propose ‘conditional demographic
disparity’ (CDD) metrics to identify discriminatory or anomalous system behav-
iour without abandoning contextual judicial reasoning.'®

Whether a no-fault scheme could be adopted in Poland depends on political will-
ingness to create a publicly financed patient-injury fund similar to the Swedish
and Danish schemes. Although the concept aligns with ongoing debates about
improving access to compensation for medical harm, its implementation would
require significant institutional reforms, clear coordination with existing tort
mechanisms and a stable financing structure.

As Daniel Schonberger observes, Al is regarded as the most transformative
technology of the 21% century, with healthcare being one of its earliest areas of
application. The implementation of Al technologies in diagnosis and treatment
not only holds the potential to improve service quality and ease the burden on
medical staff, but also brings significant legal and ethical risks that require
detailed regulation.”

III. MEDICAL ETHICS AND THE USE OF AI -
BETWEEN DUE DILIGENCE AND DELEGATION

From the perspective of medical ethics, the use of Al generates tension between
the duty to act in accordance with current medical knowledge (lex artis) and the
risk of excessively delegating responsibility to non-human systems. Article 4 of
the Code of Medical Ethics (KEL) imposes an obligation on physicians to act in

17 Farrell and others (n 14) 14-22.

18 Sandra Wachter, Brent Mittelstadt, Chris Russell, ‘Why Fairness Cannot Be Automated: Bridg-
ing the Gap Between EU Non-Discrimination Law and AI’ (2021) 41 Computer Law & Security
Review 105567.

' Daniel Schonberger, ‘Artificial Intelligence in Healthcare: A Critical Analysis of the Legal and
Ethical Implications’ (2019) 27(2) International Journal of Law and Information Technology 171
<https://doi.org/10.1093/ijlit/eaz004> accessed 4 May 2025.
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accordance with the current state of medical science and to critically evaluate
sources of information.’ A parallel obligation is formulated in Article 4 of the
Act on the Profession of Physician and Dentist, which requires the physician to
provide healthcare with due diligence and in accordance with professional knowl-
edge and ethical principles.?

However, when an Al system functions as a non-transparent (‘black-box’) tool and
offers no real possibility for the physician to verify how the output was generated,
the question arises whether the physician can be held fully accountable for the
consequences of its use. In principle, this concern should be mitigated within the
European Union, as Article 13 of the Al Act requires high-risk Al systems to be
designed and developed in such a way that their operation is sufficiently transpar-
ent to enable users — including physicians — to interpret the output appropriately.*
Nonetheless, significant practical challenges persist, as physicians often lack
access to documentation, training, or technical competence necessary to under-
stand algorithmic behaviour, leaving the boundaries of responsibility uncertain in
Al-supported clinical environments.

Ethicists such as Luciano Floridi and James Moor argue that autonomous systems
should be understood as quasi-moral agents, which justifies introducing a new
ethical category of systemic responsibility, in which duties are distributed and
shared across all actors involved in the design and use of an Al system.? In this
view, the physician continues to bear responsibility for the decision to use the Al
system in a particular clinical context, but not necessarily for what may be termed
a technical error.

In the context of medical Al, a technical error refers to a malfunction, defect
or improper operation of the system as a technological product — for example,
training-data defects, software bugs, hardware malfunction, incorrect integration
with hospital IT infrastructure, or erroneous output caused by faulty algorithms.
Such errors fall within the domain of product liability (Article 449" of the Polish
Civil Code) or warranty for defects under general civil law, rather than within the
scope of the physician’s lex artis obligations.?* From a legal perspective, therefore,

20 Kodeks Etyki Lekarskiej (14 December 1991) <https:/sip.lex.pl/akty-prawne/akty-korporacy-
ine/kodeks-etyki-lekarskiej-286454095> accessed 6 May 2025.

2 Act of 5 December 1996 on the Profession of Physician and Dentist (Journal of Laws 2023, item
1516), Art 4.

22 Regulation (EU) 2024/1689 (Artificial Intelligence Act), Art 13(1).

2 James H Moor, ‘The Nature, Importance, and Difficulty of Machine Ethics’ (2006) IEEE Intel-
ligent Systems; Luciano Floridi and Josh Cowls, ‘A Unified Framework of Five Principles for Al
in Society’ (2019) 5 Harvard Data Science Review 1.

24 Act of 23 April 1964 — Polish Civil Code, Arts 449'-449'° (product liability) and Arts 556576
(warranty for defects).
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the physician may be responsible for the use of the system but not for defects
inherent in the system itself, which should be attributed to the manufacturer or the
entity responsible for deploying the technology.

At the same time, Floridi and his team proposed a framework of five ethical
principles that should form the foundation for designing and deploying artificial
intelligence: beneficence, non-maleficence, autonomy, justice, and explicability.
The latter concept combines the understandability of a system’s operation with
the assignability of responsibility, which is crucial for ensuring the responsible
use of Al in clinical practice.?

IV. PATIENT CONSENT AND THE DUTY TO INFORM
IN THE CONTEXT OF Al

A key issue from the perspective of patients’ rights is the lack of regulation
concerning the obligation to inform about the use of Al. The Act on Patients’
Rights and the Commissioner for Patients’ Rights (Articles 9—16) imposes on
the physician the duty to obtain informed consent, which should be preceded by
accurate and comprehensive information about the diagnostic and therapeutic
methods applied.?

Since 2025, this issue has gained an additional dimension due to the new wording
of Article 12 of the Code of Medical Ethics, which explicitly obliges physicians to
inform patients about the use of artificial intelligence algorithms and prohibits the
use of such tools in a way that limits the patient’s awareness of possible therapeutic
alternatives. At the same time, obligations arising from the Al Act impose duties
not only on providers, but also on deployers of Al systems — including healthcare
institutions.?” In particular, Article 4 of the AT Act requires deployers to ensure
a sufficient level of Al literacy among their staff, meaning adequate knowledge,
training, and competence necessary to understand, operate and appropriately
interpret the outputs of Al systems. A lack of such competencies, combined with
the failure to disclose the algorithm’s role in the clinical decision-making process,
may result not only in a breach of the patient’s right to informed consent, but also
in the undermining of the ethical foundations of the medical profession.?

% Floridi and Cowls (n 23).

26 Act of 6 November 2008 on Patients’ Rights and the Commissioner for Patients’ Rights (Journal
of Laws 2009 No 52 item 417, as amended) Arts 9-16.

27 Kodeks Etyki Lekarskiej (14 December 1991) <https://sip.lex.pl/akty-prawne/akty-korporacy-
jne/kodeks-etyki-lekarskiej-286454095> accessed 6 May 2025.

28 Regulation (EU) 2024/1689 (Artificial Intelligence Act), Art 4.
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V. CURRENT LEGAL AND ETHICAL FRAMEWORKS
FOR THE USE OF ARTIFICIAL INTELLIGENCE IN MEDICAL
DIAGNOSTICS IN POLAND AND THE EUROPEAN UNION

Both the European Union and Poland have taken initial steps towards the nor-
mative regulation of artificial intelligence use in healthcare. The most important
legal instrument at the EU level is Regulation (EU) 2024/1689 of the European
Parliament and of the Council of 13 June 2024, known as the Artificial Intelli-
gence Act (Al Act). It is the world’s first comprehensive legal regulation on Al,
which classifies systems according to risk levels and imposes obligations on their
developers and users.”’

From the perspective of medical law, particular importance is attached to the
regulations concerning high-risk systems — including those used in imaging
diagnostics, disease recognition, and clinical decision support. Although the main
obligations arising from the Al Act will apply after the transitional period, as of
2 February 2025, provisions have already entered into force introducing, among
other things:

e a prohibition on the use of Al in ways that pose an unacceptable risk,
including manipulation of user behaviour or real-time remote biometric
identification (Article 5);

e arequirement to ensure appropriate competencies of medical personnel
working with Al, in accordance with Article 4 of the Al Act;

e the obligation to obtain approval from the person managing the medical
facility before implementing an Al system.*

The Regulation also establishes the obligation to register, monitor and update the
functioning of Al systems, which necessitates the implementation of appropriate
internal procedures within healthcare facilities.

In parallel, ethical standards concerning the use of Al in medicine have been
introduced in Poland. An amendment to the Code of Medical Ethics (CME), in
force since 18 May 2024, introduced a new Article 12, which states that a doctor
may use artificial intelligence systems in diagnostic, therapeutic and preventive
activities, provided that the patient is informed, their informed consent is obtained,
only certified tools are used, and the final clinical decision is made independently
by the physician.

» Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024
laying down harmonised rules on artificial intelligence (Artificial Intelligence Act) and amending
certain Union legislative acts [2024] OJ L237/1.

30 Tbid.
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The implementation of these principles is also supported by institutional efforts.
The Centre for e-Health, within the framework of the Intelligent Services Plat-
form (PUI) project, is developing certified Al models to support diagnostics,
particularly in areas such as lung and breast cancer, ischaemic strokes, and X-ray
pathology. This infrastructure is based on the assumption that Al functions as
a clinical assistant rather than an autonomous decision-making entity. In response
to the requirements of the Al Act, the Centre has also launched the CeZ Academy,
through which doctors and administrative personnel are to acquire competencies
related to the use of Al in accordance with current legal and ethical standards.’!

The increase in the number of hospitals using Al — from 6.5% in 2023 to 13.2% in
2024 — indicates an urgent need for both education and stable regulatory frameworks
that would allow doctors to act without fear of legal ambiguity in their decisions.*?

VI. REGULATORY GAP IN THE POLISH LEGAL FRAMEWORK

There is a lack of:

a legal definition of medical error,

regulations concerning the admissibility of using Al in diagnostics,
norms specifying legal liability in cases of shared error (human-Al),
and procedures for informing patients about the involvement of Al in
decision-making.

The absence of these regulations leads to legal uncertainty, both for doctors and
patients, and also makes it more difficult to pursue claims in the event of harm.

VII. EMPIRICAL STUDY — THE USE OF ARTIFICIAL
INTELLIGENCE IN MEDICAL DIAGNOSTICS
FROM THE PERSPECTIVE OF CLINICAL PRACTICE

1. AIM AND OBJECTIVES OF THE STUDY

In order to verify theoretical findings regarding the legal and ethical aspects of
using artificial intelligence (Al) in diagnostics, a qualitative empirical study was

3 Jacek Janik, ‘PUI wykorzysta najnowsze technologic i AT’ Warto wiedzie¢ (Termedia,
18 March 2025) <https:/www.termedia.pl/wartowiedziec/PUI-wykorzysta-najnowsze-technolo-
gie-i-A1.60842.htm1> accessed 10 May 2025.

32 Tbid.
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conducted. Its aim was to identify real-world practices related to the application
of Al in medical institutions and to diagnose issues concerning legal liability and
the fulfilment of information duties towards patients.

The study was exploratory in nature and employed two complementary methods:
an analysis of five clinical case studies in which Al tools were used in imag-
ing diagnostics, and semi-structured in-depth interviews with three physicians
(a radiologist, an internist, and a general practitioner) who use such technologies
in their daily practice.®

2. CASE ANALYSIS RESULTS

The five analysed clinical cases highlight distinct patterns in how Al systems
influence diagnostic processes and the allocation of responsibility among med-
ical staff. Rather than serving merely as a technical aid, in each scenario the
Al system shaped clinical reasoning in a different way — either by prompting
additional verification, reinforcing clinical judgment, or generating discrepancies
that required further investigation. The cases presented below illustrate these
divergent dynamics and their legal-ethical implications.

Case 1: Subtle lesion detected through Al and team-based assessment

In one of the provincial hospitals, an Al system was used to pre-select chest X-ray
images. The algorithm flagged a potentially abnormal area in the lower lobe
of the left lung. The radiologist, reviewing the Al indication, did not initially
observe any clear signs of pathology; however, the alert prompted a more in-depth
analysis. In consultation with a second specialist, a very subtle shadowing was
identified, which, after further diagnostics, was confirmed as an early-stage lung
cancer lesion. Due to timely intervention, rapid treatment was initiated, prevent-
ing further progression of the disease.

Case 2: Unconfirmed Al suggestion and effective clinical verification

In a private diagnostic clinic, an Al system analysing CT scans of the abdominal
cavity suggested the presence of a malignant lesion in the kidney. The physician
did not ignore the algorithm’s recommendation — he conducted a thorough review
of the imaging data, supplemented with additional diagnostic tests and a consulta-
tion with an oncology specialist. After a comprehensive evaluation, no pathology
was confirmed. The patient was informed about the use of Al in the diagnostic
process, and the final decision was based on the physician’s critical judgement.

3 Data were collected between March and June 2025, ensuring the anonymity of all participants.
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Case 3: Discrepancy between Al indication and clinical decision

At a clinical hospital, the Al system indicated a possible fracture of the L2 verte-
bra in a lumbar spine X-ray. The physician, doubting the algorithm’s suggestion,
ordered an MRI scan, which did not confirm the presence of a fracture. This
case shows that Al can be a valuable early detection tool, but it does not replace
independent clinical assessment and should be treated as a complement, not
a substitute, for professional medical judgement.

In the remaining two cases, Al systems functioned effectively and aligned with
the physicians’ expectations. However, no documentation was found confirm-
ing that patients had given informed consent for the use of Al in the diagnostic
process.

3. FINDINGS FROM PHYSICIAN INTERVIEWS

As part of the study, interviews were conducted with three physicians who have
experience using Al tools across different diagnostic areas. The key findings are
summarised below:

e All respondents indicated that they do not understand the precise func-
tioning of the Al systems they use. One physician described Al as
a ‘black box that cannot be controlled’.

e Physicians admitted that they lack clarity regarding who holds respon-
sibility in the event of a clinical error based on Al recommendations. As
one radiologist put it: ‘I feel like, formally, everything falls on me, but
the system can be wrong too — so what then?’

e None of the respondents used separate consent forms specifically for Al
use. They noted that ‘no one requires it” and that the system ‘is treated
like any other diagnostic aid’.

e Younger physicians tended to place greater trust in Al systems, while
older doctors approached them with more caution, stating that they use
Al tools only in a supportive capacity.

4. STUDY CONCLUSIONS

The empirical study reveals significant discrepancies between the current legal
and ethical framework — particularly Article 12 of the Medical Code of Ethics
and the provisions of Regulation 2024/1689 (Al Act) — and the actual practices of
using artificial intelligence in Polish healthcare facilities.
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Firstly, in the analysed cases, it was found that the legal requirements concerning
the duty to inform patients about the use of Al were not being fulfilled adequately.
Patients were not clearly informed about the involvement of algorithmic systems
in diagnostic or therapeutic processes.

Secondly, there is a lack of consistent and systemic procedures for obtaining
informed consent for the use of Al technologies. Where consent is obtained, it
does not include details about the risks and limitations associated with machine-
learning-based systems.

Thirdly, the allocation of responsibility for errors resulting from Al-supported
clinical decisions remains unclear. Physicians report that they feel formally
accountable for final decisions, even though the Al system’s influence may be
decisive and difficult to challenge.

Fourthly, medical facilities do not provide staff with access to algorithmic docu-
mentation or adequate training in interpreting Al-generated results, which limits
their ability to critically assess the output.

The findings clearly indicate the urgent need to develop unified organisational
standards and legislative solutions that clarify the principles of liability for the
functioning of artificial intelligence systems in the context of medical error.
Without their implementation, we can expect a growing risk of violations of
patient rights and escalating competency conflicts in clinical practice.

VIII. CONCLUSIONS

The theoretical analysis, supplemented by findings from the author’s empirical
research, leads to the conclusion that the current framework of national medical
law in Poland does not adequately address the challenges posed by the growing
application of artificial intelligence (AI) in medical diagnostics. This particu-
larly concerns the lack of precise legal provisions regarding liability for errors
involving Al systems, the absence of clear professional standards of diligence for
physicians using such technologies, and the failure to legally mandate obtaining
patients’ informed consent for the deployment of Al in their care.

A fundamental preliminary step in proposing any new error category is to clarify
the meaning of medical error within the existing Polish legal-doctrinal frame-
work. In the literature, a medical error is generally understood as a breach of the
required standard of professional diligence (lex artis) resulting in patient harm,
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most commonly defined as an improper action or omission by the physician in
the diagnostic or therapeutic process.** Although these definitions — widely cited
in Polish doctrine and reflected in judicial reasoning — adequately capture tradi-
tional, physician-centred forms of malpractice, they do not account for situations
in which harm arises from the interaction between human judgment and Al-based
systems. As recent scholarship suggests, including the emerging concept of
‘verification error’ related to failures in supervising or interpreting Al-generated
recommendations,* technological mediation introduces qualitatively new forms
of risk that fall outside classical taxonomies.

For this reason, it is necessary to develop a statutory definition of medical error
that includes the notion of cognitive-technological error: an error arising from the
dynamic interplay between the clinician’s cognitive processes and the behaviour
of an algorithmic system. Such a framework should distinguish between:

1. physician-related errors (medical errors sensu stricto),
systemic errors stemming from defects, bias or instability within the
algorithm itself, and

3. hybrid or interactional errors that emerge at the boundary between
human and machine decision-making.

Introducing these distinctions into statutory law would align Polish legislation
with emerging theories of distributed and adaptive responsibility in healthcare Al
and provide courts with analytical tools adequate for resolving disputes involving
algorithmically mediated clinical decisions.

Simultaneously, the provisions currently articulated in Article 12 of the Medical
Code of Ethics should be elevated to statutory level. In particular, the Act on
Patients’ Rights and the Patient Ombudsman should be amended to include obli-
gations to inform patients about the use of Al systems and to obtain their specific,
informed consent. This consent must be based on accessible information about
how the algorithm works, its function, limitations, and the potential implications
of decisions supported or generated by the system. Only in this way can the prin-
ciple of patient autonomy be meaningfully upheld in the evolving technological
landscape of clinical practice.

3 Mirostaw Nesterowicz, Medical Law (11" edn, Torun 2016); Kinga Baczyk-Rozwadowska in
Ewa Baginska (ed), System of Medical Law (CH Beck, Warsaw 2021), 227ff.; Zdzistaw Marek,
Medical Error (Krakow 1999); Mieczystaw Sosniak, Civil Liability of the Physician (Warsaw
1977), 119ff.

3 Katarzyna Watdoch, ‘Verification Error and Supervision Error — New Types of Medical Er-
rors Resulting from the Use of Artificial Intelligence Systems Occurring During the Provision of
Health Services’ (2024) 1 SIT.
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While Polish law already attributes responsibility to different actors under
separate legal regimes — for example, physicians under Articles 415 and 471
of the Civil Code, healthcare institutions under Articles 416, 429 and 430, and
manufacturers under the product liability regime of Articles 449'—449'° — these
mechanisms operate in parallel rather than as an integrated system. The current
framework does not explicitly address situations in which harm results from the
interaction between clinical judgement and Al-generated outputs, nor does it
clarify how liability should be allocated when multiple actors contribute to an
Al-assisted diagnostic pathway. For this reason, the development of legislative
or organisational mechanisms that articulate a coherent, multi-layered alloca-
tion of responsibility is essential. Such a structure would not replace existing
legal bases but would clarify their coordinated application in cases involving
algorithmic support: physicians would remain liable for breaches of professional
diligence within their cognitive capacity; healthcare entities for organisational
failures, including inadequate staff training or oversight; and developers or
manufacturers for defects or safety deviations in Al systems. Establishing this
clarified framework would more accurately reflect the complex, interdependent
nature of Al-mediated clinical decision-making and enhance transparency in the
human-machine relationship in medical practice.

Another urgent recommendation is the establishment of unified professional dil-
igence standards for the use of Al in diagnostics. Currently, physicians lack clear
guidelines on when and to what extent they may rely on algorithmic systems, and
when they are obliged to independently verify Al output. There is also no reg-
ulatory requirement to document the use of Al in the diagnostic process, which
hampers both legal review and the pursuit of claims. Therefore, it is advisable
that the Ministry of Health or the Supreme Medical Council develop binding
recommendations that could serve as a reference point for courts and regulatory
authorities.

In line with Article 4 of the Al Act and the training initiatives announced by
Poland’s e-Health Centre, the implementation of mandatory certified training
for physicians using high-risk Al systems should be strongly considered. Such
training should cover the fundamentals of algorithmic function, limitations,
ethical and legal considerations, and practical aspects of using and documenting
Al in clinical decision-making. Lack of such competencies increases the risk of
diagnostic errors and potential infringements on patients’ rights.

Finally, the establishment of a national registry of incidents involving Al in
healthcare should be considered, modelled after existing systems for reporting
adverse medical events. Data collected through such a registry could be used to
improve Al system quality, inform legislative initiatives, and support governmen-
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tal oversight. Additionally, it would provide an empirical basis for identifying best
practices and flagging high-risk scenarios.

In summary, only a comprehensive legislative approach — addressing liability,
informed consent, professional competence, and systemic oversight — will ensure
that the use of artificial intelligence in clinical settings is safe, transparent, and
consistent with the rule of law. Failing to address these challenges risks not only
undermining the ethical foundations of medical law but also eroding public trust
in healthcare institutions.
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AGAINST EXPLAINABLE ARTIFICIAL
INTELLIGENCE IN LAW: WHY JUSTIFIABLE Al
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Abstract

Artificial intelligence-based solutions offer new efficiency-increasing possibilities in
many applications, including credit scoring. Yet, the increasing sophistication of machine-
learning models in use raises concerns regarding many of their aspects, explainability
notwithstanding. We review the relevant EU legal background and integrate this review
with insights from technical sciences to interpret relevant legal provisions in the light of
technological possibilities. We reject the narrow interpretations of the right to explanation
and suggest the broad one, which encompasses not only technical explanations but also
a legal justification as the only one that allows for safeguarding the creditors’ rights in
an operative manner.
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I. INTRODUCTION

Artificial intelligence (Al) systems are transforming the economy, including
the financial sector and how creditworthiness is assessed. They now underpin
decision-making processes once reserved for human judgment. As these systems
grow more opaque, the ability to explain how they arrive at particular outcomes
becomes both a technical and legal necessity — especially in domains where such
decisions carry serious consequences for individual rights.

In response to this growing opacity, the concept of explainable Al (XAI) has
emerged as a central pillar of responsible AI deployment.! Various legislative
instruments, including the EU’s Consumer Credit Directive,? the Al Act,® and
to some extent GDPR,* incorporate the right to explanation as a mechanism for
enhancing transparency and accountability in diverse contexts. Yet, these rights
are often grounded in the technical forms of explanation generation. User is
either supplied with too little knowledge (e.g., a general information that a ‘black
box’ Al system was involved), or too much — they are presented with concrete
mathematical formulas and weights (parameters) that effected in a given result,
without describing how exactly that connects to their situation.” CJEU has also
acknowledged that the use of Al systems can hinder transparency and present
addressees with decisions in case of which concrete reasoning is impossible to
trace, thus depriving them of rights enshrined in Article 47 of the Charter of
Fundamental Rights.®

! Alejandro Barredo Arrieta and others, ‘Explainable Artificial Intelligence (XAI): Concepts, Tax-
onomies, Opportunities and Challenges toward Responsible AI’ (2020) 58 Information Fusion 82.
2 Directive (EU) 2023/2225 of the European Parliament and of the Council of 18 October 2023 on
credit agreements for consumers and repealing Directive 2008/48/EC [2023] OJ L, L2023/2225, 1,
hereinafter CCD.

3 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 laying
down harmonised rules on artificial intelligence and amending Regulations (EC) No 300/2008,
(EU) No 167/2013, (EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and
Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial Intelligence Act) [2024]
OJ L L2024/1689, 1; hereinafter AIA.

4 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free move-
ment of such data, and repealing Directive 95/46/EC (General Data Protection Regulation) [2016]
0OJ L L2016/119, 1; hereinafter ‘the GDPR’.

5 Madalina Busuioc, Deirdre Curtin and Marco Almada, ‘Reclaiming Transparency: Contesting
the Logics of Secrecy within the Al Act’ (2023) 2 European Law Open 79, 87.

¢ Case C-817/19 Ligue des droits humains v Conseil des ministres [2022] ECLI:EU:C:2022:491;
Ljubisa Metikos and Jef Ausloos, ‘The Right to an Explanation in Practice: Insights from Case
Law for the GDPR and the AI Act’ (Social Science Research Network, 6 August 2024) 20
<https://papers.ssrn.com/abstract=4996173> accessed 24 October 2024.
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In this paper, drawing on doctrinal legal analysis, comparative perspectives,
and practical experience with the development of explainable systems, we argue
that technical explanations, even when made available, frequently fail to deliver
actionable knowledge to end users. Instead of empowering consumers, they often
obscure the rationale behind decisions in layers of complexity, thereby creating
a form of regulatory fiction: a formal compliance with transparency requirements
that lacks substantive effect.

We hypothesize the concept of justifiability is a superior standard. We build on
earlier philosophical results regarding the process of scientific discovery and
judicial decision-making to show their applicability in the era of Al. Whereas
explainability focuses on the internal logic of a system (the context of discovery),
justifiability emphasises external reasoning (the context of justification), grounded
in legal, procedural, and social norms. We argue that in B2C (business-to-con-
sumer) contexts like credit scoring, only justifiable Al can meaningfully fulfil
the legal promise of the right to explanation. Credit scoring was chosen as an
illustrative example for our claims, as the financial institutions are at the forefront
of AI adoption.” This also allows the paper to remain focused. The sole notion
of using Al for credit scoring has already been acknowledged on the basis of
the Polish law® (with various other applications considered®), and this paper
expands the aspect of its explainability.

To validate this paper’s claim, we examine three central research questions (RQs):
RQ1: What limitations do current technical XAl solutions present in the context
of credit scoring? RQ2: How should the right to explanation be interpreted in light
of these limitations to ensure legal adequacy? RQ3: Can a concept of justifiability
be introduced as a superior standard?

‘Justifiable AI” is novel term, still scarcely present in the literature. It is connected
with the retrieval of legal rationale or supporting evidence with the use of Al
chatbots;'® the same need for presentation of rationale and possible mismatch
was also mentioned in the context of tax law."" In this paper, we put this concept

7 Antonella Sciarrone Alibrandi, Maddalena Rabitti and Giulia Schneider, ‘The European AI Act’s
Impact on Financial Markets: From Governance to Co-Regulation’ 10.

$ Antonina Chlopecka, ‘The Use of Artificial Intelligence in Assessing a Bank Customer’s Debt
Capacity’ [2023] Studia Iuridica 73.

® Tomasz Szancito, ‘Artificial Intelligence and Case Categories in Civil Proceedings’ [2024]
Studia Iuridica 7.

10 Sabine Wehnert, ‘Justifiable Artificial Intelligence: Engineering Large Language Models
for Legal Applications’ (arXiv, 27 November 2023) <http:/arxiv.org/abs/2311.15716> accessed
27 June 2025.

' Marco Almada and others, ‘Towards eXplainable Artificial Intelligence (XAI) in Tax Law: The
Need for a Minimum Legal Standard’ (2022) 14 World Tax Journal.
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of ‘justifiable AI’ into a concrete application of financial scoring and show the
inadequacy of explanation generation methods together with the need for a broad
interpretation of the term ‘explanation’. According to our knowledge, this is the
first time such an exercise is performed, especially in the light of the fact that the
legal and technical environment changes dynamically — for example, many papers
on explainability do not acknowledge the existence of Article 86 of the AIA, as
it was added late in the drafting process,'? even though it established a ‘right to
explanation’, with an obligation to provide ‘clear and meaningful explanation of
the role of the Al system in the decision-making procedure and the main ele-
ments of the decision taken’. This, however, applies only to decisions with legal
or similarly significant effects that have an adverse impact on their health, safety
or fundamental rights. Article 86 furthers the general aim of the AIA, with its
various provisions aimed to protect fundamental rights, health and safety by mak-
ing elements of the system auditable. This focus on the explainability being not an
aim in itself, but rather an instrument to further the well-being of EU’s citizens is
also present in the AIA’s recitals. Recital 27 notes that transparency is composed,
inter alia, of explainability, and — in general — transparency itself is one of the
underpinning ethical principles that make the deployment of Al trustworthy and
ethically sound (recital 27). Recital 59 notes how the right to defence, as well as
the presumption of innocence, need to be coupled with explainability for them
to be protected. Credit scoring systems are deemed to be high-risk in the context
of AIA, ‘since they determine those persons’ access to financial resources or
essential services such as housing, electricity, and telecommunication services’
(recital 56 of the CCD).

In this paper, methodologically, we adopt an interdisciplinary approach. We com-
bine doctrinal analysis of EU law with comparative references and insights drawn
from our own system development work and user feedback. The structure of the
paper is as follows: after introductory remarks, Chapter II outlines technical

12 The full provision states that ‘1. Any affected person subject to a decision which is taken by
the deployer on the basis of the output from a high-risk Al system listed in Annex III, with the
exception of systems listed under point 2 thereof, and which produces legal effects or similarly sig-
nificantly affects that person in a way that they consider to have an adverse impact on their health,
safety or fundamental rights shall have the right to obtain from the deployer clear and meaningful
explanations of the role of the Al system in the decision-making procedure and the main elements
of the decision taken.

2 Paragraph 1 shall not apply to the use of Al systems for which exceptions from, or restrictions to,
the obligation under that paragraph follow from Union or national law in compliance with Union
law.

3 This Article shall apply only to the extent that the right referred to in paragraph 1 is not otherwise
provided for under Union law.
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explainability methods in credit scoring. Chapter III explores the legal frame-
works governing explanation rights. Chapter IV presents our normative argument
for a shift toward justifiability. The final section offers conclusions.

II. AT AND XAI SOLUTIONS FOR CREDIT SCORING

Al-based systems have already found their place in a number of solutions
employed on the financial markets. Those include: fraud detection, financial
analysis, or risk management.”® FinTech systems for credit scoring involve the
use of Al methods based on various sources, including historical data, particular
borrowing habits, or projected cash flows." Use of algorithmic methods allows
for accelerating scoring time, which results in lowering the expenditures of the
financial institutions, and — at the same time — facilitates credit action broaden-
ing.’> Methodologically similar concept, social scoring, is explicitly prohibited by
the ATA.'® Whilst the scoring procedures for credit granting involve the analysis
of financial flows, prohibited social scoring involves insights based on multi-
faceted and often cross-contextual personal or behavioural data, prima facie not
concerned with the specific decision at hand. This can lead to detrimental or
unfair treatment that is detached from the original purpose for which the data
was collected. Yet, even in the context of credit scoring, there is a sizable body
of contemporary research that also involves the introduction of algorithms that,
in addition to financial data, use, e.g., social network analysis, or other similar
background checks that potentially allow to discover the social and personal
background of a given person.”” Seemingly neutral data points may thus lead to

13 Akoh Atadoga and others, ‘The Intersection Of Al And Quantum Computing in Financial
Markets: A Critical Review’ (2024) 5 Computer Science & IT Research Journal 461, 462.

4 Anil Kumar, Suneel Sharma and Mehregan Mahdavi, ‘Machine Learning (ML) Technologies
for Digital Credit Scoring in Rural Finance: A Literature Review’ (2021) 9 Risks 192, 2.

15 Tbid.

16 Art 5(1)(c) prohibits ‘(c) the placing on the market, the putting into service or the use of Al sys-
tems for the evaluation or classification of natural persons or groups of persons over a certain peri-
od of time based on their social behaviour or known, inferred or predicted personal or personality
characteristics, with the social score leading to either or both of the following: (i) detrimental or
unfavourable treatment of certain natural persons or groups of persons in social contexts that are
unrelated to the contexts in which the data was originally generated or collected; (ii) detrimental
or unfavourable treatment of certain natural persons or groups of persons that is unjustified or
disproportionate to their social behaviour or its gravity’.

17 Yanhao Wei and others, ‘Credit Scoring with Social Network Data’ (2016) 35 Marketing
Science 234.
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the data on, e.g., race or gender to be eventually involved in the scoring process
and proxied so that those correlations escape systems’ analysis.'® To alleviate this
danger, the CCD explicitly states that ‘[tlhe assessment of creditworthiness shall
be carried out on the basis of relevant and accurate information on the consumer’s
income and expenses and other financial and economic circumstances which is
necessary and proportionate to the nature, duration, value and risks of the credit
for the consumer’ (Article 18(3)).

From the technical side, there have been many algorithms that have been tried
for credit scoring with the use of financial data. Whilst designing algorithms for
credit scoring, financial institutions often focus on those that are simple and thus
easy for their personnel to work with."” various forms of sophisticated techniques
were tested by researchers, including those focused on the explainability (other
works can be consulted for details that are omitted here for brevity®).

Broadly speaking, explainable Al (XAI) is an umbrella term that denotes a range
of methods that can be used to create Al systems that, in their working, are
understandable for humans.?! How this aim is attained depends on the exact ML
(machine learning) model used. Herein, interpretable and explainable models can
be distinguished. The former term applies to categories of systems that can, in
principle, be understood by a person sufficiently well-versed in the intricacies
of ML. This includes methods such as logistic regression, whereas the way it
transforms credit scoring data (like numerically expressed age, yearly income, or
personal liabilities) is described by mathematical formulae. Whilst some exper-
tise is needed, such models are inherently understandable.?

In the case of non-interpretable models, often referred to as ‘black boxes’, external
methods are typically employed to enhance explainability. For instance, modern
neural networks are generally large and complex, comprising numerous layers
and nonlinear transformations of input data, which render their internal workings
difficult to follow. In their case, external methods can be used to trace their work-

18 Mikella Hurley and Julius Adebayo, ‘Credit Scoring in the Era of Big Data’ (2016) 18 Big Data.
1 Ouren Kuiper and others, ‘Exploring Explainable Al in the Financial Sector: Perspectives of
Banks and Supervisory Authorities’ in Luis A Leiva and others (eds), Artificial Intelligence and
Machine Learning, vol 1530 (Springer International Publishing 2022) 6 <https:/link.springer.
com/10.1007/978-3-030-93842-0_6> accessed 19 December 2024.

2 Jurgita Cernevi¢iené and Audrius Kabaginskas, ‘Explainable Artificial Intelligence (XAI) in
Finance: A Systematic Literature Review’ (2024) 57 Artificial Intelligence Review 216.

2 Fukasz Gorski and others, ‘Exploring Explainable Al in the Tax Domain’ [2024] Artificial
Intelligence and Law 3.

22 Tbid 24.
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ing. Commonly used solutions are SHAP or Grad-CAM.? When approached
functionally, three categories of such solutions can be distinguished, though
alternative typologies are possible. Feature importance-based explanations con-
nect the particular input data with the weight this data has when arriving at the
final result (e.g., age of 55 years contributed in 40% towards the rejection). One
popular algorithm in this category is LIME, a surrogate-based explainer. This
means it builds a simpler interpretable model — a surrogate — around the usually
more complex one that is explained. Counterfactual explainer shows how the
input data should be changed so that the model’s decision is reversed (e.g., should
you be of 50 years or younger, the credit application would have been approved).
In the case of an actionable recourse explainer, the explainee is instructed on
what action they should take to reverse the result (e.g., a person might find it
very difficult to become younger, but might find a recourse in cancelling their
credit cards®). The explanations provide understanding (e.g., by uncovering the
relationship between the model’s inputs and outputs), contestability (e.g., provide
the explainee with knowledge the model discriminates by age, something that can
be used as an argument in subsequent legal proceedings), and recourse (actionable
knowledge).” Direct actionability is especially concerned with local explanations
(applicable for a given case) and those can be contrasted with global ones — they
give a general overview of the system’s working, without reference to a concrete
case (e.g., what weight is assigned to the yearly income by the system in the total-
ity of cases?).2

In general, when financial institutions are surveyed, explainable Al scores highly
on their priority lists for implementation and tends to be integrated within the
internal procedures and ethical guidelines.”” Explainability is at the same time
identified as one of the most important facets as well as the challenge of AL
Whilst the right to explanation can be interpreted from the general ethical princi-

» Lukasz Gorski and Shashishekar Ramakrishna, ‘Explainable Artificial Intelligence, Lawyer’s
Perspective’, Proceedings of the Eighteenth International Conference on Artificial Intelligence
and Law (Association for Computing Machinery 2021) <https://doi.org/10.1145/3462757.3466145>.
24 Timo Freiesleben and Gunnar Konig, ‘Dear XAI Community, We Need to Talk! Fundamental
Misconceptions in Current XAl Research’, World Conference on Explainable Artificial Intelli-
gence (Springer 2023) 5.

% Tbid.

26 Christoph Molnar, Interpretable Machine Learning (Lulu.com 2020) <https:/christophm.
github.io/interpretable-ml-book/index.html#summary> accessed 16 May 2022.

7 Kuiper and others (n 19) 9.

28 Martin Ebers, ‘Regulating Explainable Al in the European Union. An Overview of the Current
Legal Framework(s)’ [2020] An Overview of the Current Legal Framework(s) (9 August 2021).
Liane Colonna/Stanley Greenstein (eds), Nordic Yearbook of Law and Informatics 3.
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ples,” the positive law is a source that is one of the main factors for introducing
internal rules.’® In the absence of factors stemming from positive law, the moti-
vation for an organisation to implement appropriate rules is significantly dimin-
ished. For example, in the case of Al systems used in the legal environment, at
least one of the surveys indicated that the logic of effectiveness prevails over the
need for an explanation.’ In other words, with the lack of relevant legal encour-
agements, it suffices for Al-based tools to offer solutions that are efficacious and
not necessarily explainable.

III. LEGAL REQUIREMENTS FOR EXPLAINABLE ARTIFICIAL
INTELLIGENCE FOR CREDIT SCORING IN THE EU LAW

There has been a rising awareness regarding the need for regulating the Al-based
solutions, credit scoring notwithstanding. Around the world, this has been
approached with various degrees of comprehensiveness, implemented either as
vertical or horizontal regulation. The European Union has chosen a comprehen-
sive path, with the AIA being a flagship project for Al regulation.’> However,
as far as this paper’s credit scoring subject matter is concerned, it is of limited
application.” Firstly, due to a comprehensive preexisting technology-neutral
regulatory frameworks already applying to financial institutions,** it lists several
exemptions and special provisions — cf, inter alia, its Articles 17(4), 18(3), 26(5).
Secondly, this paper will also forgo the AIA’s Articles 13 and 14, as they relate to
transparency obligations between the system’s provider (developer) and deployer
(operator). Their explainability-related provisions are mainly connected with the
deployer’s being provided with the necessary tools and knowledge to interpret

2 Fleur Jongepier and Esther Keymolen, ‘Explanation and Agency: Exploring the Normative-
Epistemic Landscape of the “Right to Explanation™ (2022) 24 Ethics and Information Technology
49, 5-6.

3 Kuiper and others (n 19) 2.

31 Michat Jackowski and others, ‘First Global Report on the State of Artificial Intelligence in Legal
Practice’ (Liquid Legal Institute 2023) 35.

32 Daniel Perez Del Prado, ‘The Challenges of Algorithm Management: The Spanish Perspective’
(2024) 29 Biatostockie Studia Prawnicze 131, 134.

3 Other sources can be referred for its critical overview, cf, e.g., Sandra Wachter, ‘Limitations
and Loopholes in the EU Al Act and Al Liability Directives: What This Means for the European
Union, the United States, and Beyond’ [2024] SSRN Electronic Journal <https:/www.ssrn.com/
abstract=4924553> accessed 14 November 2024.

3 Deutsche Bundesbank, ‘The Use of Artificial Intelligence and Machine Learning in the Fi-
nancial Sector’ [2020] <https:/www. bundesbank. de/resource/blob/598256/d7d26167bcebl8ee7c-
0c296902e42162/m1./2020-11-policy-dp-aiml-data. pdf>.
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the system’s output and do not directly pertain to the B2C relationship. As far as
the B2C relationship is concerned, even though the AIA grants the right to an
explanation in its Article 86, it is also not applicable in the case of credit scoring.

Explicit derogation (Article 86(3) AIA) states that this provision applies only inso-
far as the right is not provided by other EU laws.** The provision central for XAl
vis-a-vis credit scoring is thus Article 18(8) of the CCD. It ensures that consumers
are provided with a clear and comprehensible explanation of the assessment of
creditworthiness, including the logic and risks involved in the automated pro-
cessing of personal data, as well as its significance and effects on the decision,
should the creditworthiness assessment involve the use of automated personal
data processing (Article 18(8)(a), emphasis added).*

The CCD is successful in addressing some interpretative hurdles that were present
in analogous provisions of GDPR.*” Only recently did the CJEU clarify, in a judg-
ment incidentally related to credit scoring (SCHUFA case), that GDPR’s Article
22, as far as it concerned a ‘decision based solely on automatic processing’, shall
be interpreted broadly.®® It is thus sufficient for the aforementioned provision to
be applicable if the credit scoring is provided by an external agent which is then
provided to the decision-maker and that decision-maker ‘draws strongly’ on those
obtained probabilities ‘to establish, implement or terminate a contractual rela-
tionship with that person’. CCD is much clearer in this respect, as it sets the bar for
its applicability much lower because it suffices that ‘automated data processing’
is ‘involved’ in the credit scoring.

Yet the content of this right remains anything but clear. It is still vague what
exactly the ‘logic’ of the system is, as well as its significance and effect on the
decision. Such explanation, in the case of credit scoring, can include a multitude
of data, e.g.: just an information that an Al system was used in the decision
procedure; a detailed overview how that system fits into the totality of decision
processes for credit scoring in a given company; identification of concrete data

35 Ziga Skorjanc, ‘The Right to Explanation of a Credit Score: A Holistic Approach under the
GDPR, AI Act, and Directive (EU) 2023/2225 on Credit Agreements for Consumers’ (2025) 6
Global Privacy Law Review 104 <https:/kluwerlawonline.com/api/Product/CitationPDFURL?
file=Journals\GPLR\GPLR2025022.pdf> accessed 2 December 2025.

36 Sciarrone Alibrandi, Rabitti and Schneider (n 7) 10.

37 Eurpean Union, ‘Regulation (EU) 2016/679 of the European Parliament and of the Council of
27 April 2016 on the Protection of Natural Persons with Regard to the Processing of Personal Data
and on the Free Movement of Such Data (General Data Protection Regulation)’.

3 Esther Arroyo Amayuelas, 4 Third Directive on Consumer Credit (2024) 20(1) Europe-
an Review of Contract Law, DOI: 10.1515/ercl-2024-2001; Court of Justice of the EU, Judg-
ment of 7 December 2023 in Case C-634/21 (OQ v Land Hessen, SCHUFA Holding — Scoring),
ECLI:EU:C:2023:957.
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that is fed to the system (and that includes not only identifiable features of the
explainee — like their income, but might also pertain to a full body of data used
for model’s training); information how this data in general affects the output
(global explanation) or how it does so in the particular case (local explanation);
identification of the algorithm used to arrive at the decisions; finally — a detailed
description how the model transformed the input data to generate a final output,
expressed for example by a set of mathematical formulae. Moreover, some of this
data might be infeasible to produce, due to the complex nature of the models used
and the varied fidelity of the explainers used.

As far as the ‘clarity’ and ‘comprehensibility’ are concerned, it should be noted
that some explanations may be understandable only when the addressee already
possesses a sufficient level of Al literacy or possesses a grasp of higher mathe-
matics — a completely unrealistic requirement in the case of laypeople. Further
layer of complexity is added by the fact that it is possible that the responsibility
for model development and deployment is shared among several entities and they
might not be informed of how it works outside of their area of responsibility, due
to, e.g., technical and communication issues, or trade secrecy.*

This interplay between trade secrecy and transparency has been clearly illustrated
in the case of the COMPAS system used in the United States for recidivism proba-
bility prediction, where the proprietary nature of the algorithm was recognised by
the courts as sufficient to accept the lack of explainability of the system, whereas
a separate rationale for a decision exists.*’ In a number of Dutch childcare bene-
fits cases, opaque automated risk-assessment tools contributed to discriminatory
treatment of families, and the public authorities fully succumbed to algorithmic
bias, relying on algorithmic results because ‘the computer said so’ and no further
insight was available.* Following other authors,** various court cases from across
the EU can be recalled.* Whereas, on the basis of the GDPR, the companies were
challenged to present, e.g., full source codes, algorithms used in their systems,
or concrete mathematical formulas used for credit scoring. In general, the need
to balance the economic interests of the companies with the data subjects was
acknowledged, and thus it was concluded that under the GPPR, the data subject

% Gorski and others (n 21) 6; Derek Leben, ‘Explainable Al as Evidence of Fair Decisions’ (2023)
14 Frontiers in Psychology 1069426, 1.

40 Loomis v Wisconsin, 881 NW2d 749 (Wis 2016) cert denied 137 S Ct 2290 (2017).

4l Busuioc, Curtin and Almada, ‘Reclaiming Transparency’ (n 5) 80.

42 Metikos and Ausloos (n 6) 23-24.

# Landsgericht Traunstein [2024] Regional Court Traunstein 6 O 2465/23, Bundesverwaltungs-
gericht [2023] Federal Administrative Court Austria ECLI:AT:BVWG:2023:W252.2237416.1.00,
Bundesverwaltungsgericht [2023] Federal Administartive Court Austria ECLI:AT:BVW-
G:2023:W256.2234851.1.00 W256 2234851-1.
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does not need to be presented with information allowing them to fully retrace
the steps of the algorithm (‘recalculate the score’). In practice, this balancing has
been interpreted as permitting disclosure of high-level information about the
logic of the system (e.g., the categories of data used, the main factors influencing
outcomes, the general purpose of the model, and the role of automation in the
decision), while excluding disclosure of proprietary elements such as full source
code or exact model parameters. While the relationship between trade secrecy and
explainability deserves a paper of its own, herein we take the stance that even if
companies presented the explainees with the source codes (cf Article 74(13) of the
AIA that allows market surveillance authorities to access those codes), weights,
raw scores obtained through various explanation methodologies, or provided with
the concrete training data, it still would be insufficient to present end user with an
actionable knowledge,** and that information would have to be elaborated on to
show how it connects to the context of a given case and social reality (see below).

All the issues mentioned in the preceding paragraphs can eventually lead to an
explanation that ends as the lowest possible denominator of legal and techni-
cal requirements and possibilities.* This has been confirmed in the empirical
research, whereas the banks tend to focus on simpler solutions that are accurate
enough*® (and we can confirm this anecdotally from personal experience). In such
cases, systems are interpretable (for ML experts) and financial institutions focus
on that aspect mainly for model improvement and internal development support,
not end user.*’

There is a certain similarity between the rights conferred by the AIA (especially
Article 86), the CCD, and the GDPR, as well as the other legal documents. In the
case of GDPR, the scholarly interpretations diverge whether it provides only a very
limited ‘right to be informed’ or a fully-fledged ‘right to explanation’ — as far
as the normative text is concerned, explainability is explicitly mentioned only in
recital 71," and the normative part, with a central role of Articles 22(3),* 13(2)(f),

4 Madalina Busuioc, Deirdre Curtin and Marco Almada, ‘Reclaiming Transparency: Contesting
the Logics of Secrecy within the Al Act’ (2023) 2 European Law Open 79, 96.

4 Simona Demkova, ‘The AI Act’s Right to Explanation: A Plea for an Integrated Remedy’
(MediaLaws, 31 October 2024) <https://www.medialaws.eu/the-ai-acts-right-to-explanation-a-
plea-for-an-integrated-remedy/> accessed 21 December 2024.

46 Kuiper and others (n 19); Giovani Valdrighi and others, ‘Best Practices for Responsible Ma-
chine Learning in Credit Scoring’ (arXiv, 30 September 2024) <http:/arxiv.org/abs/2409.20536>
accessed 10 December 2025.

47 Kuiper and others (n 19) 6-7.

4 ‘[TThe right ... to obtain an explanation of the decision ...".

4 Concerned with automated decision-making under the GDPR being permitted provided that, at
a minimum, the individual has the right to express their view, challenge the decision, and obtain
human review.
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14(2)(g), and 15(1)(h), is more technical and seemingly limited in nature. Yet,
according to GDPR, similarly to CCD, the data subject has the right to receive
at least ‘a meaningful information about the /ogic involved, as well as the signif-
icance and the envisaged consequences of such processing for the data subject’
(emphasis added). Similarity of the language used makes GDPR an important
interpretative indicator regarding the CCD’s explanation content. In this context,
the interpretation outlined in Advocate General’s opinion in the SCHUFA case
stated that explanations should include both the global component (aggregate
weights of the factors taken into account in all of the decision-making processes)
as well as the local ones (reasons for a certain result). Yet, this is not universally
acknowledged. In general, courts do not tend to strive for a detailed recollec-
tion of how the result was exactly achieved and what features of the explainee
were exactly taken into account.’ For example, the District Court of Appeals
of Amsterdam ruled for a global view of the explanations, noting that only the
aggregate weights have to be disclosed, i.e. the ones that pertain to the totality
of cases, not the individual one, and a similar stance was taken by the Austrian
Federal Administrative Court.*

Yet, the presented views are superficially technocentric and do not take into
account the actionability of the knowledge passed on to the explainee, the possible
discrepancy between the explanation and how the system arrives at the result,
or the existing theoretical frameworks that have been built around how humans
justify their findings, in scientific, legal, and other endeavours.> It focuses on
algorithmic aspects of the decision-making process, disregarding the fact that it is
embedded in a broader context of social reality. In the following chapter, we will
argue for a broader understanding of explanations — in the sense of encompassing
a wider number of contexts in which the decision is made and not being limited
to the algorithm used or even the concrete values of weights associated with the
decisive factors.

0 Arts 13(2)(f), 14(2)(g), and 15(1)(h) use substantively identical wording requiring that individ-
uals be informed of the existence of automated decision-making and provided with meaningful
information about the logic involved and the significance and envisaged consequences of such
processing.

5! Metikos and Ausloos (n 6) 19.

22 ECLI:NL:GHAMS:2023:793, Gerechtshof Amsterdam, 200.295.742/01; Austrian Federal Ad-
ministrative Court, Case BVwWG - W252 2246581-1/6E; cf Metikos and Ausloos (n 4) 18.

3 Tim Miller, ‘Explanation in Artificial Intelligence: Insights from the Social Sciences’ [2018]
arXiv:1706.07269 [cs] <http:/arxiv.org/abs/1706.07269> accessed 15 December 2019.
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IV. AGAINST EXPLAINABILITY.
TOWARDS A JUSTIFIABLE Al

The main point of this paper is to deplore (technical) explainability in a B2C rela-
tionship. The stance ‘against explainability’ does not mean we support the point
of view that in various scenarios — including the exemplary credit scoring — the
consumers should be devoid of a rationale for a decision. We assume this position
to argue for the opposite — that explanations, limited to technical details, are not
sufficient to grant the credit applicant with actionable knowledge. Yet, the XAl
language is still so prevalent that it is often used as the sole reason for keeping up
the legal compliance.*

Empirical results show that the outputs of contemporary solutions for explainabil-
ity are alien to persons who do not have ML experiences and that such solutions
are aimed at developers. The XAl methods are diverse, directed mainly at tech-
nical staff to facilitate their understanding and model improvement,* whereas
enabling understanding for laypeople is a challenging task.® Empirical results
show that when different types of explanations (LIME, SHAP, Grad-CAM-
based) are presented to prospective explainees, they are unsure on how to make
sense of them.’” Or, in other words, whilst the lawyers are used to working with
facts, argumental chains, and evidence, the aforecited research presented them
with passages of text with some fragments marked by Al as most relevant for its
classification decision. Adjustment to such a visualisation method was not easy
and alien to prospective users. Similarly, in the case of tax law, the lawyers found
explanations generated by the technical methods to be completely dissimilar to
what they were used to work with.® In practice, end-user-facing explanations
have to come with instructions for use to allow the explainee a starting point,”
thus adding another layer of bias.

** Hofit Wasserman-Rozen and Ran Gilad-Bachrach, ‘Lost in Translation: The Limits of Explain-
ability in AT’ (2024) 42 423.

5 Tbid.

% Maria Riveiro and Serge Thill, ““That’s (Not) the Output I Expected!” On the Role of End User
Expectations in Creating Explanations of Al Systems’ (2021) 298 Artificial Intelligence 103507;
Marzyeh Ghassemi, Luke Oakden-Rayner and Andrew L Beam, ‘The False Hope of Current Ap-
proaches to Explainable Artificial Intelligence in Health Care’ (2021) 3 The Lancet Digital Health
€745; Jurgen Dieber and Sabrina Kirrane, ‘Why Model Why? Assessing the Strengths and Limita-
tions of LIME’ [2020] arXiv preprint arXiv:2012.00093.

57 Gorski and Ramakrishna (n 23); Dieber and Kirrane (n 56).

58 Gorski and others (n 21).

%9 Dieber and Kirrane (n 56) 9; Gorski and others (n 21) 563.
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Different XAl techniques apply to different groups of addressees, supporting
different desiderata, background knowledge, or sets of requirements. Especially
when tuned for human understanding, different XAl techniques explain varied
aspects of the original model, and the aggregates can be a source of confusion
when applied to the concrete case (e.g., the model in general can attribute 50%
of weight to income, yet in a particular case, a credit history might have been
a deciding factor).®” The algorithms used to arrive at the results do not necessarily
reflect how humans arrive at — or justify — their decision.®' In many cases, XAl
serve a subsidiary role to human ingenuity. By this, we mean that the overview
given by XAI methods is limited in scope and does not facilitate full insight
into how algorithms arrive at the conclusion.®* It gives an overview of how the
conclusion was arrived at; however, this does not map directly to causality. This
approximation can only be used subsequently by the engineers in their exploration
of the system whilst looking for bugs or biases.%

There is a number of desiderata concerned with the decision-making in the
financial sector.* The explanations may need to be elicited for the use of system
developers, auditors, internal oversight boards, and analysts to support them in
day-to-day decision-making for clients. Each of those categories needs explana-
tions tailored to their needs, background knowledge, and mental capabilities.®® We
suggest that there is not a single all-size-fits-all explanation that can be presented
to those diverse categories. Contemporary explanation generation algorithms use
sophisticated mathematics- and Al-based solutions to elicit how a system works
when arriving at its conclusion. The need to create effective systems can trump
the need to create the ones that are explainable, and in systems used internally, the
ability to provide explanations that provide actionable feedback to model devel-
opers to facilitate their continuous improvement prevails.® When explanations
aimed at developers are presented to end users, informing them, for example, of
mathematical values of weights on an aggregate level, those users are presented

¢ Metikos and Ausloos (n 6) 19-20.

" Almada and others (n 11) 2.

2 Bundesbank (n 34).

¢ Wasserman-Rozen and Gilad-Bachrach (n 54) 429.

¢ Carlos Mougan, Georgios Kanellos and Thomas Gottron, ‘Desiderata for Explainable Al in Sta-
tistical Production Systems of the European Central Bank’ (arXiv, 12 February 2022) <http://arxiv.
org/abs/2107.08045> accessed 10 December 2025; Markus Langer and others, “What Do We Want
from Explainable Artificial Intelligence (XAI)? — A Stakeholder Perspective on XAl and a Con-
ceptual Model Guiding Interdisciplinary XAl Research’ (2021) 296 Artificial Intelligence 103473.
% Bundesbank (n 34) 5; Balint Gyevnar, Nick Ferguson and Burkhard Schafer, ‘Bridging the
Transparency Gap: What Can Explainable Al Learn from the Al Act?’ [2023] arXiv preprint
arXiv:2302.10766 3.

 Kuiper and others (n 19) 2.
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with something that is not immediately understandable, is not always faithful to
the original model,*” and thus can make the right to explanation inoperative.

Yet, explanations should not be deplored a capite ad calcem. We are already well
aware that how we arrive at the decision and how we justify it are largely dispa-
rate aspects. Or, in other words, a distinction has to be made between a context of
discovery and a context of justification, between a (technically-leaning) explana-
tion and (socially-leaning) justification.®® When applied to law, and borrowing the
conceptual framework from legal realism, one can see this distinction emerging
when comparing the factors that affect a decision by a legal decision-maker
and the reasons that are subsequently presented for that decision.®” The former
includes personal biases or intuition, the latter pertains to the justifications that
can be based on legal sources. We do not expect to be presented with neuron
firing patterns that occurred when a judge was making a decision, or — on
a higher level — their emotional state or how exactly their mind wandered when
deciding a case, yet in many situations this is what XAl offers. Taking a court-
like decision-making analogy further: when a specialistic knowledge is needed
in a case, a judge resorts to an expert testimony (like a bank to an external credit
scoring agency). The court in Polish law is not bound by this opinion,” but even
if in practice the courts rarely diverge from those opinions, their justification
cannot be limited to simple acknowledgement that an expert has decided in the
case. The expectations in the case of a bank using a credit scoring system should
be similar. In other works, it was noted that the technical explainers allow only
skilled personnel to ‘guesstimate’ how the algorithm arrives at a decision.”! Even
in the case of interpretable solutions, those usually need a level of skill to facilitate
understanding. What is true, however, is the fact that the knowledge passed on to
the consumer should be the one that allows them to take relevant action.

What is expected from a justification is a convincing recollection of facts of the
case and relevant legal and contractual provisions, coupled together with a logical
argumentative chain that can be presented to the explainee and relevant organs
performing a supervisory role (cf Article 18(8)(c) of the CCD). In those lines, it
should be noted that the concrete mathematical formulae as well as the numeric
values of weights are not useful for the end user. The same goes for simply saying
that an Al system was involved. For the purpose of Article 22, the European Data

7 Freiesleben and Konig (n 24) 6.

% Ibid 7; Gorski and others (n 21) 3; Metikos and Ausloos (n 6) 20.

% Mireille Hildebrandt, ‘Privacy as Protection of the Incomputable Self: From Agnostic to Agonistic
Machine Learning’ (2019) 20 Theoretical Inquiries in Law 83, 32.

0 Supreme Court, ‘Decision of the Supreme Court of 25 September 2024.

I Chiopecka (n 8) 81.
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Protection Board endorses the Guidelines mentioning the following elements as
necessary in a justification: ‘the categories of data that have been or will be used
in the profiling or decision-making process; why these categories are considered
pertinent how any profile used in the automated decision-making process is built,
including any statistics used in the analysis; why this profile is relevant to the
automated decision-making process; and how it is used for a decision concerning
the data subject’’? Thus, instead of an exact description of the algorithm, a more
procedural approach is taken, whereas the model’s exact inner working is kept
black-boxed and the focus is more on how it integrates into a general shape of the
decision-making procedure. In other words, the larger context is acknowledged
when an explanation is presented and it does not boil down to the details of how
the model transformed the data on its way to generate an output. Technical XAl
language should not be literally lifted and used in a B2C relationship, as this
is limiting a user-facing explanation focused on the context of discovery. Clear
and actionable explanations should encompass the social, legal, and procedural
contexts and not be simply a recollection of possibly deceiving model’s aggregate
weights, formulae that use those weights, or other technical details. This is also
supported by the linguistic analysis of the CCD, as the explanation, according to
Article 18(8), should include not only the description of underlying ‘logic’, but
also the significance and effects of that ‘logic’. In other words, a multitude of
technical solutions can be used to uncover the inner working of the system, but it
is up to the human operator to present those results to the explainee in a form that
allows them to take action.

This facet of the right to explanation has also been recognised by other authors
(though their interpretations are sometimes labelled as ‘creative’”). Legal phi-
losophers have noted this disparity between explanation and justification in the
case of ML systems.” When an algorithm is used, the former is only a heuristic
showing how a decision was arrived at, not why it was taken.” The public author-
ities’ awareness of this issue is also rising, with Berlin Data Protection Authority
being the first one that requires the justification of the decision when automatic
data processing is involved.”®

2 Metikos and Ausloos (n 6) 20; ‘Automated Decision-Making and Profiling | European Data
Protection Board’ <https:/www.edpb.europa.cu/our-work-tools/our-documents/guidelines/auto-
mated-decision-making-and-profiling_en> accessed 19 December 2025.

” Metikos and Ausloos (n 6) 19.

™ Ibid.

5 Hildebrandt (n 69) 32; Metikos and Ausloos (n 6) 20.

¢ Metikos and Ausloos (n 6) 20.
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V. CONCLUSION

In this paper, we have explored a notion of XAI, giving the credit scoring con-
text as an illustrative example. Even the simplest ML methods need a body of
background mathematical knowledge to facilitate understanding, something
acknowledged even in the AIA itself (Article 4). Thus, the argumentation we
submitted in this paper proceeds as follows: (1) explanation itself is a technical
term, arising from the needs of Al developers and answering their requirements;
(2) In B2C relationship the consumers need to be provided with an actionable
knowledge so that they are in a position to understand the system and protect their
interests; and (3) presentation with raw results given by XAI methods or simply
acknowledgment that Al models were used does not provide the consumer with
operational knowledge.

This is because Al models arrive at the conclusion differently from humans when
they process information. The description of underlying logics does not always
translate well to a format that can be comprehensible for all potential addressees.
As evidenced by our answer to RQ1, explanations generated by XAl methods lean
heavily toward the developers and technical users. They are not necessarily clear
or comprehensible to the addressee. We contend that technical explanations alone
constitute regulatory fiction: they fail to empower consumers. Justifiability —
rooted in legal reasoning — is the only path to genuine transparency. For example,
the consumers in the context of credit scoring are granted the right to express
their point of view (Article 18(8)(c)), but to contest the decision, they need to be
provided with necessary body of arguments to challenge them.

In this context, a distinction between the context of discovery and the context of
justification, or an explanation and justification, should be acknowledged. How-
ever, explanations, in the technical sense, should be treated as uncovering the
internals of the context of discovery, and after the decision is made, a context of
justification should be acknowledged. The discovery is internal, aimed at arriving
at the result; the justification is external, aimed at giving the reasons for the result,
persuasive. The latter should be included when a consumer is confronted with
a credit-scoring decision to present them with actionable knowledge to facilitate
understanding and contestation.

Thus, answering the RQ2, we submit that the right to explanation has to be inter-
preted broadly even in the current legal environment and — recalling RQ3 — the
legal justification should serve as a proper standard for the protection of rights. If
the explanations delivered to the explainee are confusing and hard to grasp, they
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offer them no actionable knowledge and thus are prohibitive as far as the recourse
is to be considered. This inadequacy of explanations has already been proven
in a number of empirical works, including ours. In this paper, we have taken
a stance that the justifiability of the ML-based decisions is a quality that allows
for operationalising the explanations and making them useful for the end-user.

Such justifications can, in principle, be produced even by Al models, like
large-language ones (LLMs), with their impressive capabilities of processing tex-
tual modalities.”” They can be fed data regarding a given credit scoring case, as
well as the information obtained from low-level explanation-generation systems
and produce a seemingly convincing justification. However, whilst their reasoning
capabilities are still a point of concern and contention among the specialists,” and
such models are prone to hallucinations (presenting false information as factually
correct), this can be further supported on a computational level with a layer of
logical rules pertaining to most common credit scoring use cases and expressing
the expert knowledge of how the system works to further support the generation
of justification. This is the aim of future research we are currently pursuing.
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I. PRELIMINARY REMARKS

There is currently a widespread view that the European Union (EU) is in a con-
stitutional crisis, which, in a multidimensional way, touches upon the founding
principles of the Union as set out in Article 2 of the Treaty on European Union
(TEU).! In line with Republika’s judgment of the Court of Justice of the Euro-
pean Union (‘CJEU’ or ‘the Court’), the EU is composed of States that have freely
and voluntarily committed to shared values, respect those values, and undertake
actions to promote them.? Nevertheless, it is evident that certain EU Member
States are or were exhibiting significant deficiencies in their adherence to the
principles of the rule of law, democracy, and respect for fundamental rights.
Consequently, the question of their conformity with fundamental EU standards is
a matter of considerable concern.’ Despite the fact that the EU is unable to adopt
a passive approach in the face of such circumstances, the question of how poten-
tial responses are compatible with the overarching EU constitutional framework
is repeatedly addressed.* One of the numerous reasons behind the crisis of the
rule of law seems to be the limited possibility of supervising and enforcing the
course of electoral processes in Member States.® Although free and fair elections
are not explicitly overridden as a supreme treaty value of the EU, it is evident that
while democracy and the rule of law cannot be reduced to elections or explained
solely by elections, very few questions can be answered without referring to elec-
tions.® In turn, respect for the rule of law is a condition for the enjoyment of all
the rights deriving from the application of the Treaties to that Member State.”

Conclusions by OSCE Office for Democratic Institutions and Human Rights
(‘ODIHR’) international observers demonstrate that national elections in indi-
vidual EU Member States are not free of serious irregularities, mainly in the
area of equal opportunities (unlevel playing field) or a polarised and biased

! Consolidated Version of the Treaty on European Union [2012] OJ C326/13.

2 Case C-896/19 Repubblika v I1-Prim Ministru [2021] EU:C:2021:311, para 61.

3 See, e.g., Case C-769/22 Commission v Hungary [2022, pending]; Case C-896/19 Repubblika
v II-Prim Ministru [2021] EU:C:2021:311; Case C-156/21 Hungary v European Parliament and
Council [2022] EU:C:2022:97; Case C-157/21 [2022] Poland v European Parliament and Council
EU:C:2022:98.

* Lucia S Rossi, ““Concretised”, “Flanked”, “Standalone”? Some Reflections on the Application of
Article 2 TEU” (2025) 1 European Papers 10 <https:/www.europeanpapers.cu/en/e-journal/con-
cretised-flanked-standalone-reflections-application-article-2-teu> accessed 31 December 2025.

5 Miriam Schuler, ‘Why the EU Should Care about National Elections’ (2023) European Law Blog
<https://doi.org/10.21428/9885764¢.553e4651> accessed 31 December 2025.

¢ Boris Makarenko, ‘The Role of Elections in Democracy’ in Adam Przeworski (ed), Democracy
in a Russian Mirror (CUP 2015).

7 Case C-896/19 Repubblika v II-Prim Ministru [2021] EU:C:2021:311, para 63.
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media landscape.® Based on the information provided in the ODIHR Electoral
Recommendations Database,” the most irregularities and recommendations have
so far been identified with Bulgaria (170), Hungary (111), Poland (82), Slovakia
(80), Romania (65), Lithuania (63), and Latvia (61). By adding up all the rec-
ommendations addressed to the European Union countries, most of them were
related to Campaign Finance (182), Election Administration (139), and Media
(155).1° A smaller number of recommendations concerned Candidate Registration
(74), Complaints and Appeals (71), Voter Registration (54), Election Day (51),
Electoral Campaign (47), Legal Framework (46), New Voting Technologies (36),
Citizen and International Observation (34), Electoral System (23). However, Rule
of Law Report 2024 does not directly reference the conduct of elections, nor
an assessment of their free or fair nature. Solely selected problems during the
electoral procedure and findings of ODIHR are referenced in individual Member
States’ reports on their rule of law compliance."? Yet, it does not seem that any of
those irregularities or ex-post incompliance with the priority recommendations of
ODIHR have triggered any legal or financial consequences of possible violation
of EU’s founding values. In the present stage of development of EU law, inter alia,
Regulation 2020/2092 on a general regime of conditionality for the protection of
the Union budget (‘Conditionality Regulation’),”® central to foundational values
enforcement, does not situate elections — neither European nor strictly domestic
— as a central element of respecting the rule of law."

Therefore, the question arises whether a sufficiently serious breach of the prin-
ciple of free and fair elections would fall within the disposition of Article 7

8 Meijers Committee, ‘Policy Brief on Free and Fair Elections in the European Union” CM2302
<https://www.commissie-meijers.nl/wp-content/uploads/2023/03/CM2302-policy-brief-on-free-
and-fair-elections-in-the-EU.pdf> accessed 31 March 2025; cf Final Report of ODIHR Election
Observation Missions cited therein, 1.

° OSCE/ ODIHR Electoral Recommendations Database <https:/paragraph25.odihr.pl/> accessed
31 December 2025.

10 The data collected on the recipients of recommendations, the number of recommendations made,
and their categories are valid as of 5 March 2024.

' Commission, ‘Communication on 2024 Rule of Report — The rule of law situation in the Europe-
an Union’ COM (2024) 800 final; European Commission ‘Annex to the 2024 Rule of Law Report
— The rule of law situation in the European Union’ COM (2024) 800 final.

12 Cf Commission ‘2024 Rule of Law Report Country Chapter on the rule of law situation in Po-
land’ SWD (2024) 821 final, 23-24, indicating that transparency of political party financing, party
donations and undue influence in elections campaigns remain an issue.

13 Regulation 2020/2092 of the European Parliament and of the Council on a general regime of
conditionality for the protection of the Union budget [2020] OJ L 4331/1.

4 Cf Regulation 2020/2092, ibid, motive 3 and Art 4.
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paragraph 1 or 2 TEU (a clear risk of a serious breach or a severe and persistent
breach by a Member State of the values referred to in Article 2) or Article 258
TFEU" (failure of the Member State to fulfil an obligation under the Treaties).
Could a violation of the principle of free and fair elections constitute a violation
of Article 2 TEU in the absence of inclusion of parliamentary or presidential
elections at the national level within the scope of EU law? Even though there are
firm voices that the values of Article 2 TEU apply to any act by any Member State
irrespective of any other link to EU law, there is no clarity if and how the values
of Article 2 TEU produce legal and justiciable effects.'® Although it seems they
become judicially enforceable ex-post, i.e. only once a violation has occurred,
some scholars rightly and logically point out their capability to require actions to
prevent EU values from violations and regressions."’

The primary research question thus concerns the extent of possibilities for enforc-
ing and ensuring a free and fair electoral ecosystem of Member States within the
EU regulatory (e.g., Article 223 TFEU) or supervisory competences (e.g., Article
2 and 7 TUE or Article 258 TFEU). This issue is particularly salient in contempo-
rary reflections on the boundaries of constitutional pluralism,'® juxtaposed with
the necessity of uniformisation and the protection of fundamental values at the
EU level (value unity)."” The article’s objective is firstly, to provide an overview
of the fundamental direct and indirect competences of the EU in the domain of
elections (Section No 1), and secondly, to analyse the possibility of application of
Article 2 TEU to free and fair principle violations (Section No 2). To complement
these findings, this article provides answers to whether it is possible to uniformly
understand ‘free and fair’ elections in the EU legal framework and establish
a binding benchmark for assessing the conduct of electoral processes in Member
States (Section No 3). The final section of the article comprises conclusions and
potential recommendations (Section No 4).

15 Treaty on the Functioning of the European Union [2016] OJ C 326/47.

1 Armin von Bogdandy & Luke D Spieker, ‘Countering the Judicial Silencing of Critics: Article 2
TEU Values, Reverse Solange, and the Responsibilities of National Judges’ (2019) 15(3) European
Constitutional Law Review 409.

17 Cf Miariam Schuler & Darren Harvey, ‘A New Approach to Constitutional Crisis Prevention?:
Article 2 TEU as an Obligation to Take Preventive Action’ (2025) European Journal of Risk Regu-
lation 2. Cf also the thought experiment conducted therein concerning a Member State’s awareness
of interference in upcoming elections.

18 Julian Scholtes, The Abuse of Constitutional Identity in the European Union (Oxford Studies in
European Law, OUP 2023).

1 Cf Luke D Spieker, ‘Breathing Life into the Union’s Common Values: On the Judicial Applica-
tion of Article 2 TEU in the EU Value Crisis’ (2019) 20 German Law Journal 1182-1213.
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II. EU COMPETENCES IN RESPECT OF ELECTORAL LAW

From the point of view of the principle of conferral, expressed in Article 5 par-
agraphs 1 and 2 TEU, the EU possesses minimal competence in the domain of
electoral law. Those are embedded in Article 14 paragraphs 2 and 4 TEU (national
representatives in the European Parliament and the rules for their election), Arti-
cle 20 paragraph 2 point b TFEU (EU citizenship and the associated right to vote
and stand for election to the European Parliament and in local elections in the
Member State), Article 22 TFEU (the electoral rights of any EU citizen residing
in a Member State of which they are not citizens) and Article 223 TFEU (legal
basis for the election of members of the European Parliament). Following Article
224 TFEU, the European Parliament and the Council shall lay down the regula-
tions governing political parties, particularly the rules regarding their funding,
but only at the European level.?’ It is also an irrefutable fact that the result of
purely national elections influences the composition of EU bodies (e.g., Article
300 paragraph 3 TFEU).

The substantive rights related to the status of a Union citizen were also concre-
tised in the Charter of the Fundamental Rights (‘CFR’ or ‘the Charter’)?!. Article
39 paragraph 1 of the Charter establishes the right of every citizen to vote and
to stand as a candidate at elections to the European Parliament in the Member
State of residence, under the same conditions as nationals of that State.?? In turn,
Article 40 CFR guarantees the right of every citizen of the Union to vote and to
stand as a candidate at municipal elections in the Member State in which they
reside under the same conditions as nationals of that State.”

Some of the indirect, but prominent links may be found through provisions of
democratic principles and values (Article 10 TEU)* and rule of law, democracy
and human rights values (Article 2 TEU).” Recent years have demonstrated an
exceptional capacity for mobilisation of Article 2 TEU, and operationalisation of

20 Regulation 1141/2014 of the European Parliament and of the Council on the statute and funding
of European political parties and European political foundations [2014] OJ L317/1.

2 Charter of Fundamental Rights of the European Union [2012] OJ C326/02.

22 Cf Paulo Rangel, ‘Article 39’ in Alessandra Silveira and others (eds), The Charter of Fundamen-
tal Rights of the European Union: A Commentary (2024) <https:/ssrn.com/abstract=4999183>
accessed 31 March 2025.

2 Cf Pedro M Froufe & Joaquim F da Rocha, ‘Article 40’, ibid accessed 31 March 2025.

2 See, e.g., Case C-418/18 P Puppinck and Others v Commission [2019] EU:C:2019:1113 para 64;
Case C-502/19 Junqueras Vies [2019] EU:C:2019:1115 para 63.

% Cf Commission, ‘Communication on the European democracy action plan COM (2020) 790
final.
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the values expressed therein.?® Although those values are aleatory, unstructured
and are reflected in a more descriptive than normative way, their more detailed
embodiment may be found in a number of provisions of primary law.”” However,
as those provisions of primary law or the secondary legislation adopted in their
implementation?® indicate, the scope of European Union law directly covers only
local elections and elections to the European Parliament (EP).

There is no direct connection between the regulatory or supervisory competence
of the European Union and the domestic — parliamentary or presidential — elections
held in Member States. Therefore, only regarding municipal®® and EP elections,
the EU is directly allowed to supervise the reflection of the corresponding stand-
ard of the principle of free elections from the European Convention of Human
Rights (Article 3 of the Protocol No 1) through Article 39 and Article 40 CFR
under the horizontal clause from Article 52 (3) CFR.*® In other respects, national
elections remain, in principle, the responsibility of Member States.

Therefore, in principle, the EU takes a variety of measures aimed at protecting
solely the electoral processes in the European Parliament elections, based mainly
on Article 2 TUE and other relevant Treaty provisions, such as Article 20 TUE,
as well as Article 205 TFEU.?! In a similar vein, the European Commission
advocates, through its activities, to safeguard European democracy, promote free
and fair elections and uphold the electoral rights of EU citizens, which provides

26 Luke D Spieker, EU Values Before the Court of Justice: Foundations, Potential, Risks, Oxford
Studies in European Law (OUP 2023).

27 Exemplification of democracy may be mentioned in, e.g., Art 39 and 40 of the Charter. Cf Tom
Boekestein, ‘Making Do With What We Have: On the Interpretation and Enforcement of the EU’s
Founding Values’ (2022) 23 German Law Journal 431. Cf the table contained therein, assigning
specific values from Art. 2 TEU to the further TEU, TFEU and CFR provisions reflecting them
in bigger detail.

28 Cf, e.g., Council Directive 94/80/EC laying down detailed arrangements for the exercise of the
right to vote and to stand as a candidate in municipal elections by citizens of the Union organisa-
tion residing in a Member State of which they are not nationals [1994] OJ L368/38; Consolidated
Version of the Act concerning the election of the members of the European Parliament by direct
universal suffrage [1976] OJ L278/5.

¥ Cf some reservations expressed in Section No 3.

30 Cf Art 52 para 3 of the CFR. In so far as this Charter contains rights which correspond to rights
guaranteed by the Convention for the Protection of Human Rights and Fundamental Freedoms, the
meaning and scope of those rights shall be the same as those laid down by the said Convention.
This provision shall not prevent Union law providing more extensive protection.

31 European Parliament, ‘Factsheet on Promoting Democracy and Observing Elections’ (April
2024) <https:/www.europarl.europa.cu/factsheets/en/sheet/166/promoting-democracy-and-ob-
serving-elections> accessed 31 December 2025. Cf Art 21 (2) TUE 2, p. a, b to which Art 205
TFEU refers.
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measures to reinforce democracy and protect the integrity of elections.’ The
European Union is thereby concentrated on regulating the conduct and condi-
tions of the organization of elections to the European Parliament,* safeguarding
and enhancing European elections® through protection of their information
environment from any unlawful usage of personal data,* illegal use of artificial
intelligence,*® manipulation and voter dissuasion®” or counteracting external
interference.®® No less attention is paid to the transparency of targeting and
political advertisement,** as well as political parties’ financing.** Particular and
far-reaching responsibilities of the Member States to foster broad and inclusive
democratic participation and to promote free, fair and resilient elections in the
Union were therefore repeatedly underlined in the EU documents.*!

32 Cf Commission, ‘Democracy and electoral rights’ (2023) <https:/commission.curopa.cu/strat-
egy-and-policy/policies/justice-and-fundamental-rights/eu-citizenship/democracy-and-elector-
al-rights_en> accessed 31 December 2025. Cf the initiatives mentioned therein such as: European
Democracy Action Plan, Regulation on the transparency and targeting of political advertising,
Commission Recommendation on election cooperation networks, online transparency, protection
against cybersecurity incidents and fighting disinformation campaigns in the context of elections
to the European Parliament or Commission guidance on the application of Union data protection
law in the electoral context.

3 Act concerning the election of the members of the European Parliament by direct universal
suffrage [1976] OJ L 278/5.

3 Commission, ‘Recommendation 2018/234 on enhancing the European nature and efficient con-
duct of the 2019 elections to the European Parliament’ [2018] L 45/40.

3 Commission, ‘Guidance document on the application of Union data protection law in the elec-
toral context. A contribution from the European Commission to the Leaders’ meeting in Salzburg
on 19-20 September 2018 COM (2018) 638 final.

3¢ Commission, ‘Study on the impact of new technologies on free and fair’ (2021) <https://commis-
sion.europa.cu/system/files/2022-12/Annex%201_LiteratureReview 20210319 clean_dsj v3.0_a.
pdf> accessed 31 March 2025.

37 Commission, ‘Recommendation 2023/2829 on inclusive and resilient electoral processes in the
Union and enhancing the European nature and efficient conduct of the elections to the European
Parliament [2023] OJ L2023/2829.

38 Cf actions undertaken by European Parliament, ‘Foreign interference: how Parliament is
fighting the threat to EU democracy’ (2024) <https:/www.europarl.europa.cu/topics/en/arti-
cle/20240404ST0O20215/foreign-interference-how-parliament-is-fighting-the-threat-to-eu-de-
mocracy#eu-legislative-action-against-foreign-interference-7> accessed 31 March 2025.

% Regulation 2024/900 of the European Parliament and of the Council on the transparency and
targeting of political advertising [2024] OJ L2024/900.

40 Cf Regulation 1141/2014 (n 17) and Regulation 2025/2445 of the European Parliament and of the
Council on the statute and funding of European political parties and European political founda-
tions [2025] OJ L 2025/2445.

4 Cf Commission Recommendation 2023/2829 (n 31), recital 4, Commission, ‘Securing free
and fair European Elections’ (2018) <https:/eur-lex.europa.eu/legal-content/EN/ALL/?uri=COM:
2018:0637:FIN> accessed 31 December 2025.
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While it is evident that the EU possesses the authority to elevate standards for
European Parliament elections within its regulatory sphere set forth in TUE
and TFUE, it is equally clear that it lacks the capacity to directly introduce and
enforce analogous standards for national elections. Even so, the question arises
whether the EU is able to exert any effective, domestic-level influence on electoral
rights, conduct of the elections and the protection of the formation and expression
of political opinions as the central element of free elections,* and whether this
influence can be exercised within the limits of the powers conferred on the EU.

It is essential to keep in mind that the EU shall pursue its objectives by appropriate
means commensurate with the competences which are conferred upon it in the
Treaties (Article 3 paragraph 6 TEU). The Union, however, has no competencies
in the area of elections, democracy or human rights. Therefore, the objective of
domestic-level influence on elections is hampered by at least two factors: limited
treaty regulatory and supervisory powers and an indeterminate scope of the prin-
ciple of free and fair elections at the EU level. A creation of free and fair elections
standard takes place through external law regimes such as the European Court of
Human Rights (ECtHR) or ODIHR,* therefore outside the institutional framework
of the EU. An unquestionable impediment in this instance is also the failure to
adhere to the obligation stipulated in Article 6 paragraph 2 TEU, namely the Euro-
pean Union’s accession to the European Convention on Human Rights (ECHR).*

However, one particularly salient method of circumventing the EU’s competence
limits is to establish horizontal obligations on the part of private entities, as illus-
trated by the Digital Services Act (DSA)* and Artificial Intelligence Act (A Act).*
As a result, elections cease to be solely a matter for Member States and become
a category of risk and a source of obligations during the electoral campaigns, inter
alia, through the necessity to adjust the moderation process and enhance the infor-

42 Cf justification of this position in Section No 3.

# ODIHR’s recommendations and reports play in initiating public discourse, influencing potential
legislative initiatives, and serving as a dependable source of public information, as evidenced by
the utilisation of these conclusions by both EU bodies and the European Court of Human Rights.
4 Cf inter alia Tobias Lock, EU Accession to the ECorganisationHR: when, how and implications
(2024) SSRN <https:/ssrn.com/abstract=4766356> accessed 31 December 2025.

4 Cf, e.g., Regulation 2022/2065 of the European Parliament and of the Council on a Single Market
For Digital Services and amending Directive 2000/31/EC [2022] OJ L 277/1, Art 34 (1) c. Providers
of very large online platforms and of very large search engines are obligated to carry out the risk
assessments including any actual or foreseeable negative effects on civic discourse and electoral
processes, and public security, as well as put in place mitigation measures tailored to the identified
risk, pursuant to Art 34. Cf Art 35 (1) DSA.

4 Cf, e.g., Regulation (EU) 2024/1689 of the European Parliament and of the Council laying down
harmonised rules on artificial intelligence [2024] OJ L2024/1689, Art 27, recitals 62, 120, 136.
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mational autonomy of voters (Article 27 DSA). Potential failure to comply with
obligations and the resulting irregularities during the election period may therefore
be enforced and punished, inter alia, in the form of financial penalties.*’

On the other hand, there is a discernible tendency in the CJEU’s jurisprudence,
particularly evident in the domain of personal data protection, characterised by
a progressive narrowing of the concept of ‘falling outside the scope of EU law’
or, conversely, a progressive extension of the ‘implementation of Union law’ in
the other spheres of EU law. Both formulas are decisive in determining whether
Union law or the specific instruments, such as the CFR (Article 51 paragraph 1
of the CFR), will apply in a case. To illustrate this point, CJEU prejudged that
Article 2(2)(a)*® of Regulation (EU) 2016/679 (GDPR)* must be interpreted as
meaning that the processing of personal data in the context of the organization of
elections in a Member State is not excluded from the scope of that regulation.>
The Court’s ruling determines that the processing of personal data for parliamen-
tary and presidential elections is covered by the provisions of the GDPR, even
though they do not fall within the scope of EU law. Thus, if the Court determined
that a particular matter does not fall outside the scope of Union law, would this
also signify that there is an implementation of Union law by the Member States in
this area, as defined in Article 51 of the CFR?

In the current state of development of the CJEU’s jurisprudence, we encounter
an imbalanced interpretation of the concepts of ‘implementing EU law’ (Article
51 CFR)"! and ‘falling outside the scope of EU law’ (e.g., Article 2 paragraph
2 GDPR). In the latter case, it results mostly from adopting a much broader
catalogue of cases covered by the concept of ‘EU matter’.** It seems, however,
basing on the jurisprudence under Article 19 TEU, that the wording ‘is covered

47 Cf, inter alia, Case C-260/89 ERT [1991] EU:C:1991:254, paras 42, 43, 44; Case C-390/12, Pfleger
[2014] EU:C:2013:747, para 36; Case C-617/10 Fransson [2013] EU:C:2013:105, para 27; Case
C-482/10 Cicala [2011] EU:C:2011:868, para 17; Case C-27/22 Volkswagen [2023] EU:C:2023:663
para 37.

48 ¢[...] This Regulation does not apply to the processing of personal data: (a) in the course of an
activity which falls outside the scope of Union law’.

# Regulation (EU) 2016/679 of the European Parliament and of the Council on the protection of
natural persons with regard to the processing of personal data and on the free movement of such
data, and repealing Directive 95/46/EC [2016] OJ L119/1.

% Case C-306/21 Komisia za zashtita na lichnite danni, Tsentralna izbiratelna komisia przeciwko
Koalitsia Demokratichna Bulgaria Obedinenie [2022] EU:C:2022:813, paras 34—42.

ST CE.

52 Case C-439/19 Latvijas Republikas Saeima [2021] EU:C:2021:504, para 63; Case C-33/22 Oster-
reichische Datenschutzbehdrde [2024] EU:C:2024:46, para 45; Case C-306/21 Komisia za zashtita
na lichnite danni, Tsentralna izbiratelna komisia przeciwko Koalitsia Demokratichna Bulgaria
Obedinenie [2021] EU:C:2022:813, para 39.
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by Union law’ is not necessarily equivalent to implementing European Union law
within the meaning of Article 51(1) of the Charter.*® Nevertheless, an affirmative
answer to their tantamount understanding would imply that all the guarantees
developed under the provisions of the Charter would be applicable during national
parliamentary or presidential elections, at least in the context of data protection.

The shown ruling in case C-306/21, as well as actions concerning the amendment
of the Act on European Parliament Elections,™ suggest indeed some further
ambitions and tendencies of the EU to influence and unify some of the electoral
standards between Member States. Such a fledging tendency seems to correspond
with the idea to treat finding on ‘the unfairness of elections ‘or ‘undemocratic
elections’ as a clear risk of serious breach by Member States of the EU values
within the meaning of Article 7 TEU or a failure to fulfil an obligation under the
Treaties within the meaning of Article 258 TFEU,> triggering the mechanisms
expressed therein. Suggestively, potential violations of Article 2 TEU could also
be equated with EU law application in the sense of Article 51 (1) of the CFR.*° The
acceptance of this line of reasoning would result in the Charter becoming a bind-
ing standard for the assessment of respect for fundamental rights in the context of
flawed or potentially flawed elections. However, it appears that the initiation of
any control mechanisms would only be a conceivable course of action in the event
that the Member State had failed to implement any corrective measures, such as
the annulment and subsequent re-run of the elections.

Conversely, the absence of acceptance of the above position necessitates a reflec-
tion on whether fundamental values and fundamental rights in the electoral
context bind Member States solely to the extent that they apply Union law or are
directly covered by EU law, so only in the European Parliament and municipal
elections (Article 2 TEU and Article 51 paragraph 1 CFR). Adopting such an
interpretation and excluding severe violations of the principle of free and fair
elections during parliamentary or presidential elections from Article 2 TEU cata-

3 Case C-192/18 Commission v Poland [2019] EU:C:2019:924, para 101.

5% Council Decision 2018/994 amending the Act concerning the election of the members of the
European Parliament by direct universal suffrage [2018] OJ L 178/1.

% Cf on the enforcement of Art 2 TEU values through centralized mechanism of EU law estab-
lished in Arts 258 — 260 TFEU and Art 263 TFEU: Yasmine Bouzoraa, ‘The Value of Democracy
in EU Law and Its Enforcement: A Legal Analysis’ (2023) 8(2) European Papers, 836 and further.
Some scholars argue that Article 2 is too vague to be a separate subject of infringement action
under Art 258 TFEU — cf Andrzej Wrobel in Traktat o Unii Europejskiej. Komentarz, Robert
Grzeszczak, Dagmara Kornobis-Romanowska (eds) [2023], Art 2.

56 Vesna Corié & Aleksandra Rabrenovié, ‘How to ensure free and fair elections in the EU and
Beyond: A Need For Rule of Law, Democracy and Human Rights Principles to Stand Together’
(2024) 8 EU and Comparative Law Issues and Challenges Series (ECLIC) 982-983. Cf literature
cited therein.
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logue would be rather peculiar. In accordance with the CJEU jurisprudence in the
area of justice organization in Member States, even if specific field falls within
the competences of Member States, they are required to comply with their obliga-
tions deriving from EU law, mainly when their actions are of cardinal importance
to safeguarding the values common to the Member States set out in Article 2
TEU, in particular the value of the rule of law.’” Although such a necessity has not
so far become apparent, it is challenging to conceive of a scenario in which severe
and internally unaddressed infringement of the principle of free and fair elections
could be in any way exempt from the perspective of founding values.

It is evident that establishing Article 2 TEU as a standalone basis in the event of
violating the principle of free and fair elections would serve as a remedy to the
limited EU competencies in the regard of elections outside the scope of EU law.
So far, however, CJEU has decided cases relating to Article 2 TEU always in con-
nection with other EU law provisions.® Founding values may be enforced insofar
as EU law implements them through the law, thus their enforcement cannot fall
outside its scope. It seems that the possibility of enforcement of Article 2 TEU has
been so far dependent on the concrete expression in the other provision of EU law,
inter alia, Article 19 TEU.* Thus far, CJEU enforce laws, not values. Therefore, it
seems complicated to maintain that Article 2 TEU could alone activate the Charter
or that Article 2 TEU could be applied alone within the limits of the competence
of the Union.*®® It is, therefore, imperative to elucidate the substance of Article
2 TEU values, a process that can be facilitated through external concretisation,
i.e., by referencing the common constitutional traditions of Member States, the
contributions of the Venice Commission and the jurisprudence of the European
Court of Human Rights.® The operationalisation of the values enumerated in
Article 2 is therefore realised through their concretisation, which occurs through
the application of Article 2 in conjunction with the provisions that concretise it.
For example, value of democracy (Article 2 TUE), may be concretized through
references not only to the other provisions of primary law (Article 10 paragraph
1 and Article 14 paragraph 3 TUE), but also to the principle of universal suf-
frage and free, secret, and regular elections, normatively embedded in Article
P1-3 ECHR, the recommendations of the Venice Commission and the electoral
standards of ODIHR.

57 Cf by analogy Case C-192/18 Commission v Poland [2019] EU:C:2019:924, paras 102-106; Case
C-430/21 RS [2022] EU:C:2022:99, para 37 and the case-law cited therein.

% CfRossi (n 4) 13.

¥ Cf, e.g., Case C-64/16 Associag¢do Sindical dos Juizes Portugueses v Tribunal de Contas [2018]
EU:C:2018:117, para 32.

¢ Rossi (n 4) 16.

¢l Boekestein (n 27) 441.
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Through such operationalisation, CJEU could delineate the concept of ‘unfree’
and ‘unfair’ elections and not just consider it as a conceptual vestibule for the
existence of democracy, but more as specifically defined violations that must
occur for an election not to be considered free or fair.®> However, CJEU would
be confronted with a challenging undertaking, as there is no uniform benchmark
for assessing the free and fair nature of national elections from the EU law per-
spective.®

III. EUROPEAN ELECTORAL LAW -
LANDSCAPE AND INTERDEPENDENCIES. SEEKING
FOR APPLICABLE STANDARD

Potential developments in the character and meaning of Article 2 TUE, aimed at
equating violations of free and fair elections at the national level with breaches
of the values indicated therein, would require delineating the violations that must
occur for an election not to be considered free or fair. At this point, the resultant
understanding of the standard of free and fair elections is the outcome of interde-
pendence, intersection and co-creation, particularly by the ECHR, ODIHR®* and
the European Commission for Democracy through Law (Venice Commission).®®
Those standards may not necessarily be of directly binding character. For example,

2 Such a clarification of the understanding of Article 2 TEU by CJEU does not seem to be ex-
cluded, should the necessary circumstances arise. The interpretation which, in the exercise of the
jurisdiction conferred upon it by Article 267 TFEU, the Court gives to a rule of EU law clarifies
and defines where necessary the meaning and scope of that rule as it must be, or ought to have
been, understood and applied from the time at which it entered into force — cf Case C-430/21 (n 47),
para 77 and case-law cited therein. Conversely, the values set out in Article 2 of the TEU are the
result of long-standing constitutional processes, and so far there have been no explicit references
to the freedom and fairness of elections in their context.

% In the absence of cases on this matter, the Court has not yet directly addressed the issue of free
and fair elections. However, in the issues it has addressed, CJEU has relied on Article 3 of the
Additional Protocol to the European Convention on Human Rights (‘Right to free elections’) and
ECtHR standards. Cf inter alia Case C-808/21 Commission v Czech Republic [2024] EU:C:2024:
964 and Case C-814/21 Commission v Poland [2024] EU:C:2024:963. Cf Nora Vissers, ‘Join the
(political) party: The CJEU’s emerging role as a guardian of democracy in Cases C-808/21 and
C-814/21’ (2025) 32 (5-6) Maastricht Journal of European and Comparative Law 613—627.

% Cf footnote No 9 and Document of the Copenhagen Meeting of the Conference on the Human
Dimension of the CSCE (1990) <https://www.osce.org/files/f/documents/7/3/19113.pdf> accessed
31 December 2025.

% Cf, e.g., Hirst v the United Kingdom [2005] (App No 74025/01) ECHR 2005-IX, where ECtHR
have firstly taken advantage of Code of Good Practices in the Electoral Matters — the vital guide-
line developed by the Venice Commission.
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soft-law recommendations of the Venice Commission, despite their undisputed
significance, usually require some form of confirmation and reinforcement (‘hard-
ening of the soft-law’), e.g., in ECtHR case law.®® However, ECtHR case law may
also be of variable applicability, depending on the type of elections assessed (local,
European, presidential or parliamentary).®” Nonetheless, Article 3 of Protocol
No 1 to the ECHR (P1-3), which binds all EU Member States, provides the most
valid, supra-national interpretive clue of the principle of free and fair elections.*®
The elections, in accordance with P1-3, are aimed at guaranteeing an electoral
result that will ‘ensure the free expression of the opinion of the people’. However,
under P1-3, ECHR has discerned the wide margin of appreciation of Contracting
States regarding the organisation of their electoral system.® In a similar vein, Arti-
cle 8 of the Act of 1976 concerning the election of the members of the European
Parliament by direct universal suffrage in free and secret ballot, states that subject
to the provisions of this Act, the electoral procedure shall be governed in each
Member State by its national provisions. For obvious reasons, it leads to consid-
erable disparities in the methodologies employed for the organisation of electoral
systems and their practical conduct.

Although there is no uniform definition of free or fair elections, it is possible to
delineate the common points that need to be followed to claim elections as free
and fair. The most vital obligation is, however, ensuring ‘free expression of the
will of the people in a democratic society’. Simply avoiding irregularities during
the vote or the counting of ballots is nonetheless not enough for elections to be
considered in conformity with free and fair elections. There are a certain number
of conditions that must also be respected prior to the vote for it to be considered

¢ Jukka Viljanen, ‘The Role of the European Court of Human Rights as a Developer of Inter-
national Human Rights Law’ (2011) 62/63 Cuadernos constitutucionales de la Catedra Fadrique
Furio Ceriol 251, accessible through <https:/www.corteidh.or.cr/tablas/r26759.pdf> accessed
31 December 2025.

7 Cf European Courts of Human Rights, ‘Guide on Article 3 of Protocol No 1 to the Europe-
an Convention on Human Rights and explanations’ <https:/ks.echr.coe.int/documents/d/echr-ks/
guide art 3 protocol 1 eng> accessed 31 March 2025, as to the meaning and scope, reduced
only to ‘the choice of legislature’. It is thus possible that in municipal elections only the CFR will
be applicable, while presidential elections (such as in Poland) will fall outside the scope of EU law
and the Convention.

¢ ‘The High Contracting Parties undertake to hold free elections at reasonable intervals by secret
ballot, under conditions which will ensure the free expression of the opinion of the people in the
choice of the legislature’.

® Cf, e.g., Bowman v the United Kingdom [1998] (App No 24839/94), ECHR 1998-I, para 42. Tra-
ditionally, the existence of a European common ground in the law and practice of the Contracting
States may lead to a narrow margin of appreciation and thus a stricter scrutiny by the Strasbourg
authorities, but on the other hand, if the law and practice are very different among the Contracting
States, the margin of appreciation may be wider.
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free and fair, respect for fundamental rights — freedom of expression, of assembly
and association, as well as equal access to the media and financing of electoral
campaigns, regarding both elections and referendums.” It is essential to consider
the recent opinion of the Venice Commission on the annulment of the first round
of the presidential elections in Romania.”” On the grounds of information from
Romania’s intelligence agencies revealing voter manipulation, distortion of equal
opportunities for electoral competitors, through non-transparent use of digital
technologies and artificial intelligence in the electoral campaign, as well as
through the financing of the electoral campaign from undeclared sources, the
domestic court ruled that presidential elections should be resumed in their entire-
ty.? The deficiencies were linked not strictly to the electoral process itself, but to
the preparatory phase of elections and non-transparent influence on the voters.”
In the context of this study, it is imperative to acknowledge that under the most
referential P1-3 (violation of the principle of free elections), electoral irregularities
only impede the free expression of the people’s opinion if they result in a genuine
prejudice to the outcome of the election and distort the election results.”* This
implies that evidence of illegality, dishonesty, unfairness, malfeasance or other
misconduct is clearly established and where such improper behaviour has distorted
election results.” This statement suggests two requirements: (1) the decision must
be based on clearly established facts which prove significant irregularities; and
(2) those irregularities may have distorted election results, as it will not always be
possible to firmly establish an actual effect on the outcome of elections.”

It is sufficient, but also necessary to show convincingly that the results of the
elections could have been different in the absence of irregularities.”” The concepts
of ‘principle of minimum interference’”® or ‘margin of victory’” may constitute

" Cf apt term of ‘overarching’ or ‘macro-level’ obligations in terms of election. Carter Center,
‘Election Obligations and Standards: A Carter Center Assessment Manual’ (2014), Atlanta: The
Carter Center. Cf ODIHR, ‘Election handbooks, particularly concerning Observation of Elec-
tion Campaigns and Political Environments’ <https:/www.osce.org/odihr/elections/handbooks>
accessed 31 December 2025.

" Venice Commission, Urgent Report on the cancellation of election results by Constitutional
Courts (2025) <https:/www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD
(2025)003-e> accessed 30 December 2025.

72 Ibid para 5.

3 Ibid para 7.

™ Ibid para 39 and the ECtHR jurisprudence cited therein.

> Venice Commission, CDL-AD (2020)025, Report on election dispute resolution, para 128.

" Ibid para 40.

T CfLZ. v Greece [1994] (App No 18997/91); Babenko v Ukraine [1999] (App No 43476/98).

8 Cf Venice Commission (n 71) para 45.

" Cf Case: W I 6/2016-125 Constitutional Tribunal of Austria [2016] <https:/www.vfgh.gv.at/
downloads/VfGH W 1 6-2016_EN.pdf accessed 31 December 2025>.
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efficacious tools for argumentation and evidence in that regard.** However, the
law must guarantee safeguards such as impartiality, precise norms to limit the
discretion of the authority entitled to annul the elections, guarantees of a fair,
objective and reasoned decision, to prevent arbitrary decisions and to be in
accordance with the ECHR.®' However, it remains evident that the regulation and
assessment of the correctness of the conduct and outcome of elections remain
a matter of broad procedural autonomy of Member States.

Nevertheless, the standards set out by the Venice Commission and the ECtHR
provide a well-established in abstracto guideline for the assessment of electoral
irregularities and their impact on electoral results. However, evaluations of these
aspects — in accordance with the principle of free and fair elections — continue
to present an ongoing challenge, primarily because of the progressive advance-
ments in the domains of social media, data-driven electoral campaigns, artificial
intelligence, and the external influences that exert influence on the electoral pro-
cess. The established standards of European electoral law provide a foundation
for further discourse on the challenges to proving an influence on free and fair
elections and to an academic discussion on their assessment in the context of the
fundamental values of the EU under Article 2 TUE and the external sources of its
operationalisation.

IV. CONCLUSIONS

The increasingly stronger attempt of the EU to safeguard the regularity and
resilience of electoral processes, mostly in the context of elections to the EP, is
contrasted with the limitation of the EU’s regulatory and supervisory competence
in the field of elections. It influences the difficulties in reconstructing the binding
standard of free and fair elections, monitoring its effectiveness, or enforcing it
also in the context of national, parliamentary or presidential elections. The present
state of EU law development does not provide direct answers on the permissibility
of isolated enforcement of Article 2 TEU due to violations of the principle of free
and fair elections, both in elections within the scope of EU law (European and

80 See also a seemingly non-exhaustive list of reasons for cancellation of election results prepared
by Venice Commission, CDL-AD(2009)054, Report on the cancellation of election results, para
79: failure to comply with the turnout requirements; errors in voter registration or candidate nom-
ination; violations of campaign regulation (including regulation on campaign finances); violations
of legislation applicable to the voting process; violations in counting or reporting; violations in
allocation of mandates.

81 Cf Venice Commission (n 71) paras 59 and 78.
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local elections) and elections outside its scope (parliamentary and presidential
elections). Concurrently, the identified tendencies to impose, in secondary law,
horizontal obligations to monitor threats to electoral processes, the jurisprudential
expansion of the ‘scope of EU law’ in terms of GDPR, as well as the progressive
operationalization of Article 2 TEU and the values expressed therein in the CJEU
jurisprudence, suggest that the EU — should the need arise — could be potentially
ready to link violations of free and fair elections principle to the breaches of the
values of the rule of law, democracy or respect for human rights. The operation-
alisation of Article 2 TEU through external references to ECHR case law (Article
3 to Protocol of 1 of the ECtHR) and Venice Commission recommendations is
a conceivable proposition, since these sources contain a consistent and unified
position on the understanding of the principle of free and fair elections and the
grounds for considering this principle to have been violated. Although the Court
employed a comparable operationalisation in judgements C-808/21 and C-814/21,
there is still considerable scholarly debate surrounding the question of whether
the violations of Article 2 TEU — such as the principles of free and fair elections,
as outlined in this study — could result in the initiation of control procedures under
Article 7 TEU or Article 258 TFEU.
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THE GLOBAL REGULATION OF SURROGACY:
COMPARATIVE LEGAL DEVELOPMENTS
AND THE CASE FOR ABOLITION

Abstract

Surrogacy, long debated at the crossroads of law, ethics, and culture, entered a new phase
of polarisation in 2024 and 2025. Judicial rulings, legislative initiatives, and international
documents revealed not a trajectory of convergence but a fractured landscape, in which
prohibitionist, restrictive, permissive, and emergent approaches coexist in tension. This
article offers a comprehensive comparative analysis of these developments, drawing
on national case law and legislation, as well as regional and international instruments.
It highlights how divergent models engage with fundamental principles such as the
best interests of the child, the dignity of gestational mothers, and the structural risks
of exploitation, while also situating current debates within broader cultural logics that
privilege adult reproductive projects — what scholars have termed adultcentrism. By
integrating national reforms with emerging international instruments — including the
2024 EU Directive on trafficking, the 2024 UN General Assembly Resolution on violence
against women and girls, the 2025 Report of the UN Special Rapporteur on violence
against women and girls, its causes and consequences — the article underscores the need
to reassess the adequacy of existing paradigms. It concludes that only an abolitionist
framework can coherently address the structural harms of surrogacy — commodification,
the transformation of adult desire into entitlement, the disproportionate burdens on
women, risks to health, and the dangers of exploitation and human trafficking — while
safeguarding the rights of children and women.


https://creativecommons.org/licenses/by/4.0/

https://doi.org/10.31338/2544-3135.si.2025-110.9

mailto:a.vanney%40laboratoriumwolnosci.pl?subject=

146 MARIA ALEJANDRA VANNEY

KEYWORDS

surrogacy, human dignity, best interests of the child, women rights, exploitation
and reproductive tourism, adultcentrism, universal abolition of surrogacy

SEOWA KLUCZOWE

surogacja, godnos¢ czlowieka, dobro dziecka, prawa kobiet, wyzysk i turystyka
reprodukcyjna, adultocentryzm, uniwersalna abolicja surogacji

I. INTRODUCTION

Public discourse often presents surrogacy as glamorous and liberating. [1lustrative
of this tone are celebrity testimonials such as the following: ‘Becoming a parent:
this way has been the most incredible experience of my life. Our surrogate gave
us the chance to make our dream come true, and I will always see it as the greatest
gift anyone could give’. Statements of this sort, frequently amplified in high-pro-
file interviews, epitomise the image of surrogacy promoted by the media, Silicon
Valley success stories, and portrayals of the practice as a fashionable lifestyle
choice. Yet the reality is far more complex, as behind these images lies an expand-
ing global market, one that reduces children to transferable objects and women’s
reproductive capacities to contractual services.!

Over the course of 2024 and 2025, developments in surrogacy regulation have
been particularly revealing.? Unlike earlier waves of reform — often driven by
isolated domestic controversies or gradual judicial clarification — this period
has been characterised by a near-simultaneous burst of legislative and judicial
interventions across multiple continents, prompted by intensified cross-border
reproductive travel, litigation before international courts, and growing political
mobilisation around reproductive markets. Rarely before had so many jurisdictions
across different continents intervened almost simultaneously in the regulation of
surrogacy. The result was not convergence, but a deepening polarisation: while
some countries consolidated prohibitionist frameworks (or showed a tendency in

' The commercial surrogacy industry itself is projected to expand nearly tenfold by 2032. Prece-
dence Research, ‘Surrogacy Market Size, Share and Trends 2024 to 2034’ (Precedence Research,
29 July 2025) <https://www.precedenceresearch.com/surrogacy-market> accessed 18 September
2025.

2 This article covers legal developments up to 30 September 2025.


https://www.precedenceresearch.com/surrogacy-market
https://www.precedenceresearch.com/surrogacy-market
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this direction), others legalised or expanded surrogacy, and still others adopted
restrictive or hybrid approaches.?

At the same time, the debate became explicitly framed in terms of human rights.
Courts and legislatures were forced to consider whether surrogacy is compati-
ble with principles such as the best interests of the child and the dignity of the
woman. International organisations began to articulate surrogacy as a matter of
reproductive exploitation and human trafficking. The question is no longer simply
whether surrogacy should be regulated, but whether it can be reconciled at all
with a framework that protects children and women.

Against this normative backdrop, the analysis approaches that question from
a critical perspective grounded in international human rights law, arguing that
recent regulatory trajectories reveal deep structural tensions between surrogacy
practices and the protection of vulnerable parties. It analyses legal developments
grouped into prohibitionist, permissive, restrictive, and emergent tendencies —
none of which exist in pure form, but which help to identify the dominant direc-
tions of reform.

The inquiry, therefore, centres on whether existing regulatory models can ade-
quately protect women and children, or whether an abolitionist approach under
international human rights law is ultimately required.

For the purposes of this study, ‘abolition’ denotes a comprehensive prohibition
of surrogacy in all its modalities, whether remunerated or formally altruistic,
coupled with robust enforcement mechanisms, at both domestic and international
levels. In practical legal terms, this entails prohibiting surrogacy on national terri-
tory, denying legal validity to contracts obliging a woman to carry and relinquish
a child, criminalising the activities of intermediaries and corporate facilitators,
and subjecting commissioning parties to criminal liability, including where
nationals resort to surrogacy abroad. At the international level, domestic meas-
ures should be complemented by the negotiation of a binding global instrument
aimed at suppressing surrogacy markets and preventing reproductive exploitation

3 Given the absence of a comprehensive, publicly accessible and fully up-to-date international
database on legal changes in this field, regular comparative legal reviews are necessary in order
to track recent legislative and judicial developments and to assess how legal frameworks evolve
over time. This gap complicates comparative analysis and underscores the need for year-by-year
monitoring to identify trends, ruptures and continuities in the regulation of surrogacy. At present,
the Observatoire de la Procréation Assistée constitutes the most extensive database in this area;
however, its coverage is not fully up to date. See Observatoire de la Procréation Assistée <https://
procreation-assistee.fr/>. For legal developments in 2024, see Maria A Vanney, ‘Evolucion global
de los marcos legales sobre maternidad sustituta’ (2025) 52(2) Revista Chilena de Derecho 123
<https://doi.org/10.7764/R.522.5>.



https://procreation-assistee.fr/
https://procreation-assistee.fr/
https://doi.org/10.7764/R.522.5
https://doi.org/10.7764/R.522.5
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across borders. Such an approach would raise substantial political and legal chal-
lenges, but the magnitude of the human rights interests implicated — particularly
the protection of women and children — means that these questions cannot be set
aside by the international community and warrant careful consideration not only
by policymakers and advocates but also within academic debate.

II. PRINCIPLES AND CULTURAL CATEGORIES

Two principles must guide any evaluation of surrogacy. The first is the best
interests of the child, as enshrined in Article 3 of the Convention on the Rights
of the Child.* Surrogacy undermines this principle by fragmenting parentage
into genetic, gestational, and intentional components. Such fragmentation has
been argued to create identity confusion and emotional distress, destabilising the
child’s sense of genealogical belonging and recognition of origins.

Some strands of developmental psychology and socio-legal research, including
influential longitudinal studies, have reported generally positive outcomes for
children born through surrogacy arrangements.’ These findings are frequently
cited to support the claim that surrogacy does not, as such, harm children’s welfare.
At the same time, however, critics have questioned the methodological robustness
of this literature, pointing to problems such as attrition bias, reliance on parental
self-reporting in early childhood, the exclusion of commercial arrangements, the
conflation of gestational and traditional surrogacy, and the limited discussion of
difficulties identified at intermediate stages of development.®

More broadly, developmental psychology has long emphasised that knowledge
of one’s origins is essential to constructing a coherent sense of self. As Reuss
observes, ‘knowledge of one’s genetic origins plays a crucial role in identity for-
mation as it enables the individual to locate him- or herself in a world of interper-
sonal relations’’ Beyond these psychosocial implications, assisted reproduction

4 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 Septem-
ber 1990) 1577 UNTS 3, Art 3.

’ Susan Golombok and others, ‘Children Born through Reproductive Donation: A Longitudinal
Study of Psychological Adjustment’ (2013) 54 Journal of Child Psychology and Psychiatry 653
<https://doi.org/10.1111/jcpp.12015>.

¢ See Emma Waters, ‘Inconclusive: The Research on Surrogacy’s Impact on Children’ (The Her-
itage Foundation, 27 March 2024 <https://www.heritage.org/marriage-and-family/commentary/
inconclusive-the-research-surrogacys-impact-children> accessed 13 September 2025.

" Philipp M Reuss, ‘Surrogacy’ in Barbara Stark and Jacqueline Heaton (eds), Routledge Hand-
book of International Family Law (Routledge 2019) 231-232.


https://doi.org/10.1111/jcpp.12015
https://doi.org/10.1111/jcpp.12015
https://www.heritage.org/marriage-and-family/commentary/inconclusive-the-research-surrogacys-impact-children
https://www.heritage.org/marriage-and-family/commentary/inconclusive-the-research-surrogacys-impact-children
https://www.heritage.org/marriage-and-family/commentary/inconclusive-the-research-surrogacys-impact-children
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entails medical risks, including obstetric and neonatal complications documented
in clinical studies.®

Surrogacy may also restrict the child’s right to know their biological origins,
a dimension increasingly recognised as part of the right to identity. This includes
not only personal identity but also access to genetic and medical information vital
for managing health risks and informing reproductive decisions — an absence that
may affect both the child and future generations. Moreover, disputes between
the surrogate and intended parents regarding pregnancy management — such as
decisions about abortion — can directly affect the child’s situation in utero.

Taken together, these factors suggest that surrogacy raises serious questions for
the application of the best interests principle on both psychological and physical
levels, with potential long-term consequences for development and well-being.

The second principle is the dignity of the gestational mother, grounded in the
conviction that the human body and its essential functions should not be commod-
ified. As Radin argues in her critique of market inalienability, some goods cannot
legitimately be reduced to exchangeable objects, since they embody intrinsic
human bonds. Among them, ‘the deep bond between a baby and the woman who
carries it... created by shared life, apart from DNA or genetic connection’’ This
perspective challenges contractual framings of surrogacy, which abstract gesta-
tion from its embodied, relational reality. Surrogacy contracts oblige a woman to
renounce the relationship with her child even before conception, thereby treating
her body and reproductive capacity as instruments for the realisation of another’s
project. Michael Sandel explains that such arrangements exemplify both coer-
cion — where structural inequalities constrain women’s choices — and corruption
— where intrinsic goods like pregnancy are reduced to commodities.'

These principles collide with a dominant cultural logic of adultcentrism,
described by Goode as ‘a subtle mechanism that places adults at the center of

8 See Meredith A Reynolds and others, ‘Risk of Multiple Birth Associated with In Vitro Fer-
tilization Using Donor Eggs’ (2001) 154 American Journal of Epidemiology 1043 <https:/doi.
org/10.1093/aje/154.11.1043> and Laura A Schieve and others, ‘Low and Very Low Birth Weight
in Infants Conceived with Use of Assisted Reproductive Technology’ (2002) 346 New England
Journal of Medicine 731 <https://doi.org/10.1056/NEJMo0a010806>. Children born through surro-
gacy via IVF face significant health risks, including a very low live-birth rate, prematurity, low
birth weight, and long-term complications such as respiratory distress, chronic conditions and
developmental disorders: Julie Doughty, Modern Families: Parents and Children in New Family
Forms (Cambridge University Press 2012).

° Margaret J Radin, ‘Market-Inalienability’ (1987) 100 Harvard Law Review 1932.

1 Michael J Sandel, What Money Can’t Buy: The Moral Limits of Markets (Farrar, Straus and
Giroux 2013).



https://doi.org/10.1093/aje/154.11.1043
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https://doi.org/10.1056/NEJMoa010806
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the social structure, while children are positioned and evaluated in reference to
them’.!" Unlike autonomy-based liberal frameworks, which emphasise individual
choice and consent as normative foundations, adult-centrism refers more specif-
ically to a structural orientation in which social practices and legal narratives
systematically prioritise adult projects and aspirations, even where formally
neutral principles are invoked. This logic privileges the reproductive projects of
adults while marginalising the vulnerabilities of children and gestational mothers.
Declarations such as ‘surrogacy gave us the chance to make our dream come true’
epitomise this orientation: the adult project is celebrated as central, while the
perspectives and interests of the child and the woman remain in the background.'

Taken together, these principles and cultural categories reveal the deep tensions
at stake in the regulation of surrogacy. By foregrounding the best interests of the
child, the dignity of the gestational mother, and the pervasive influence of adult-
centrism, the discussion highlights how ethical and cultural frameworks shape
the way societies perceive and evaluate this practice. Yet principles and cultural
logics acquire concrete force only when translated into legal norms and institu-
tional responses. The following comparative section, therefore, turns to recent
legislative reforms and judicial decisions in 2024 and 2025 in order to explore how
these normative concerns are reflected — sometimes explicitly, sometimes only
indirectly — in contemporary regulatory choices across jurisdictions. Through
this examination, the analysis traces how national and international bodies have
sought, with varying degrees of coherence, to respond to the challenges posed by
surrogacy.

III. NATIONAL LEGAL DEVELOPMENTS 2024-2025

1. PROHIBITIONIST TENDENCIES

The clearest movement towards prohibition in 2024-2025 came from States that
consolidated restrictive frameworks, reaffirming surrogacy as incompatible with
fundamental rights and human dignity. These dynamics can be seen in specific
reforms and case law across different jurisdictions, as follows.!

' David A Goode, ‘Kids, Culture and Innocents’ (1986) 9 Human Studies 95 <https:/doi.org/
10.1007/BF00142911>.

12 On the deeper cultural roots of adultcentrism, see Carl Trueman, The Rise and Triumph of the
Modern Self: Cultural Amnesia, Expressive Individualism and the Road to Sexual Revolution
(Crossway 2020).

1 Note: All statutory provisions and judicial decisions not originally issued in English have been
translated by the author.
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In October 2024, the Supreme Court of Argentina rejected the claim of two intend-
ing fathers who sought recognition as the sole parents of a child born through
surrogacy."* Relying on the Civil and Commercial Code — which provides that
‘children born as a result of assisted human reproduction techniques are the chil-
dren of the woman who gave birth and of the man or woman who has also given
prior, informed, and free consent [...] regardless of who contributed the gametes’'®
and which bars the recognition of more than two filial ties — the Court attributed
parentage in accordance with the long-standing principle mater certa est. Cru-
cially, the judges dismissed the argument that the absence of an explicit prohibition
implies permission, affirming that surrogacy is already regulated by the Code,
which establishes that the woman who gives birth is the legal mother. Any contract
attempting to override this statutory rule was therefore declared null and void.

Only weeks later, in November 2024, in [taly, the Parliament adopted Law
169/2024, amending Article 12 of Law 40 on Medically Assisted Procreation.'®
The reform, which entered into force on 3 December 2024, extended criminal lia-
bility extraterritorially by establishing that ‘if the acts referred to in the previous
sentence, [referred to surrogacy], are committed abroad, the Italian citizen shall
be punished in accordance with Italian law’. Surrogacy committed abroad by
Italian citizens thus became prosecutable under domestic law, widely described
in doctrine and public debate as a form of universal crime.

Although, before the reform, surrogacy was already criminalised, the prohibition
often left national and international authorities confronted with a fait accompli:
children born through surrogacy abroad were brought into Italy, and their legal
status required resolution. Judicial practice was inconsistent: in some cases, for-
eign birth certificates listing both intended parents were recognised, while in
others, only the biological parent was acknowledged, and the second parent was
directed to pursue adoption.”

14 Supreme Court of Justice of the Nation, S, I N v 4, C L, action contesting parentage, CIV
86767/2015/1/RH1 (22 October 2024).

15 Civil and Commercial Code, Art 562.

16 Law No 40 on Medically Assisted Procreation (19 February 2004) (Italy); Law No 169 amending
Law No 40/2004 (4 November 2024).

17 See Italy, Supreme Court of Cassation (Civil Section I), Judgment No 85/2024 (3 January 2024),
concerning a same-sex couple married in New York who had two children via surrogacy abroad
using the genetic material of one partner. Although both men appeared as parents on the foreign
certificates, Italian authorities recognized only the biological father. The request to transcribe
the certificates to include the second parent — the so-called genitore d’intenzione — was rejected,
with the Court affirming that ‘recourse to surrogacy, regardless of the modalities and purposes
pursued, intolerably offends the dignity of women and profoundly undermines human relations’
(para 3.2).
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Spain soon followed this restrictive trajectory, reinforcing its own prohibition
through both judicial and administrative measures. In December 2024, the Span-
ish Supreme Court delivered a plenary judgment insisting that surrogacy ‘under-
mines the moral integrity of the gestational woman and the child, who are treated
as things susceptible of commerce, deprived of the dignity proper to the human
being”.!® The ruling emphasised that surrogacy ‘violates the dignity and the free
development of personality, both of the gestational woman and of the children born
by virtue of the surrogacy agreement,’” since, under the very celebration of the con-
tract, ‘the woman and the child are treated as mere objects’. It explained that ‘the
gestational mother undertakes from the outset to hand over the child she is to carry,
and renounces, even before birth, indeed even before conception, any right derived
from her motherhood [...] the future child is objectified, for he or she is conceived
as the object of the contract, which the gestational mother (and, in this case, also
her husband) undertakes to deliver to the commissioning party or parties’.

The jurisprudence was reinforced in April 2025 by the Instruction of the Direc-
torate-General of Legal Security and Public Faith, which ordered consulates to
refuse registration of children born abroad through surrogacy.”’ By doing so,
Spain expressly defended its prohibition on the grounds of public order, making
clear that foreign surrogacy arrangements cannot override domestic law.

Also in December 2024, the 38th Family Court of Bogota, Colombia, delivered
an unprecedented decision rejecting a petition to contest the maternity of a child
born through surrogacy.”® The case had been initiated by one of the intended
parents, who sought to remove the gestational mother from the birth certificate on
the basis that the child was conceived with his gametes and an anonymous donor’s
ovum. The Court held that, under Colombian law, the woman who gave birth is
rightly recognised as the mother and went further in affirming the existence of
dual biological motherhood. As the judgment explained, ‘in cases of surrogacy
there are two biological mothers: one is the donor of the ovum, who provides
the genetic material, and the other is the woman who for nine months makes
her body available to successfully carry out the biological process of embryonic
development, that is, the gestational mother’?> The ruling concluded that even

18 Supreme Court (Civil Chamber), Judgment No 1000/2024 (4 December 2024), CENDOJ:
28079110012024100024. Section III, No 2, para 3.

1 Section III, No 2, para 2.

2 Directorate-General for Legal Security and Public Faith, Instruction on civil registration of
minors born through surrogacy abroad (28 April 2025) BOE-A-2025-8647.

21 Although a first instance ruling subject to review on appeal or through a constitutional action for
the protection of fundamental rights, the case is significant for the arguments advanced by the judge.
22 Family Court No 38 of Bogota, Judgment No 17-2023-00926-00 (4 December 2024). Legal issue
in the specific case, Section 1, Evidence of the matter.
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where the gestational mother contributes no genetic material, she is nevertheless
the biological mother, since it is she who enables the vital process of embryonic
development, without which human reproduction cannot be completed.

At the Parliament of Chile in January 2025, Bill No 17337-07 was presented,
which proposes to prohibit surrogacy in all its forms.”® The draft amends the
Civil Code by excluding surrogacy from recognised assisted reproduction tech-
niques, declaring contracts null and void, reaffirming filiation by birth, and
preserving only the general action of the biological father to claim paternity. It
also adds a new section to Title VII (On Offences Against the Family Order and
Public Morality) of the Criminal Code,* entitled ‘On Surrogacy of Maternity,’
which creates specific offences for intermediaries, organisers, healthcare profes-
sionals, and promoters, with aggravated penalties where the conduct is habitual,
profit-driven, or exploitative. Further reforms extend jurisdiction abroad through
amendments to the Organic Code of Courts, and the Health Code and Adoption
Act are also modified, for example, by excluding from adoption those who have
taken part in surrogacy agreements.

Finally, in 2025, Slovakia became unique in the global regulatory landscape as
the only State to insert an explicit constitutional ban on surrogacy. Before this
reform, surrogacy was already prohibited by ordinary legislation. Article 82 of the
Family Act provided that ‘(1) the mother of a child is the woman who gave birth
to the child; (2) agreements and contracts contrary to paragraph 1 shall be null
and void’.?® This prohibition was reinforced by Article 180 of the Criminal Code
that states: “Whoever, in violation of a generally binding legal regulation, entrusts
another person with a child for the purpose of adoption or whoever, in violation of
a generally binding legal regulation, obtains a child for the purpose of adoption,
shall be punished by imprisonment for up to three years’. The following paragraphs
aggravated the penalty by providing higher sentences of four to ten years where
there was greater benefit or serious conduct, and ten to fifteen years where the act
caused serious bodily harm, death, or another particularly grave consequence.?

The constitutional amendment approved on 26 September 2025 added to Article
15, which regulates the right to life, a new paragraph 5 with the following word-
ing: “The agreement to give birth to a child for another person is prohibited’.”” The

2 Chamber of Deputies, Bill amending various statutes to prohibit and penalise surrogacy, Docket
No 17337-07 (12 January 2025).

24 Criminal Code (1874).

% Family Act (Act No 36/2005 Coll) § 82.

26 Criminal Code (Act No 300/2005 Coll) § 180(1).

77 Constitutional Act No 422/2025 Coll amending the Constitution of the Slovak Republic
(26 September 2025) Art 15(5).
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reform enters into force on 1 November 2025, making any future attempt to regu-
late or legalise surrogacy impossible without a further constitutional amendment.

Beyond its immediate legal effects, the Slovak reform carries significant sym-
bolic and systemic implications. By constitutionalising the ban, the legislature
elevated surrogacy from a matter of statutory family law and criminal policy to
a core element of constitutional identity, closely associated with the protection
of life and fundamental values. This move substantially raises the threshold for
future regulatory change and signals a deliberate effort to entrench an abolitionist
stance against shifting political majorities or judicial reinterpretation. In compar-
ative terms, the amendment also illustrates a broader strategy observable in some
jurisdictions: the use of constitutional norms not merely to regulate reproductive
technologies, but to pre-emptively close the space for plural regulatory models
within ordinary legislation.

Taken together, these developments reveal recurring rationales underpinning
the renewed prohibitionist turn in 2024-2025. Courts and legislatures relied on
human dignity, reaffirmed mater certa est, invoked public order to resist the
recognition of foreign arrangements, and increasingly extended domestic prohi-
bitions extraterritorially; in the case of Slovakia, these strategies were reinforced
at the constitutional level.

These measures point to a regulatory moment characterised by multi-layered
legal techniques — civil, criminal, constitutional, and conflict-of-laws — aimed at
constraining both market expansion and cross-border recognition.

2. RESTRICTIVE AND EMERGENT APPROACHES

The period of 20242025 also witnessed reforms and legislative proposals that
did not embrace outright prohibition but rather introduced restricted or emergent
approaches. These initiatives typically imposed limitations — such as nationality
or residence requirements, medical necessity, or judicial oversight — aimed above
all at preventing cross-border surrogacy and its associated risks of exploitation.
The following section surveys these developments, presenting both enacted
reforms and pending bills that reflect this restricted or emergent orientation.

The most recent reform of /ndia’s surrogacy framework took place in March 2024,
when the Ministry of Health and Family Welfare amended the Surrogacy (Regu-
lation) Rules 2022, authorizing the use of a donor gamete in cases where a District
Medical Board certifies that one member of the intending couple suffers from
a medical condition preventing them from contributing gametes, provided that
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the other gamete is supplied by the couple itself.?® The amendment Act reaffirmed
the ban on commercial surrogacy, while introducing limited openings such as
the use of donor gametes and clearer eligibility criteria for altruistic surrogacy.
Prompted by judicial challenges — including cases before the Delhi High Court
and the Supreme Court involving women born without a functional uterus who,
therefore, cannot carry a pregnancy — it also reinforced sanctions against clinics
and intermediaries, underlining the prohibition of any profit-making element.
By combining narrow exceptions with strict controls, the 2024 reform signalled
a decisive departure from the period when India functioned as a global hub of
commercial surrogacy.

At the same time, reports from law-enforcement authorities and civil-society
organisations indicate that exploitative practices persist despite these reforms,
including illegal recruitment of egg donors, unlicensed fertility clinics, and other
underground arrangements that circumvent statutory safeguards.” This mixed
picture suggests that while the 2024 reform formally seeks to prevent exploitation
through prohibition and administrative controls, significant enforcement gaps
remain, pointing to the limits of formal bans in the absence of robust monitoring
and implementation mechanisms.

The case of Armenia shows a similar restrictive turn. The 2002 Law on Repro-
ductive Health and Reproductive Rights (HO-474-N) had made gestational sur-
rogacy available to both nationals and foreigners, directly transferring parentage
to intending couples and excluding the surrogate from filiative rights.® Though
defined as non-profit, the system facilitated remunerated arrangements and soon
made Armenia a hub for reproductive tourism. This openness ended with Organic
Law 317-N of 12 July 2024, which amended the 2002 law by limiting access to
citizens of Armenia only. The reform also imposed stricter eligibility for gesta-
tional women: they must be aged 2038, have at least one child, not exceed three
births or one caesarean section, and be medically certified fit. Traditional sur-
rogacy remains prohibited and contracts retain their non-commercial character,
but international participation has been curtailed.>! The combined effect of these
reforms is to bring an end to Armenia’s role as a jurisdiction open to international

28 Ministry of Health and Family Welfare, Surrogacy (Regulation) Rules 2022, as amended by
notification of 14 March 2024.

» The Times of India, ‘Unwed egg donors: Mumbai police bust international surrogacy racket;
women sent abroad with fake marriage papers’ (18 January 2026) <https:/timesofindia.indiatimes.
com/city/mumbai/unwed-egg-donors-mumbai-police-bust-international-surrogacy-racket/article-
show/126623012.cms> accessed 28 January 2026.

30 Law on Reproductive Health and Reproductive Rights HO-474-N (26 December 2002).

31 Organic Law 317-N amending the Law on Reproductive Health and Reproductive Rights
(12 July 2024).
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surrogacy arrangements, while maintaining the practice for its own citizens
under tightly regulated conditions. Contracts involving foreign intending parents
have lost legal validity and cannot be recognised by Armenian courts, whereas
Armenian citizens remain subject to the detailed criteria on age, medical fitness,
reproductive history, and filiative status introduced in 2002 and reinforced in
2024. The reform, therefore, replaced a transnationally open regime, which had
facilitated reproductive tourism, with a nationally circumscribed system that
narrows the availability of surrogacy to domestic cases only.

This regulatory shift reflects an attempt to prevent exploitation primarily by
closing the jurisdiction to international reproductive travel and by tightening eli-
gibility criteria for gestational women; whether these structural constraints will
be sufficient to eliminate abusive practices, however, remains to be seen.

In 2024, Ireland’s long-standing legal vacuum on surrogacy shifted with the enact-
ment of new legislation. Until then, the Children and Family Relationships Act 2015
had excluded surrogacy from its scope.”> In M R and Anor v An tArd-Chlaraitheoir
(2014), the Supreme Court acknowledged that ‘radical scientific developments in
assisted human reproduction ... have not been addressed in legislation’.** Citizen-
ship law followed the same pattern: in 4, B and C v Minister for Foreign Affairs
(2023), the Court held that ‘the reference to a parent [with regard to the acquisition
of citizenship by a child born outside Ireland if, at the time of birth, one parent was
an Irish citizen] must be taken to refer to either a biological father or a birth mother,’
thereby excluding non-biological intending parents from transmitting nationality.>*

Reform came with the Health (Assisted Human Reproduction) Act 2024, enacted
on 2 July 2024, which regulated domestic and international surrogacy while
prohibiting commercial arrangements.* The Act establishes the Assisted Human
Reproduction Regulatory Authority (the ‘AHRRA’), mandated to oversee the
approval of surrogacy agreements and the licensing of services. The Authority
has been formally established but is still not fully operational.’® Parentage is to
be transferred by court order after birth, subject to the surrogate’s consent. Yet
Parts 7, 8 and 12 of the Act have not been commenced by ministerial order, leav-
ing gaps in cross-border recognition. To address this, the General Scheme of the
Health (Assisted Human Reproduction) (Amendment) Bill 2024 was introduced

32 Children and Family Relationships Act 2015.

3 MR and Anor v An tArd-Chlaraitheoir [2014] IESC 60.

3 A4, B and C v Minister for Foreign Affairs [2023] IESC 17.

35 Health (Assisted Human Reproduction) Act 2024 (2 July 2024).

3¢ Established on 13 October 2025 by the Minister for Health. See <https:/www.irishstatutebook.
ie/eli/2025/s1/468/made/en/print> accessed 28 January 28, 2026.


https://www.irishstatutebook.ie/eli/2025/si/468/made/en/print
https://www.irishstatutebook.ie/eli/2025/si/468/made/en/print
https://www.irishstatutebook.ie/eli/2025/si/468/made/en/print
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in October 2024, aiming to clarify filiative and citizenship consequences.”” The
Bill remains in preparation, and its final content and practical effects, therefore,
cannot yet be assessed.

From 2025, Denmark’s legal framework on surrogacy has operated under a new
regime. For many years, the Children Act recognised only the woman who gave
birth as the legal mother, regardless of genetics, and surrogacy agreements —
domestic or foreign — were given no effect.’® Intending parents had to rely on
step-parent adoption, which could only be pursued at least three months after
birth, leaving children in a prolonged period of legal uncertainty.

This restrictive framework was challenged in KK and Others v Denmark (2022),
where the European Court of Human Rights examined the case of a child born
in Ukraine through surrogacy to two intended fathers, one of whom was Danish.
Danish authorities had refused to recognise the non-biological father, limiting him
to step-parent adoption after the statutory delay. The Court found a violation of
Article 8 ECHR, stressing that such refusal failed to strike a fair balance between
Denmark’s interest in regulating surrogacy and the child’s right to respect for
family life.*

Reform followed with Law No 1687 of 30 December 2024, which entered into
force on 1 January 2025 and amended the Children Act.* The law defines foreign
surrogacy agreements as those involving a surrogate resident abroad for at least
six months prior to conception, concluded before pregnancy, and providing for
the intended parents or parent to assume legal parenthood. Recognition is condi-
tional on a genetic link with at least one intended parent and the lawfulness of the
arrangement. It is expressly denied where the agreement was entered into under
coercion or involved illegal payment, including compensation for lost earnings.
The reform also removed the blanket bar on adoption in such cases and empow-
ered the Agency for Family Law to confer legal parenthood directly, avoiding

37 Parliament, General Scheme of the Health (Assisted Human Reproduction) (Amendment) Bill
2024, Parliamentary Bills Register (21 October 2024). See also X v Minister for Foreign Affairs
and Ors; Z (by his mother Y) v Minister for Foreign Affairs and Ors (High Court, 27 May 2025),
where the Court held that a genetic Irish mother of a child born overseas could transmit Irish
citizenship under section 7(1) of the 1956 Act, but denied that right to an intended parent with no
genetic or gestational connection. Both rulings are now under appeal before the Supreme Court.
3 Children Act, Consolidated Act No 1256 (7 September 2015, as amended).

¥ KK and Others v Denmark App No 25212/21 (ECtHR, 6 December 2022). In June 2025, the
Committee of Ministers of the Council of Europe, referencing Denmark’s legislative amendments,
adopted a resolution concluding that the country had taken all necessary measures to comply with
this ruling. See Council of Europe, Committee of Ministers, Resolution CM/ResDH(2025)140
(12 June 2025).

40 Law No 1687 amending the Children Act (30 December 2024).
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lengthy proceedings. While commercial surrogacy remains prohibited, domestic
altruistic arrangements may now benefit from streamlined procedures.

From 2024, Rwanda’s family law framework on surrogacy shifted markedly.
Before the reform, Law No 32/2016 Governing Persons and Family codified
a strictly biological conception of motherhood in Article 257: ‘The mother of
a child is presumed to be the one who gave birth to the child and who is regis-
tered in the birth record’.*! This rule remained in force until its revision by Law
No 71/2024 Governing Persons and Family, promulgated on 26 June 2024, which
for the first time explicitly addressed assisted reproduction.* Article 279 recog-
nised assisted reproduction between spouses, with or without the involvement
of a third party through a written contract, while Article 282 departed from the
earlier biological criterion of maternity by stipulating that ‘the mother of a child
born through assisted reproductive technologies is the one mentioned in the con-
tract related to that reproduction through technological means’*

This framework was further expanded by the Health Services Law, enacted on
4 August 2025.** The statute expressly defined surrogacy, introduced eligibility
requirements for surrogate mothers, imposed obligations on intending parents —
including medical coverage and acceptance of pregnancy outcomes — and prohib-
ited genetic modification and sex selection. It also required surrogates to comply
with medical instructions throughout pregnancy. Although these provisions are
formally in force, implementation remains incomplete. As of September 2025,
the Ministry of Health had not yet issued detailed guidelines, leaving unresolved
questions regarding compensation, recognition of intended parenthood, and
enforcement mechanisms.

In 2025, Greece introduced a significant reform of its surrogacy law in response
to reproductive tourism and abuses that had turned the country into a hub for
international arrangements. The immediate trigger was a scandal in Crete in
2023, when a fertility clinic was investigated for human trafficking, illegal adop-
tions, and systematic breaches of surrogacy legislation. The case also exposed
the passivity of the IVF regulator and the fact that, because surrogacy by Greek
women was socially stigmatised, clinics systematically recruited foreign women
to satisfy the domestic demand.*

4 Law No 32/2016 Governing Persons and Family (28 August 2016) Art 257.

4 Law No 71/2024 Governing Persons and Family (26 June 2024).

* Tbid Art 282.

4 Law No 027/2025 of 4 August 2025 Relating to Health Services.

4 Progress Educational Trust, ‘Eight arrested in Crete over surrogacy and IVF fraud’ (21 August
2023) <https:/www.progress.org.uk/eight-arrested-in-crete-over-surrogacy-and-ivf-fraud/> ac-
cessed 25 September 2025.


https://www.progress.org.uk/eight-arrested-in-crete-over-surrogacy-and-ivf-fraud/
https://www.progress.org.uk/eight-arrested-in-crete-over-surrogacy-and-ivf-fraud/
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Law 5197/2025 of 30 January 2025 tightened the framework by requiring appli-
cants to prove medical infertility, excluding gender-related inability to gestate
as a qualifying condition, reaffirming that surrogacy agreements must remain
gratuitous and in writing, and clarifying that judicial approval would only take
effect once the decision became irrevocable.*® At the same time, amendments
restricted access to surrogacy to cases where both the intended parents and the
surrogate are permanent residents of Greece, thereby curtailing cross-border
practices. Transitional provisions safeguarded permits already granted.

By combining stricter medical criteria with territorial restrictions, the 2025
reform represented a decisive shift towards a restrictive model. Its effectiveness
will ultimately depend on the Ministry of Health issuing detailed implementing
measures to secure uniformity in judicial practice and enforcement.

3. PERMISSIVE TENDENCIES

The most significant permissive developments in 2024-2025 occurred in the
United States and in Australia.

In Michigan (USA), surrogacy had been expressly prohibited for more than three
decades. The Surrogate Parenting Act of 1988 declared all surrogacy contracts
void and unenforceable, whether altruistic or compensated, and imposed civil
and criminal penalties where remuneration was involved. Custody disputes could
even result in recognition of the surrogate’s parental rights irrespective of con-
tractual terms, reflecting the legislature’s determination to uphold the surrogate’s
maternal status and to deter commercialisation.*’” The legal landscape shifted
when, on 9 November 2023, the House of Representatives approved Bill 5207 on
assisted reproduction, followed by Senate approval on 19 March 2024. The new
Assisted Reproduction and Surrogacy Parentage Act authorised surrogacy agree-
ments subject to judicial validation, providing that ‘Before, on, or after the birth
of a child conceived by assisted reproduction under a surrogacy agreement that
complies with this part, a party to the agreement may commence an action ... for
entry of a parentage judgment ... the court must, without holding a hearing unless
the surrogate challenges the accuracy of the attorney certificates, enter a judgment
of parentage’*® Safeguards include a minimum age of twenty-one, prior child-
birth, medical and psychological evaluation, and mandatory independent legal
representation for all parties, paid by the intended parents. The surrogate retains

4 Law No 5197/2025 of 30 January 2025 amending Article 1458 of the Civil Code.
47 Surrogate Parenting Act 1988, MCL §§ 722.851-863.
# Assisted Reproduction and Surrogacy Parentage Act, Public Act 3 of 2024.
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autonomy over medical decisions, including acceptance of embryo transfers or
caesarean delivery, and may receive compensation. Amended birth certificates
must list the intended parents; gamete donors are excluded from parentage, and
children born through validated agreements acquire inheritance rights.*’

In Massachusetts, by contrast, there had been no statutory prohibition but also no
comprehensive framework. Chapter 209C of the General Laws governed children
born out of wedlock, and case law such as Partanen v Gallagher (2016) extended
recognition to non-biological parents in certain contexts. Intended parents rely-
ing on surrogacy had to resort either to adoption proceedings or to court-issued
parentage orders, depending on judicial discretion, which reflected the absence of
a comprehensive statutory framework.*® Reform came with the Act to Ensure Legal
Parentage Equality, adopted on 1 August 2024 and effective from 1 January 2025,
which comprehensively restructured the parentage regime. It protects surrogacy
agreements irrespective of marital status, gender, sexual orientation or genetic link,
and allows filiative ties to be established from the outset of the process. Gestational
and genetic surrogacy agreements are subject to expedited judicial validation,
securing filiative certainty for intended parents at birth and excluding the surrogate
from parental status.” While this design reduces legal uncertainty, it also shifts
the regulatory centre of gravity towards facilitating intended parenthood, raising
questions — within this article’s framework — about the depth of scrutiny afforded to
consent, commodification, and the child’s long-term interests.

In Australia, permissive tendencies have advanced through both national and
State-level initiatives. On 3 June 2025, the Australian Law Reform Commission
published its Review of Surrogacy Laws: Issues Paper, which opened a consul-
tation process on the possibility of national harmonisation. The document iden-
tified reform priorities, including reconsideration of permissible compensation
for surrogates, clearer parameters for the recognition of international parentage
orders, and stronger guarantees of the child’s right to know his or her genetic and
gestational origins.?

At the state level, the most significant development occurred in Western Australia,
where on 13 August 2025 Parliament introduced the Assisted Reproductive Tech-
nology and Surrogacy Bill 2025. The bill repeals existing legislation and expands
access by prohibiting discrimination on the basis of sex, sexual orientation, rela-
tionship status, or religion. It provides that, once a surrogacy agreement has been

# Ibid, provisions on safeguards and legal effects.

0 Partanen v Gallagher 59 NE 3d 1133.

5! Parentage Act, ‘Act to Ensure Legal Parentage Equality’, ch 276 of the Acts of 2024.

52 Australian Law Reform Commission, Review of Surrogacy Laws: Issues Paper (ALRC, 3 June
2025).
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filed and considered by the Family Court, a parentage order may be issued after
birth, transferring legal parenthood to the intending parents.”* By broadening
eligibility and streamlining procedures, the bill consolidates the normalisation of
surrogacy within the state’s legal framework.

In New South Wales, reform debates have taken place through parliamentary
inquiries. The Terms of Reference of the most recent inquiry required examination
of ‘barriers to accessing assisted reproductive treatment, including in vitro fertil-
isation (IVF) technology and surrogacy, ... changes to government policies and
procedures to better support families and surrogates, ... [and] relevant national
and international laws that impact on surrogacy arrangements’.>* The inquiry was
limited to regulatory issues and did not extend to a broader ethical assessment of
surrogacy, thereby illustrating the current emphasis of parliamentary debates on
technical and procedural aspects.

Taken together, these permissive reforms prioritise accessibility, legal certainty,
and procedural streamlining rather than regulatory restraint. By facilitating early
or near-automatic recognition of intended parenthood, validating compensation,
and simplifying approval mechanisms, the emerging frameworks risk marginalis-
ing the gestational woman’s positional vulnerability and subordinating the child’s
interests to adult reproductive projects. While designed to reduce legal limbo and
cross-border disputes, this emphasis on efficiency and coordination may also
weaken opportunities for substantive scrutiny of consent, commodification, and
longer-term welfare implications. In comparative terms, the US State reforms and
the Australian initiatives thus illustrate a trajectory towards the normalisation of
surrogacy through legal facilitation, a development that sits in tension with the
dignity-based and child-centred principles articulated earlier in this article.

IV.INTERNATIONAL AND REGIONAL DEVELOPMENTS

Between 2024 and 2025, international and regional initiatives reframed surrogacy
as an issue of human rights and trafficking in persons. The European Union and
the United Nations recognised that reproductive exploitation — and particularly
surrogacy for commercial or coercive purposes — cannot be treated as a neutral
private arrangement but must be understood as a sphere where dynamics of vio-
lence, servitude, and commodification of the female body are reproduced.

53 Assisted Reproductive Technology and Surrogacy Bill 2025 (WA, 13 August 2025).
54 Parliament of New South Wales, Terms of Reference, Inquiry into Barriers to Assisted Repro-
ductive Treatment (NSW 2025).
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A decisive milestone was EU Directive 2024/1712, adopted on 13 June 2024,
amending Directive 2011/36/EU on preventing and combating trafficking in
human beings. For the first time, reproductive exploitation, especially coercive
surrogacy, was expressly included among recognised forms of trafficking. The
Directive broadened the notion of exploitation to cover economic benefits derived
from the use of another’s reproductive body.”> Member States must criminalise
coercive or exploitative surrogacy, intensify preventive measures such as aware-
ness campaigns, and provide comprehensive assistance to victims, including
medical care, psychological support, legal aid, and reintegration programmes. In
this way, EU law links surrogacy to States’ positive obligations to protect wom-
en’s dignity and integrity.

This approach was echoed at the universal level through UN General Assembly
Resolution A/RES/79/154, adopted on 13 November 2024. The Resolution con-
demned exploitative surrogacy as a form of trafficking and called for strategies
addressing its causes, explicitly noting the role of poverty, gender inequality, and
lack of access to reproductive health services in pushing vulnerable women into
asymmetric contractual arrangements.*® It also promoted international cooper-
ation, information exchange, and the collection of disaggregated data to ensure
evidence-based public policy.

Further momentum came with the Report of the UN Special Rapporteur on
violence against women and girls, Reem Alsalem, published on 14 July 2025.
The Rapporteur identified surrogacy as a form of violence with multiple dimen-
sions: economic, psychological, physical, and reproductive. She also warned of
the trafficking risks associated with international demand that fuels clandestine
networks. On this basis, the report called for the global abolition of commercial
surrogacy, advocating a model inspired by Nordic prostitution laws that sanction
commissioning parents and intermediaries while treating gestational women as
subjects of protection. The report concluded that commodification of the female
body is irreconcilable with a human-rights and gender-justice approach.’’

The recommendations were explicit. The Rapporteur stated that ‘the practice
of surrogacy is characterized by exploitation and violence against women and
children, including girls. It reinforces patriarchal norms by commodifying and
objectifying women’s bodies and exposing surrogate mothers and children to seri-
ous human rights violations’.*® In her conclusions she urged States ‘at the interna-

5 Directive 2024/1712 amending Directive 2011/36/EU, Art 2.

% UNGA Res 79/154 (13 November 2024) Art 16.

57 UN Human Rights Council, ‘Report of the Special Rapporteur on violence against women and
gitls, its causes and consequences, Reem Alsalem’ UN Doc A/HRC/59/38 (14 July 2025).

38 Ibid para 69.
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tional level, [to] take steps towards eradicating surrogacy in all its forms. Pending
its abolition, States must take action to prevent further harm and strengthen the
protection of the rights of women and children involved in surrogacy arrange-
ments; (b) Work towards adopting an international legally binding instrument
prohibiting all forms of surrogacy’.® She further called on States to ‘(j) Ensure
that the best interests of the child are the primary consideration in all decisions
relating to parentage and care; (k) Require that any transfer of parental rights
from the birth mother occur only through judicial adoption processes that include
parental suitability screening, equivalent to normal adoption procedures’.*® These
recommendations included penalising commissioning parents, clinics and agen-
cies, decriminalising surrogate mothers, providing exit strategies for women and
intermediaries, and prohibiting the advertising of surrogacy services.

Finally, on 18 September 2025, the Special Rapporteur issued a Guidance Doc-
ument examining the concept of consent in laws on violence against women. It
underlined that ‘most surrogate mothers come from lower-income backgrounds
and are in a weaker position compared to the commissioning parents’, so that the
promise of a ‘life-changing amount of money’ makes their consent illusory. It
observed that women are frequently required to ‘relinquish medical decision-mak-
ing rights or waive confidentiality in advance’,*" and stressed that consent cannot
be described as informed when agreements are presented in foreign or overly
legalistic language and women are unaware of serious health risks.®> The text also
affirmed that ‘children, including girls, born through surrogacy, cannot consent
to this practice and to being transferred from the birth mother to the receiving
party’.®* The conclusion was categorical: ‘in situations where grave and irrevers-
ible harm is inflicted, including in the context of ... surrogacy ..., any alleged
consent should be considered legally invalid’.**

V. CONCLUSIONS

The comparative review of reforms and judicial decisions confirms that surrogacy
remains a profoundly contested phenomenon at the intersection of law, ethics,

¥ Ibid para 70(a)—(b).

¢ Tbid para 70(j)—(k).

' UN Human Rights Council, ‘Guidance Document on Consent in the Context of Laws on Vio-
lence against Women’ (18 September 2025) para 44.

©2 Ibid para 45.

% Ibid para 46.

% Tbid para 91(d).
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and culture. Approaches diverge: some jurisdictions adopt prohibitions, others
establish permissive frameworks, while still others restrict access to their own
nationals. These models demonstrate that regulation is not a merely technical
exercise but reflects divergent cultural understandings of reproduction, kinship,
and the rights of women and children. They also reveal contrasting conceptions
of family and public order and, ultimately, the ethical values each national com-
munity regards as constitutive of its legal identity.

Advocates of regulated or altruistic surrogacy have advanced a series of argu-
ments that merit explicit consideration. They contend that carefully designed
permissive regimes — through judicial oversight, licensing of intermediaries,
mandatory counselling, limits on compensation, and post-birth consent require-
ments — can reduce exploitation, enhance transparency, and secure the legal status
of children while respecting women’s autonomy and reproductive choice. From
this perspective, prohibition is said to drive practices underground and across
borders, whereas regulation is presented as the more realistic harm-reduction
strategy in a globalised reproductive market.

From the perspective adopted in this study, such regimes may indeed introduce
procedural safeguards or mitigate specific risks in individual cases; however, these
mechanisms remain insufficient to address the structural features of surrogacy
identified above: the commodification of gestation, persistent power asymmetries
shaped by gender and socio-economic inequality, pressures on consent, and the
transformation of adult reproductive desires into legally enforceable entitlements.
The critical assessment developed here therefore goes beyond questions of regu-
latory design and targets the underlying social and market logics that permissive
frameworks leave intact.

Against this backdrop, the analysis further suggests that none of the prevailing
models offers a fully adequate response to the structural risks identified in this arti-
cle. Permissive regimes may provide legal certainty and procedural safeguards yet
normalise contractual gestation; restrictive frameworks can limit participation and
cross-border markets but often displace exploitation to other jurisdictions; and pro-
hibitionist laws articulate strong dignity-based commitments but remain porous in
the absence of international coordination. While some regimes incorporate limited
protective mechanisms, each model ultimately leaves serious structural risks unre-
solved: permissive models exploit, restrictive models displace, and prohibitionist
models leak — none, in their current form, succeeds in protecting those most at risk.

It is against this background that recent international developments acquire their
full significance. The wave of reforms adopted between 2024 and September 2025
across multiple continents demonstrates that surrogacy is not a regional concern
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but a genuinely global regulatory challenge. Echoing this momentum, the UN
Special Rapporteur on violence against women and girls has emphasised that the
regulation of consent and reproductive exploitation cannot be left to domestic law
alone and, in her 2025 report to the Human Rights Council, explicitly called for
the abolition of surrogacy as incompatible with women’s dignity and children’s
rights. In parallel, the 2023 Casablanca Declaration articulates a civil-society
demand for universal abolition in the name of those same values.*

The convergence of legislative innovation, institutional engagement, and advo-
cacy thus points toward a strong case for international action. Whether through
the expansion of instruments such as the Palermo Protocol®® or CEDAW, or
through the negotiation of a dedicated convention, this article argues that only an
abolitionist framework at the international level offers the most coherent response
to the structural harms identified here. At the same time, the comparative diver-
gence documented above underscores that any such move would confront sig-
nificant feasibility and transition challenges, including the treatment of children
already born through surrogacy, the management of cross-border situations, and
the coordination of enforcement across heterogeneous legal systems. Addressing
these transitional questions is therefore not peripheral but central to the credibility
and practical effectiveness of any future international regime.
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Abstract

The main objective of this publication is to demonstrate that the process of accession
of the European Union (EU) to the Convention for the Protection of Human Rights
and Fundamental Freedoms, signed in Rome on 4 November 1950, entails significant
consequences not only for the EU as an organization, but also for its Member States.
Particular emphasis is placed on the implementation of the co-respondent mechanism,
which is designed to ensure coherent participation of both the EU and its Member States
in proceedings before the European Court of Human Rights (ECtHR). The analysis
highlights that the introduction of this mechanism requires the development of procedural
pathways and institutional practices.

The article examines the dual dimension of these consequences, illustrating them
through the example of the role of the Government Agent representing the parties
before the ECtHR — a function that has so far received relatively little attention in the
literature. By focusing on this underexplored aspect, the study sheds light on how the
co-respondent mechanism may affect both the practical organization of representation
and the broader framework of interaction between the EU and its Member States in
Strasbourg proceedings.
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I. INTRODUCTION

The accession of the European Union (EU) to the Convention for the Protection
of Human Rights and Fundamental Freedoms (ECHR) was initiated in 1979.!
The process has been described from different angles by many scholars.? This
publication aims to describe the co-respondent mechanism and the consequences
of accession in relation to the practical aspects of cooperation between the EU
Member States, represented by the Government Agents, and the European Union,
and its future representative. Moreover, this publication also provides an oppor-
tunity to examine more broadly the institution of the Government Agent, whose
role is invaluable, by looking at the example of the Plenipotentiary of the Minister
of Foreign Affairs for Proceedings before the European Court of Human Rights.?

! Bulletin of the European Communities, ‘Accession of the Communities to the European Conven-
tion on Human Rights’ COM (79) 210 final, 2 May 1979.

2 See, e.g., Jed Odermatt, ‘The EU’s Accession to the European Convention on Human Rights: An
International Law Perspective’ (2015) 47 New York University Journal of International Law and
Politics 59; Przemystaw Tacik, ‘After the Dust Has Settled: How to Construct the New Accession
Agreement after Opinion 2/13 of the CJEU” (2017) 18 German Law Journal 919; Jorg Polakiewicz,
‘Accession to the European Convention on Human Rights (ECHR) — an Insider’s View Addressing
One by One the CJEU’s Objections in Opinion 2/13’ (2016) 36 Human Rights Law Journal 10;
Adam Lazowski and Ramses A Wessel, ‘When Caveats Turn into Locks: Opinion 2/13 on Acces-
sion of the European Union to the ECHR’ (2015) 16 German Law Journal 179.

3 See Adam Bodnar, ‘Instytucjonalne aspekty wykonywania wyrokow Europejskiego Trybunatu
Praw Cztowieka w sferze stanowienia prawa’ in Andrzej Wrobel (ed), Zapewnienie efektywnos-
ci orzeczen sqdow miedzynarodowych w polskim porzqdku prawnym (Warsaw: Wolters Kluw-
er 2011) 261; Adam Bodnar, ‘Metodologia’ in Wykonywanie orzeczen Europejskiego Trybunatu
Praw Czlowieka w Polsce. Wymiar instytucjonalny (Warsaw: Helsinska Fundacja Praw Cztow-
ieka 2018); Joanna Chrzanowska, ‘Rola Agenta Rzadu w postgpowaniach przed Europejskim
Trybunalem Praw Czlowieka’ in Reprezentacja Rzeczypospolitej Polskiej przed Europejskim
Trybunalem Praw Czlowieka — ponad dwie dekady doswiadczen Ministerstwa Spraw Zagran-
icznych (Warsaw: Ministry of Foreign Affairs 2017); Anna M¢zykowska, ‘Rola agenta rzadowego
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It will also demonstrate areas where future relations of the EU Member States
may face challenges in connection with the accession to the ECHR, particularly
in the context of cooperation between the Government Agents.

II. THE ROLE AND POSITION OF GOVERNMENT AGENTS
IN THE COUNCIL OF EUROPE STATES

At the outset, it should be noted that the institution of the Government Agent was
established in Rule 35 of the Rules of Court of the European Court of Human
Rights (hereinafter: ECtHR Rules or Rules), entitled: Representation of Contract-
ing Parties.* It reads: ‘The Contracting Parties shall be represented by Agents,
who may have the assistance of advocates or advisers’.’

For the sake of clarity, it is worth analysing the linguistic aspects of this pro-
vision. The official versions of the ECtHR Rules — just as of the Convention
itself — are those drafted in English and French.® In both these official scripts, the
term ‘agent’ is used in Rule 35. However, as recognized by Bogdan Aurescu, the
Court and legal commentators use the term Government Agent instead of State
Agent.” The consistency of terminology used across the different States-parties
to the European Convention on Human Rights remains a challenge. In Poland,
for instance, it is rendered as: the Agent of the Minister of Foreign Affairs for
Proceedings before the European Court of Human Rights (Petnomocnik Ministra
Spraw Zagranicznych do spraw postepowan przed Europejskim Trybunatem

w postepowaniach przed Europejskim Trybunatem Praw Czlowieka — kilka uwag z perspektywy
polskiej’ (2011) 1 Themis Polska Nova <https:/doi.org/10.15804/tpn2011.1> accessed 30 Septem-
ber 2023; Anna M¢zykowska, ‘The Role of a State Agent in the Proceedings before the European
Court of Human Rights — Changes in the Existing Practice and New Challenges Following Entry
into Force of the Protocol No 14 in 5th Warsaw Seminar on Human Rights (Warsaw: Ministry of
Foreign Affairs 2012); Iwona Wronska, ‘Pozycja ustrojowa wtadzy wykonawczej w Polsce w as-
pekcie wykonywania wyrokéw Europejskiego Trybunatu Praw Czlowieka — wybrane zagadnie-
nia’ (2016) 20B Biatostockie Studia Prawnicze 203.

4 European Court of Human Rights, Rules of Court (15 September 2025) <https:/www.echr.coe.
int/documents/d/echr/rules_court_eng> accessed 24 October 2025.

3 Ibid.

¢ Convention for the Protection of Human Rights and Fundamental Freedoms (European Conven-
tion on Human Rights, opened for signature on 4 November 1950, entered into force on 3 Septem-
ber 1953) 213 UNTS 221, as amended, Art 59.

7 Bogdan Aurescu, ‘Organizational and Procedural Aspects of the Institution of State Agent before
the ECHR and ICJ: Some Romanian Perspectives’ (2007) 6(2) Chinese Journal of International
Law 363.
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Praw Cziowieka).? In Italy, it is the Government Agent in defence of the Ttalian
State before the European Court (Agente di Governo a difesa dello Stato italiano
dinanzi alla Corte europea).’

Government Agents play an essential role in proceedings before the European
Court of Human Rights because they act as the State’s principal representatives
and coordinators within the system established by the European Convention on
Human Rights. In practice, they manage the State’s defence in Strasbourg proceed-
ings, maintain official communication with the Court, and coordinate the position
of domestic authorities involved in a case. Their responsibilities also extend to
negotiating friendly settlements with applicants under Article 39 of the European
Convention on Human Rights and proposing unilateral declarations when a set-
tlement cannot be reached. These tasks require not only legal expertise but also
diplomatic skills, as Agents often engage in complex negotiations aimed at resolv-
ing disputes while ensuring compliance with Convention standards. Importantly,
their role is not limited to defending State interests: when negotiating settlements
or formulating unilateral declarations, they must also ensure that the proposed
solutions adequately protect the applicant’s rights under the Convention, a process
supervised by the Court itself. For these reasons, Government Agents occupy
a crucial position at the intersection of national legal systems, international adju-
dication, and diplomatic practice, contributing both to the effective functioning of
the Strasbourg system and to the protection of individual human rights.

Apart from the said Rule 35, the ECtHR Rules do not establish any detailed stand-
ards concerning Government Agents, leaving it to the discretion of the States
Parties to the ECHR to design their procedural representation and activities of
their Government Agents. However, the institutions of these agents are referred to
in relation to several specific provisions in the ECtHR Rules, including, notably,
Rule 28(2)(b), which orders that a judge who has previously acted as a Government
Agent in proceedings be removed from the panel. With regard to correspondence

8 Article 35 of the Rules of Court, which is annexed to the commentary entitled The Convention for
the Protection of Human Rights and Fundamental Freedoms. Volume I1: Commentary on Articles
19-59 and Additional Protocols, translated by Renata Degener, uses the term ‘przedstawiciel’. MA
Nowicki, in his translation of the same provision of the Rules of Court, uses the term ‘pefnomoc-
nik’. In both legal literature and practice, the terms ‘zastgpca procesowy Rzgdu’ and ‘Petnomoc-
nik Rzqdu’ are also used. The term was used by a person holding the position of Pefnomocnik in
the publication Reprezentacja Rzeczypospolitej Polskiej przed Europejskim Trybunatem Praw
Czlowieka — ponad dwie dekady doswiadczen Ministerstwa Spraw Zagranicznych. It also appears
in Zarzadzenie nr 7 Ministra Spraw Zagranicznych w sprawie ustanowienia i zadan Petnomoc-
nika Ministra Spraw Zagranicznych do spraw postgpowan przed Europejskim Trybunatem Praw
Cztlowieka.

® Presidency of the Council of Ministers, ‘Sistema CEDU’ <https:/presidenza.governo.it/CON-
TENZIOSO/contenzioso_europeo/sistema_cedu_3.html#3> accessed 23 September 2025.
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sent by the ECtHR, Rule 77 names the Government Agent as the person to be
informed of the date of the hearing during which the Chamber will issue the
judgment. Moreover, Article 37> of the Rules states that communications or noti-
fications addressed to the Agents shall be deemed to have been addressed to the
parties. These examples, except for Rule 28, indicate that these are procedural
provisions. Therefore, the ECtHR Rules are not a source of detailed regulations
concerning the role of the Government Agent, and his competencies should be
viewed in light of the powers and obligations imposed on the States Parties by the
Convention and the Rules.

In this context, it should be noted that by performing their activities, Government
Agents exercise diplomatic functions.”® The latter are defined in Article 3 of the
1961 Vienna Convention on Diplomatic Relations.!" The key functions of Govern-
ment Agents are as follows: protection of the interests of the State, negotiation,
and observation.'? Referring to Julian Sutor’s statement that ‘(in) connection with
(...) the development of new forms, methods, and means of diplomacy — there is
a visible evolution of the functions of modern diplomacy’, it should be pointed out
that these functions, in the context of activities of Government Agents, have been
reformulated and given a new, specific significance.!®

Since there are no pre-defined procedures for appointing Government Agents and
since their place within internal State structures has not been prescribed, multiple
different models have been allowed to operate next to each other. This in itself
also reflects the discretion States enjoy in deciding on how diplomatic functions
are to be regulated and implemented.

Within the system of the Council of Europe, States have adopted various regula-
tions on the appointment of Government Agents. Some structurally place them as
part of the activities of the ministry responsible for foreign policy, while others
place them within the division responsible for the justice system.

In Poland, from the moment the Court’s jurisdiction was recognized, the Govern-
ment Agent has been structurally attached to the Ministry of Foreign Affairs. The
process of establishing this position was difficult due to disputes on where to place

12 As understood by Julian Sutor, Prawo dyplomatyczne i konsularne (Wolters Kluwer 2019) 39.

' Vienna Convention on Diplomatic Relations (adopted on 18 April 1961, entered into force on
24 April 1964) 500 UNTS 95.

12 Eileen Denza, ‘Functions of a Diplomatic Mission’ in Diplomatic Law: Commentary on the
Vienna Convention on Diplomatic Relations (4" edn, Oxford Commentaries on International Law,
OUP 2016, online edn, Oxford Law Pro) <https://doi.org/10.1093/1aw/9780198703969.003.0005>
accessed 24 September 2025

13 Sutor (n 10) 128.
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it in the government and administration. These long-unresolved discussions meant
that the first appointment was delayed by two years." Ultimately, the placement
of the Agent within the Ministry of Foreign Affairs (MFA) received support from
many government representatives, including the distinguished Polish diplomat
Janusz Stanczyk."” He argued his support for such a model by pointing to the
neutrality and impartiality of the government’s procedural representatives who, in
their positions, present information and comments on the actions of various entities,
including independent ones, such as courts.'® Moreover, as Stanczyk noted, it is not
insignificant that Strasbourg proceedings largely influence the country’s image on
the international arena; hence, the role and responsibility of diplomacy are vital."”
Justyna Chrzanowska, who served as the Government Agent for many years, agreed
with what Stanczyk was arguing. She pointed out that procedural representation in
cases that do not directly concern the MFA allows for a balanced stance that takes
into account both the international context, including the case law of the European
Court of Human Rights, and important determinants of domestic policy."

According to Adam Bodnar, Poland’s set-up is similar to the Dutch model" and,
at the same time, the most popular one. Such a solution is now in place in, for
example, Sweden?® or Ireland.?!

Bodnar also refers to the German model, in which the Government Agent has
a status equivalent to that of the Deputy Minister of Foreign Affairs.?> The assign-

14 Krzysztof Drzewicki, ‘Doswiadczenia pierwszej dekady obowigzywania EKPCz w Polsce’
in Europejska Konwencja Praw Czlowieka — 25 lat zmian oblicza polskiego prawa i prakty-
ki (Warsaw 2019) 30.

15 ‘Dziat kadr’ Polityka <https:/www.polityka.pl/archiwumpolityki/1848554.1.dzial-kadr.read>
accessed 30 September 2023.

16 Janusz Stanczyk, ‘Perspektywa historyczna postepowan przeciwko Polsce przed Europejskim
Trybunalem Praw Czlowieka’ in Reprezentacja Rzeczypospolitej Polskiej przed Europejskim
Trybunatem Praw Czlowieka — ponad dwie dekady doswiadczen Ministerstwa Spraw Zagran-
icznych (Warsaw: Ministry of Foreign Affairs 2017).

17 Tbid 20.

18 Justyna Chrzanowska, ‘Rola Agenta Rzgdu w postgpowaniach przed Europejskim Trybunatem
Praw Czlowieka’ in Reprezentacja Rzeczypospolitej Polskiej przed Europejskim Trybunatem
Praw Czlowieka — ponad dwie dekady doswiadczen Ministerstwa Spraw Zagranicznych (Warsaw:
Ministry of Foreign Affairs 2017) 29.

1 Adam Bodnar, ‘Instytucjonalne aspekty wykonywania wyrokow Europejskiego Trybunatu Praw
Cztowicka w sferze stanowienia prawa’ in Andrzej Wrobel (ed), Zapewnienie efektywnosci orze-
czen sqdow miedzynarodowych w polskim porzgdku prawnym (Warsaw: Wolters Kluwer 2011) 265.
20 Tbid.

2 Government of Ireland, ‘European Court of Human Rights’ <https:/www.dfa.ie/our-role-pol-
icies/international-priorities/international-law/courts-tribunals-dispute-mechanisms/european-
court-of-human-rights/> accessed 24 September 2025.

22 Bodnar (19) 265.
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ment of such a high rank to the Government Agent within the hierarchy of State
authorities in the Federal Republic of Germany should be appreciated. However, it
should be emphasized that his role is limited solely to supervising the execution of
judgments and does not extend to procedural representation, which, from the per-
spective of regulations found in Polish legislation, is one of the Agent’s key tasks.
Consequently, the German Government Agent’s functions concerning relations
with the European Court of Human Rights are carried out by individuals who
are structurally linked to the Ministry of Justice.” Although placing this position
entirely under this ministry may be controversial and has been the subject of many
discussions, in Poland too, according to Government Agent Hans-Jorg Behrens,
his placement within the public administration structure of the German Minister
of Justice does not hinder the performance of his duties.* Similar solutions have
been applied in the Slovak Republic, the Czech Republic, the Republic of North
Macedonia, and the Kingdom of Belgium.?

III. THE CO-RESPONDENT MECHANISM
AND JOINT RESPONSIBILITY OF THE RESPONDENT
AND THE CO-RESPONDENT

The process of inclusion of the co-respondent mechanism is not as long as the
entire process of accession. The concept of a co-respondent was introduced in
the first draft of the accession agreement of 2013.2 The mechanism, as such,
provided an acceptable solution to solving the problem of the EU’s participation
in the ECHR system.

It was deemed necessary to reflect the EU’s unique status as a non-State entity
with an autonomous legal order and that it was joining the Convention alongside
its Member States.

2 Hans-Jorg Behrens, ‘Voice in the Discussion, Theme I1I: The Contribution of the Government
Agent to the Execution of Judgments of the European Court of Human Rights’ in The Role of
Government Agents in Ensuring Effective Human Rights Protection (Council of Europe 2008) 93
<https:/rm.coe.int/16806f151b> accessed 30 September 2023.

24 Tbid 93.

2 Vit Schorm, ‘Theme I: The Role of the Government Agent in Representing the Member State
before the European Court of Human Rights’ in The Role of Government Agents in Ensuring Ef-
fective Human Rights Protection (Council of Europe 2008) 28.

26 CDDH, Fifth Negotiation Meeting between the CDDH Ad Hoc Group and the European Com-
mission on the Accession of the European Union to the European Convention on Human Rights,
Final Report to the CDDH (47+1(2013)008, 10 June 2013).
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Given that the EU acts may be implemented by Member States while treaty provi-
sions may be implemented by the EU institutions, accession could create a peculiar
situation where a legal act is adopted by one Contracting Party but implemented
by another. The creation of the co-respondent status stems from the fact that third-
party intervention, in line with Article 36 of the Convention, is insufficient, as it
does not allow for sharing responsibility for a potential violation of the ECHR. The
first attempt was done in the 2013 Draft Accession Agreement,” which was then
critiqued in the CJEU Opinion 2/13 on EU accession to the ECHR.*® A detailed
analysis of the co-respondent mechanism was carried out by Tina Korosec,” Paul
Gragl*® and Przemystaw Tacik.! This publication does not aim to repeat it. Simi-
larly, it does not aspire to assess the compliance of the current 2023 Draft Accession
Agreement or the correspondent mechanism with the position of the CJEU.*

What is important for the perspective of this research is that the co-respondent
mechanism is kept in the 2023 Draft through the addition of paragraph 4 to Article
36 of the Convention, which reads as follows: ‘The European Union or a Member
State of the European Union may become a co-respondent to proceedings by deci-
sion of the Court in the circumstances set out in the Agreement on the Accession
of the European Union to the Convention for the Protection of Human Rights
and Fundamental Freedoms. A co-respondent is a party to the case. The admis-
sibility of an application shall be assessed without regard to the participation of
a co-respondent in the proceedings’** The second provision important from the
perspective we have taken to look into the consequences of these amendments is
the special Article 3(8) of the Draft Accession Agreement of 2023 which states:

27 Tbid.

28 Opinion 2/13 (Accession of the European Union to the European Convention for the Protection
of Human Rights and Fundamental Freedoms) ECLI:EU:C:2014:2454, [2014] OJ C64/2 <https://
curia.europa.eu/juris/document/document.jsf?docid=160882&doclang=en&utm_source=chatgpt.

com>.

» Tina KoroSec, ‘The Co-Respondent Mechanism before the European Court of Human Rights:
An Adequate Procedural Solution or a Flawed Mechanism?’ (2014) 14 Human Rights Law Re-
view 351; Paul Gragl, The Accession of the European Union to the European Convention on Hu-
man Rights (Modern Studies in European Law, Hart Publishing 2013) 138-171.

30 Paul Gragl, The Accession of the European Union to the European Convention on Human
Rights (Modern Studies in European Law, Hart Publishing 2013) 138—-171.

3! Przemystaw Tacik, Przystgpienie Unii Europejskiej do Europejskiej Konwencji Praw Czlo-
wieka (Instytut Wydawniczy EuroPrawo 2017) 429-536.

32 See Jorg Polakiewicz and Irene Suominen-Picht, ‘Now or Never — One Year After the Closure of
the Second Negotiation Round for the EU’s Accession to the ECHR: Will the Agreement Reached
Suffice to Make Accession (Finally) a Reality?’ (2025) 6 European Convention on Human Rights
Law Review 102-129.

3 CDDH Ad Hoc Negotiation Group (“46+17), Final Consolidated Version of the Draft Accession
Instruments (46+1) (2023) 36, 17 March 2023.
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‘If the violation in respect of which a High Contracting Party is a co-respond-
ent to the proceedings is established, the Court in its judgment shall hold the
respondent and the co-respondent jointly responsible for that violation’.** This is
called a ‘joint responsibility’ principle,* in which closer cooperation between the
respondent and the co-respondent is necessary.

This issue has been examined in detail by Przemystaw Tacik in his monograph,
where he distinguishes between different models of ‘joint responsibility’ arising
from the various modes of the creation and implementation of EU law.*¢ Irre-
spective of these distinctions, the mechanism as designed is intended to preserve
the autonomy of EU law and to ensure that the European Court of Human Rights
refrains from independently determining the separate attribution of responsibility
between the Member States and the European Union. This, in turn, suggests that,
from the perspective of the Council of Europe framework, cooperation between
the Agents of the Governments of both the respondent and the co-respondent
should focus on aspects other than the shifting of responsibility between them.

It is worth stressing, as Tobias Lock notes, that the co-respondent mechanism
entails joint responsibility of the EU and its Member States, which greatly
improves enforcement prospects.’” This follows not only from the Committee
of Ministers’ supervision of both parties but also from the duty of loyal cooper-
ation under Article 4(3) TEU, which binds the EU and Member States to ensure
compliance, including through enforcement mechanisms of the EU law.*® From
a research perspective, what is particularly important is the duty of cooperation
that arises between the EU and its Member States in such circumstances.

IV. GOVERNMENT AGENTS IN MEMBER STATES
OF THE EUROPEAN UNION

As previously noted, the Contracting Parties of the ECHR have considerable free-
dom in deciding how to establish and organise the position of their Government

34 Ibid.

35 Christos Giakoumopoulos and David Milner, ‘Accession of the European Union to the European
Convention on Human Rights: A View From Inside the Council of Europe’ (2025) 6 European
Convention on Human Rights Law Review 15, 23.

36 Przemystaw Tacik, Przystgpienie Unii Europejskiej do Europejskiej Konwencji Praw Czlowie-
ka (Instytut Wydawniczy EuroPrawo 2017) 429-536.

37 Tobias Lock, ‘Implications of the Revised Draft EU Accession Agreement for the ECHR’ (2025)
6 European Convention on Human Rights Law Review 65, 81.

38 Ibid.
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Agents within their national systems. This applies equally to EU Member States.
The EU’s accession to the ECHR will not directly limit this discretion, but it may
nonetheless affect the position of Government Agents in EU Member States.

The issue of the participation of Government Agents in proceedings before the
Court of Justice of the European Union within the framework of the prior involve-
ment mechanism provided for in Article 3(7) of the Draft Accession Agreement
has not yet been resolved. This mechanism introduces a procedural step allowing
the Court of Justice to assess elements of EU law before the European Court of
Human Rights rules on the merits of a case, while preserving the latter’s ultimate
authority to determine whether a violation of the Convention has occurred. It is
also functional in nature, as it is intended to operate without causing undue delay
in the proceedings before the Strasbourg Court.

So far, the literature has not provided a clear answer as to who should represent
the Member States in such proceedings before the Court of Justice. Nor does the
Draft Accession Agreement offer explicit institutional solutions in this regard.
It would seem, however, that in order to ensure coherence of procedural action
and to effectively pursue the overarching objective of human rights protection,
Government Agents of the respondent State or States should, in some form, also
be involved in these proceedings. Their participation could contribute to better
coordination between the national and EU levels and help maintain a balance
between the interests of the Member States and the obligations arising from the
EU law and the Convention.

The EU’s accession may also affect the way official relations are conducted with
the Court and among States themselves. An example illustrating this potential
impact is the conduct of negotiation processes, where the deployment of appro-
priate skills and strategies in managing these relations has become particularly
important. These negotiations concern, in particular, reaching settlements with
the applicant under Article 39 of the Convention, or, in cases where the applicant
does not accept the terms of a settlement, adoption of a unilateral declaration.

The conclusions of the Interlaken Conference strengthened the role of the
Government Agents by encouraging Contracting Parties to make greater use
of friendly settlements and, where applicants withheld their consent, to rely on
unilateral declarations.*” In this context, negotiation skills and the ability to reach
a compromise became increasingly indispensable. As Justyna Chrzanowska has
observed, the professional background of diplomats employed in Ministries of

% High Level Conference on the Future of the European Court of Human Rights, Interlaken Dec-
laration (19 February 2010) point D.7.a) i.
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Foreign Affairs is invaluable.*’ Since their training in building compromises in
international fora equips them well to conduct effective legal negotiations before
the Court.” This highlights the overlap between diplomatic expertise and the spe-
cific functions entrusted to the Government Agents in Strasbourg proceedings.

It should also be emphasised that the Government Agent’s role in reaching set-
tlements or initiating unilateral declarations is twofold: it goes beyond simply
defending State interests but also extends to the protection of individual rights.
The European Court of Human Rights serves as a guarantor in this respect,
ensuring that the use of friendly settlements or unilateral declarations does not
undermine the applicant’s position. In this way, the Court supervises whether the
solutions put forward by the Government Agent sufficiently protect individual
rights. These circumstances alone already represent a considerable responsibility
on the Government Agent.

At the same time, points 69 and 70 of the Draft Explanatory Report to the
Agreement on the Accession of the European Union to the Convention intro-
duce the co-respondent mechanism also with regard to the conclusion of friendly
settlements and the making of unilateral declarations.* Its effective operation
will require close coordination between the Government Agent and the EU rep-
resentative, as their cooperation will be necessary to reach an agreement with
applicants on the form and content of such settlements.

So far, the doctrine has identified two contexts in which the principle set out in
Article 4(3) TEU may become relevant in relation to the accession of the European
Union to the system of the European Convention on Human Rights. The first was
raised by Christina Eckes, who discussed the principle of sincere cooperation in
relation to the obligation of the Member States of the European Union to ratify the
EU Accession Agreement to the European Convention on Human Rights as part of
fulfilling the obligations arising from this principle.* The second discussion has
emerged in connection with more recent proposals analysed by Jorg Polakiewicz
and Irene Suominen-Picht.** They point to potential difficulties in the execution
phase of judgments before the Committee of Ministers of the Council of Europe,
in particular, the possibility that coordinated voting obligations between the Euro-
pean Union and its Member States could affect decision-making concerning the

40 Chrzanowska (n19) 28.

41 Thid.

“ CDDH Ad Hoc Negotiation Group (“46+17), Draft Explanatory Report to the Agreement on
the Accession of the European Union to the Convention for the Protection of Human Rights and
Fundamental Freedoms, points 69-70.

4 Christina Eckes, ‘EU Accession to the ECHR’ (2013) 76 Modern Law Review 254-285.

4 Jorg Polakiewicz and Irene Suominen-Picht (n 30) 126.
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supervision of judgments. At the same time, the principle may also have practical
relevance during proceedings before the European Court of Human Rights itself.
It may influence both the presentation of legal arguments and, more specifically,
the conduct of negotiations aimed at reaching friendly settlements or formulating
unilateral declarations, where coordinated action between the European Union
and the Member States may be required.

Although cooperation is a familiar aspect of the mandate of the Government
Agents, as their role inherently involves maintaining relations with their counter-
parts in other States Parties to the Convention, it is of particular importance in the
context of EU accession. A clear expression of such cooperation can already be
found in the practice of third-party interventions under Article 36 of the Conven-
tion. This issue has been examined by Kanstantsin Dzehtsiarou.* He found that
the Government Agents participate in proceedings that, for various reasons, are of
special interest to their Contracting Parties. As demonstrated by Dzehtsiarou, such
interventions are most often motivated by the Contracting Parties’ own interests,
as they concern provisions that are similar in their own legal systems.** He also
highlights the practice whereby States may request other States to intervene in
specific cases, as well as the lack of coherence across members of the Council of
Europe concerning the decision-making process in this regard. In some States, the
Government Agents may only act with the express approval of their supervising
Minister, while in others they enjoy discretion in deciding whether to intervene.

Further examples of inter-State coordination can be found in the adoption of joint
strategies, particularly in the sensitive area of migration —a matter of special impor-
tance to the European Union. As noted by Ménica Avila Curras on the Strasbourg
Observers blog,*” third-party interventions may in practice exert similar forms of
pressure on the Court as joint political letters from governments, such as the one
signed by nine CoE States, widely regarded as a form of political pressure.*® In one
of the more prominent cases currently pending before the ECtHR, RA v Poland,
concerning migration, 11 States have submitted third-party interventions.*

4 Kanstantsin Dzehtsiarou, ‘Conversations with Friends: “Friends of the Court” Interventions of
the State Parties to the European Convention on Human Rights’ (2023) 43 Legal Studies 355.

4 Tbid

47 Ménica Avila Curras, ‘From dialogue to strategy in migration cases: Third-party interventions
by states as a risky patch to a systemic tension’ Strasbourg Observers (19 August 2025) <https://
strasbourgobservers.com/2025/08/19/from-dialogue-to-strategy-in-migration-cases-third-party-
interventions-by-states-as-a-risky-patch-to-a-systemic-tension/> accessed 23 September 2025.

* Governo Italiano, Lettera aperta 22/05/2025 <https://www.governo.it/sites/governo.it/files/Let-
tera_aperta 22052025.pdf> accessed 24 September 2025.

# European Court of Human Rights, ‘Grand Chamber Hearing Concerning Alleged “Pushbacks”
at the Polish—Belarusian Border’ Press Release <https:/hudoc.echr.coe.int/eng-press#{%22item-
1d%22:[%22003-8155927-11431988%22]}> accessed 24 September 2025.



https://strasbourgobservers.com/2025/08/19/from-dialogue-to-strategy-in-migration-cases-third-party-interventions-by-states-as-a-risky-patch-to-a-systemic-tension/
https://strasbourgobservers.com/2025/08/19/from-dialogue-to-strategy-in-migration-cases-third-party-interventions-by-states-as-a-risky-patch-to-a-systemic-tension/
https://strasbourgobservers.com/2025/08/19/from-dialogue-to-strategy-in-migration-cases-third-party-interventions-by-states-as-a-risky-patch-to-a-systemic-tension/
https://www.governo.it/sites/governo.it/files/Lettera_aperta_22052025.pdf
https://www.governo.it/sites/governo.it/files/Lettera_aperta_22052025.pdf
https://hudoc.echr.coe.int/eng-press#{%22itemid%22:[%22003-8155927-11431988%22]}
https://hudoc.echr.coe.int/eng-press#{%22itemid%22:[%22003-8155927-11431988%22]}
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An analysis of HUDOC shows that although some cases before the Court raise
issues potentially relating to EU law, interventions by the European Union itself
have remained relatively rare and have occurred only in a few instances, includ-
ing Bosphorus v Ireland,*® Avotins v Latvia,”' and Duarte Agostinho and Others
v Portugal and 32 Other States.>

This complexity underscores the need to reflect on the most appropriate and
potentially institutionalised mechanisms of cooperation between the Government
Agents and EU representatives. Such cooperation should not be an end in itself
but should instead serve the fundamental purpose of safeguarding equality of
arms in proceedings and ensuring that applicants — often individual persons —
are afforded a fair opportunity to demonstrate that their human rights have been
violated. In this perspective, the experience gained through the use of third-party
interventions provides a useful model for shaping future collaboration, which will
find its clearest and most structured expression in the operation of the co-re-
spondent mechanism.

V. THE EU AGENT AFTER THE EU ACCESSION

The current documentation does not indicate any direct reflection on the position
of an EU equivalent of the Government Agent. Nevertheless, such a position will
be established within the structure of the EU. This will, in turn, raise a question,
similar to that encountered in domestic structures, as to where within the EU
institutions it fits best — in the structure of the Commission or in the European
External Action Service.

To look into this question, the case law of the ECtHR has been analysed for ele-
ments relevant to EU law. The table below, which demonstrates the results of the
analysis, clearly shows that the current representation before the Court, if any, lies
with the Commission’s Legal Service.

It, therefore, seems that even if the EEAS officially maintains contacts with the
CoE, the potential placement of the Government Agent would fall within the
Legal Service in the EC.

50 Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v Ireland App no 45036/98 (ECtHR,
30 June 2005).

U Avotins v Latvia App No 17502/07 (ECtHR, 23 May 2016).

52 Duarte Agostinho and Others v Portugal and 32 Other States App No 39371/20 (ECtHR,
Grand Chamber, 9 April 2024).
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European
Case name Application Cor.nmlssmn Repr.esenta- Affiliation
number — third-party tives
intervention
Duarte Agostinho 39371/20 Yes D Calleja Director-
and Others v Portugal Crespo General of the
and 32 Other States Legal Service
(since 2020)
Bivolaru and Moldovan 40324/16, No - -
v France 12623/17
Romeo Castarnio 8351/17 No - -
v Belgium
Pirozzi v Belgium 21055/11 No - -
Baydar v the Netherlands 55385/14 No - -
Avotins v Latvia 17502/07 Yes H Kriamer Legal Service,
European
Commission
Povse v Austria (dec.) 3890/11 No - -
Michaud v France 12323/11 No - -
MSS v Belgium 30696/09 No - -
and Greece
Bosphorus v Ireland 45036/98 Yes G Marenco; Legal Service,
S Fries; C European
Ladenburger | Commission
Matthews v United 24833/94 No
Kingdom

Once the European Union accedes to the European Convention on Human Rights,
the Agent of the EU before the European Court of Human Rights will be entrusted
with a broad set of diplomatic and legal responsibilities. Building on the functions
set out in Article 3 of the Vienna Convention, but adapted to the judicial context of
the ECtHR, the EU Agent will assume a primarily representative role under Article
35 of the ECtHR Rules. This will include acting as the formal representative of the
EU, engaging in all procedural activities, and ensuring that the Union’s obligations
as a party are fully respected. In a certain sense, many of these responsibilities
may already be familiar to representatives of the Legal Service, given the EU’s
previous involvement as a third-party intervener before the Court.

A novelty, however, may be the EU Agent’s involvement in negotiation tasks, such
as concluding friendly settlements and drafting unilateral declarations, which, as
previously noted, will demand advanced diplomatic skills and the ability to reconcile
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legal reasoning with political considerations. The EU Agent’s mandate may further
encompass the safeguarding of the Union’s financial interests, particularly in the
context of compensation claims. From the EU’s perspective, this responsibility will
also involve establishing clear arrangements with partner EU Member States on
how to allocate and implement joint or several liability between the Union and its
Member States. To carry out these tasks effectively, the EU Agent will need the
support of a multidisciplinary legal and diplomatic team with diverse competences.

In addition, the EU Agent’s responsibilities will go beyond purely defensive
litigation. The Agent will be expected to undertake protective and supportive
functions, including intervening in cases to provide the Court with contextual or
diplomatic insights. Such interventions may also serve to strengthen the position
of EU citizens before the Court, in a manner similar to the intervention by Poland
in the Janowiec and Others v Russia case, where the applicants’ position was
reinforced by the State acting in the role of intervener.”® Through these functions,
the EU Agent will contribute not only to defending the Union’s interests but also to
supporting broader access to justice for individuals under the Convention system.

Finally, a crucial area of the EU Agent’s mandate will concern the implementa-
tion of ECtHR judgments. Once the EU becomes a party to the Convention, and if
the EU Agent performs functions comparable to those of Government Agents in
the Member States, the EU Agent will have to ensure that rulings against the EU
are effectively executed and that judgments with systemic implications are given
proper follow-up. This will require monitoring compliance, coordinating action
between EU institutions and sometimes Member States, and promoting the adop-
tion of general measures arising from the Court’s findings. In this capacity, the
EU Agent will act as a key intermediary, bridging Strasbourg jurisprudence with
the EU’s internal legal and political order. By facilitating the implementation of
judgments, the EU Agent will play an essential role in embedding the Strasbourg
acquis within the Union and reinforcing the EU’s commitment to the European
system of human rights protection.

VI. CONCLUSIONS

It is difficult to disagree with Tobias Lock, who has observed that the EU’s acces-
sion to the ECHR will significantly affect not only the Convention itself but also
the broader Strasbourg system.> It will require amendments to the Convention,

3 Janowiec and Others v Russia (Grand Chamber, 21 October 2013) Application Nos 55508/07
and 29520/09, ECHR.

5+ Tobias Lock, ‘Implications of the Revised Draft EU Accession Agreement for the ECHR’ (2025)
6 European Convention on Human Rights Law Review 65, 66.
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particularly through the introduction of new procedures tailored to the EU’s
unique status as a contracting party. I would add that this will also have clear
practical consequences for the Government Agents of EU Member States and
for the EU Agent as such. The complexity of proceedings before the ECtHR,
combined with the Union’s unique legal order, will require an unprecedented
level of coordination between the EU institutions and the Member States. Such
cooperation cannot be purely technical; it must be guided by the overarching
principle of respect for the individual, which lies at the center of the Strasbourg
system. This means that Agents will need to balance the defence of institutional
and financial interests with the duty to safeguard the rights of individuals, ensur-
ing that the EU’s participation in the Convention system reinforces, rather than
weakens, the protection of fundamental rights. In this sense, the effectiveness of
the EU’s engagement before the Court will depend not only on legal expertise
and diplomacy but also on a genuine commitment to maintaining the applicant’s
position as a key actor in the Convention mechanism.
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In the current international armed conflict between Russia and Ukraine, both parties have
taken many prisoners of war. Their treatment is regulated by international humanitarian
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War of 1949 and Additional Protocol I on the Protection of Victims of International
Armed Conflicts 1977. The research aim of this article is to identify the legal standards
applicable to the treatment of Russian prisoners of war under Ukrainian control and
evaluate Ukraine’s respect for them. The authors attempt to answer the following research
questions: has Ukraine complied with international humanitarian law and Ukrainian law
rules on the treatment of prisoners of war? Is Ukrainian law compatible with IHL?
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dowe prawo humanitarne, postepowania sgdowe

I. INTRODUCTION AND METHODOLOGY

In the current international armed conflict between Russia and Ukraine, initiated
by Russian aggression, both parties took many prisoners of war (hereinafter
POW:s). Their treatment is regulated by international humanitarian law, most of
all by the Geneva Convention III on the Treatment of Prisoners of War (1949;
hereinafter GC III) and Additional Protocol I to the Geneva Conventions on the
Protection of Victims of International Armed Conflicts (1977; hereinafter AP I).
The national law of States-parties is also applicable here, and, as this article is
limited to the treatment of Russian POWs, out of national laws, the authors will
examine only Ukrainian law. While prisoner of war status is regulated by Article
4 of GC III and Article 44 of AP I, the detailed analysis of this status is beyond the
scope of this paper, so suffice to state that a prisoner of war is usually a combatant
in the hands of the enemy such as a soldier or a member of irregular armed forces
who meets certain conditions (so called combatant’s requirements of being com-
manded by a responsible commander, having a fixed distinctive sign recognized
at a distance, carrying arms openly and respecting IHL'). The most important
rules of treatment of POWs are humane and equal treatment (Articles 13 and 16 of
GC III). Other legal provisions will be referred to in the analysis below.

The research aim of this article is to identify the legal standards applicable to the
treatment of Russian POWSs under Ukrainian control and evaluate Ukraine’s respect
for them. The authors attempt to answer the following research questions: has Ukraine
complied with international humanitarian law (IHL) and Ukrainian law rules on the
treatment of POWs? Is Ukrainian law compatible with IHL? The research methods
are adjusted to the research goal, including institutional-legal analysis and compara-
tive analysis of IHL and Ukrainian law. The latter does not require much comment.
Simply, the content of the most important rules of IHL and Ukrainian law on the
treatment of POWs will be compared to verify whether they are compatible. The
institutional-legal analysis focuses on the examination of international treaties like
the GC III, AP I and Ukrainian law as well as of other documents which may not be
binding such as international organizations’ reports (for example of the Organization

! For more details, see Allan Rosas, The Legal Status of Prisoners of War. A Study in International
Humanitarian Law Applicable in Armed Conflicts (Suomalainen Tiedeakatemia 1976); Claude
Emanuelli, International Humanitarian Law (Editions Yvon Blais 2009) 162—164.
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for Security and Co-operation in Europe of 2022, 2023, 2024 or UN Human Rights
Office of the High Commissioner of 2023 and 2024). Russia and Ukraine are parties
to both GC III and AP 1. Regarding the facts of the legal proceedings analyzed in
section 3, the available information was relatively scarce; hence, the authors had to
rely on the media accounts and legal blogosphere.

The structure of the article is the following: after the introduction, section 2
examines the most relevant rules of IHL and their application to the concrete case
of Russian POWs; then, section 3 continues with the application of Ukrainian law
and prosecution of Russian POWs for violations of both IHL and Ukrainian law.
In conclusion, the authors attempt to answer the research questions.

II. INTERNATIONAL HUMANITARIAN LAW
AND ITS RESPECT OR VIOLATIONS

The most dire or fragile moments for POWs are when they get captured and when
they are interrogated. Beginning of captivity and interrogation rules are, hence,
the ones that need elaboration and examination in the present case, complemented
by the analysis of the respect for the most important rules on the internment.

First, it should be stated that the International Committee of the Red Cross (ICRC)
has started receiving lists of POWs from both sides of the conflict; their names
are passed on to the other party, and families are informed accordingly. Ukraine
has established a National Information Bureau and enacted relevant legislation to
handle the POWs properly in compliance with IHL (Article 122 of GC III?). The
military, responsible for detaining POWSs, passes data on the captured Russian
soldiers, including the capture cards, mentioned in Article 70 of GC III, filled by
the POWs, to the ICRC, with the National Information Bureau acting as an inter-
mediary.> Moreover, the UN Office of the High Commissioner for Human Rights
(OHCHR) was granted complete and private admission by the Ukrainian govern-
ment to POWSs held in authorized detention centers.* The same refers to the ICRC.

2 Geneva Convention IIT on the Treatment of Prisoners of War (1949).

3 OSCE, ‘Report on Violations of International Humanitarian and Human Rights Law, War Crimes
and Crimes Against Humanity Committed in Ukraine Since 24 February 2022’ (2022) 12 <https://
www. osce.org/odihr/515868> accessed 3 May 2025.

* OHCHR, ‘Treatment of prisoners of war and persons hors de combat in the context of the armed
attack by the Russian Federation against Ukraine’ (2023) 3 <https:/www.ohchr.org/en/documents/
country-reports/ohchr-report-treatment-prisoners-war-and-persons-hors-de-combat-context> ac-
cessed 3 May 2025.

5 See, for example, ICRC, ‘Russia-Ukraine international armed conflict: New visits to prisoners
of war bring much-awaited news to families’ (2022) <https://www.icrc.org/en/document/russia-
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In the context of contacting the relatives, the Ukrainian authorities launched an
internet service called ‘Ischi Svoikh/Look For Your Own’ to help the families of
POWs find information about their loved ones. However, in the process, Ukraine
violated Article 13 of GC III, which prohibits exposing POWs to public curios-
ity and humiliating them.® The service contains hundreds of images and films
presenting captured soldiers, which are accompanied by scans of their passports
and other documents. Ukraine has also compounded the violation by publishing
screenshots of POWSs’ internet correspondence with their friends and families,
which is not acceptable under IHL. Moreover, Ukraine has displayed POWs at
press conferences, where their participation in the invasion was discussed. Even
if the press conference statements of POWs were not obtained by coercion, these
practices create a potential danger to soldiers and their families.” As to public
curiosity and humiliating treatment, OHCHR noted in its report that it was com-
mon for the Ukrainian armed forces to film Russian POWs being forced to engage
in acts of humiliation, such as singing songs or shouting slogans that glorify or
insult specific military units or individuals. These videos, which may reasonably
be perceived as degrading, were often shared on social media.® Such actions vio-
late Article 13. Even though sometimes there was progress concerning respect
for IHL, as Ukraine, after the criticism from IHL experts, took down some of the
videos in December 2024 by OSCE and OHCHR, there were still accusations of
Ukraine exposing Russian POWs to public curiosity.’

The gravest violation was the summary execution of 25 Russian POWs. The
OHCHR recorded events in which Ukrainian military personnel were responsible

ukraine-international-armed-conflict-new-visits-prisoners-war-bring-much-awaited> accessed
3 May 2025.

¢ Updated ICRC Commentary to the III Geneva Convention (2020), paras 1610, 1621, 1624,
<https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-13/commentary/2020?activeT-
ab=# Toc42436486> accessed 27 September 2025; Nils Melzer, ‘International Humanitarian Law.
A Comprehensive Introduction’ (2016) ICRC, Geneva 182, 195; Gary D Solis, The Law of Armed
Conflict. International Humanitarian Law in War (Cambridge University Press 2010) 323-325.
7OSCE (n 3) 15; OSCE, ‘Interim Report on reported violations of international humanitarian
law and international human rights law in Ukraine’ (2022) <https:/www.osce.org/files/f/docu-
ments/c/d/523081 1.pdf> accessed 3 May 2025.

$ OHCHR (n 4) 28; OSCE, ‘Fifth Interim Report on reported violations of international human-
itarian law and international human rights law in Ukraine’ (2024) 30 <https:/www.osce.org/
odihr/573346> accessed 3 May 2025.

® OSCE (n 7) 40; OSCE (n 8) 30; OSCE, ‘Sixth Interim Report on reported violations of inter-
national humanitarian law and international human rights law in Ukraine’ (2024) 35 <https://
www.osce.org/files/f/documents/6/9/582835_0.pdf> accessed 3 May 2025; OHCHR, ‘Report on
the Human Rights Situation in Ukraine. 1 March 2024-31 May 2024’ (2024) 20 <https:/www.
ohchr.org/sites/default/files/documents/countries/ukraine/2024/24-07-02-OHCHR-39th-periodic-
report-Ukraine.pdf> accessed 3 May 2025.
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for the deaths of at least 25 Russian POWs. The OHCHR also examined videos
that were published online on 22-23 November 2022, which seemed to show
instances of Ukrainian armed forces carrying out summary executions of Russian
POWs and incapacitated individuals at various times and places. Upon analyzing
the footage, it appears highly probable that the videos are authentic. There are also
videos from March 2022 taken in Nova Basan in the Chernihiv region, showing
seven Russian POWs killed with their hands tied. Such acts definitely constitute
war crimes and should be investigated, and their perpetrators prosecuted and
punished (as they constitute willful killing mentioned in Article 130 of GC III and
Article 8(2)(a)(i) of the ICC Statute). Unfortunately, OHCHR’s report indicated
a lack of progress in this regard.'

Out of 229 POWs who were interviewed, 101 had experienced various types of
torture or maltreatment upon being apprehended by the Ukrainian armed forces.
In the majority of the documented cases, the prisoners were subjected to prolonged
beatings, resulting in significant pain and injuries. The OHCHR also recorded
three incidents where Ukrainian military personnel shot POWs in the legs either
immediately after they were captured or during their initial interrogation.!' The
OHCHR also documented cases of torture and ill-treatment of POWs by the
Ukrainian armed forces. Five cases of electrocution were reported, in which wires
were attached to the prisoners’ feet and electrical current was passed through their
bodies. In addition, there were instances of psychological torture, such as death
threats, mock executions, and threats of sexual violence. In one case, soldiers told
a prisoner of war that they had killed two other prisoners and that he would be
executed next after he heard gunshots during separate interrogations.'? Despite
criticism, similar accusations continued into 2023 and 2024." Again, such acts
constitute war crimes and should be investigated and their perpetrators tried and
punished (Article 130 of GC III).

As to the interrogation process, Ukraine has breached IHL by posting generally
available videos in which captured soldiers are interrogated or forced to express
apologies to the Ukrainian people, praise the Ukrainian military forces, condemn

10 OHCHR (n 4) 25-26; OSCE, ‘Report on Violations of International Humanitarian and Human
Rights Law, War Crimes and Crimes Against Humanity Committed in Ukraine (1 April — 25 June
2022y (2022) 19 <https://www. osce.org/odihr/522616> accessed 3 May 2025.

11 See also, Human Rights Watch, ‘Ukraine: Apparent POW Abuse Would Be War Crime’ (2022)
<https:/www.hrw.org/news/2022/03/31/ukraine-apparent-pow-abuse-would-be-war-crime> ac-
cessed 3 May 2025.

12OHCHR (n 4) 26-27.

13 OSCE, ‘Third Interim Report on reported violations of international humanitarian law and
international human rights law in Ukraine’ (2023) 15 <https:/www.osce.org/files/f/docu-
ments/5/2/548629 0.pdf> accessed 3 May 2025; OSCE (n 8) 30.
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their own leaders, or call their relatives to urge them to put an end to the war.
IHL allows POWs to provide only basic personal information and protects them
from any coercive methods of interrogation (Article 17 of the GC III)."* There
were examples of more serious IHL violations. POWs were taken from the front
line to improvised temporary detention centers, including military headquarters
and police stations, to be interrogated by various Ukrainian authorities, such as
the Armed Forces, Security Service, intelligence, or police officers. A total of
66 POWs claimed that their interrogators, who were mainly military personnel,
subjected them to torture and mistreatment in order to extract information, pun-
ish, embarrass, intimidate them, or obtain access to their bank account details.
In some instances, physical abuse was used to accompany every question asked.
The majority of POWs who experienced torture or mistreatment reported being
beaten with rifle butts, sticks, wooden bats, and fists on their faces, legs, and
torsos. They were also forced to kneel for hours during interrogation.”” Overall,
OHCHR observed a repeated occurrence of torture and mistreatment (in other
words, a pattern of violations) inflicted on male POWs at transit camps located
far from the frontline during the onset of the armed conflict from March to May
2022, with a spike following the public disclosure of civilian killings in Bucha. In
particular, OHCHR documented six cases of torture and mistreatment at Dnipro
penal colony No 89, where male prisoners were subjected to ‘welcome beatings’
upon arrival.!®

As to the conditions of internment, in mid-April 2022, Ukraine established one
POW camp in the Lviv region, on the site of a previous penitentiary facility.
POWs are also held in such places of internment as SIZOs (detention wards) in
Dnipro, Kharkiv, Kyiv, Kryvyi Rih, Odesa, Poltava, and Zaporizhzhia. Russian
POWs are kept away from the frontline and are escorted to a shelter during air
alerts. They are housed in barracks with enough space per person, provided with
hygiene items, bedding, and three meals daily. The prisoners also have access to
recreational and educational facilities.!”

The report states that most of the male POWs did not have any complaints about
their treatment, but 40 reported inadequate conditions and ill-treatment. Some of
the prisoners interviewed claimed military police or guards beat them in various
detention centers in Ukraine. The report also reveals the existence of an unofficial
place of internment in Kyiv, where a significant number of POWs were interned
for extended periods, and the Ukrainian authorities have not responded to this

1 OSCE (n3) 14 .
s OHCHR (n 7) 27.
1 Ibid 28.

7 Ibid.
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claim. According to GC III, all POWs must be officially recorded (Article 122) so
they cannot be held in secret locations without contact with the outside world. The
report notes that despite the establishment of one POW camp by the Ukrainian
government, a considerable number of prisoners are still held in pre-trial detention
and penitentiary facilities, which violates the rules of internment.”® Article 22 of
the GC III requires that ‘[...] Except in particular cases which are justified by the
interest of the prisoners themselves, [POWs] shall not be interned in penitentiaries’.

In June and December of 2022, OHCHR conducted visits to the POW camp in
the Lviv region. During the second visit, complaints were received from prisoners
about the conditions of their internment. Most of the grievances were related
to low temperatures in the barracks in autumn/winter times, inadequate warm
clothing until mid-October, and insufficient food quantities (the latter breaches
Article 26, requiring basic daily food rations sufficient in quantity, quality, and
variety to keep POWs in good health).”” As to clothing, Article 26 of the GC III
states that ‘clothing, underwear and footwear shall be supplied to prisoners of war
in sufficient quantities by the Detaining Power, which shall make allowance for
the climate of the region where the prisoners are detained [emphasis added]’.
However, in a 2023 report, the OSCE found that the conditions in Ukrainian
detention centers met the requirements of the GC.%°

POWs also stated that, except for those in the infirmary, all prisoners were engaged
in physical labor every day (8 hours a day) and, therefore, required additional
food. Some POWs reported constant hunger and losing between 10 and 30 kg
during their captivity. Again, this is in breach of Article 26, which mentions that
the detaining power (Ukraine in this case) should provide POWs with a sufficient
amount of food also to ‘prevent [their] loss of weight’. Additionally, the items
available for purchase at the canteen did not meet the needs of the prisoners.?
The fact that Russian POWs are forced to work is legally acceptable according to
Article 49 of the GC I11.%2 For example, some of the prisoners are making garden
furniture. They are paid for their work in accordance with Article 54 of GC I1L.»
They can buy sweets and cigarettes at the camp canteen with that money. What
is, however, disturbing are the public statements that Russian POWs will be put to
use by helping rebuild Ukraine, which may signify that the prisoners would not

18 Tbid 30.

1% Tbid 32.

20 OSCE (n 13) 16.

2l OHCHR (n 4) 32.

22 Updated ICRC Commentary (n 6) paras 2655-2660.

2 James Waterhouse, ‘Ukraine war: Inside a prisoner of war camp for Russians’ (2023) BBC
<https:/www.bbc.com/news/world-europe-64637928> accessed 3 May 2025.
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be repatriated at the end of active hostilities, as dictated by IHL (Article 118 of
GC II1).*

Regarding the possibility of contact with the outside world, the Ukrainian govern-
ment enabled communication between POWs and their families through letters
and modern means of communication, exceeding the requirements of the GC III,
which in Article 71 enables POWs to send four cards and two letters a month.
For example, at POW Camp ‘Zakhid-2’ in the Vinnytsia region, Russian POWs
reported better opportunities for staying in touch with their families, as they have
been allowed one phone call per month since February 2024. The State Penitentiary
Service informed OHCHR that it has encouraged POWs to exercise their right to
send letters and cards — a practice that the interviewed prisoners confirmed.?
Russian POWs can also receive parcels, entirely in accordance with Article 72 of
GC III. An IP-telephone service was introduced for POWs in permanent transit
camps and the Lviv camp in the fall of 2022 (they can call their families once or
twice a month). However, during OHCHR’s interviews with POWs in pre-trial
facilities, they were not aware of this service, and the facility administrations
reported facing technical difficulties in its implementation.

POWs held in fixed locations were given basic medical care, which included rou-
tine doctor visits, X-ray examinations, general medicine, and dental treatment.
Medical care was provided to them when they entered the facility, on a scheduled
basis, or when they asked for it. If a prisoner of war needed ongoing medical
care, they were moved to the medical unit of the permanent transit sites or the
POW camp in Lviv. Alternatively, they were admitted to hospitals for urgent or
specialized treatment.?’” Such a treatment is compliant with Ukraine’s obligations
under Articles 30-31.

III. UKRAINITIAN LAW AND PROSECUTIONS
FOR MISTREATMENT OF PRISONERS OF WAR

The full-scale aggression of the Russian Federation forced the Ukrainian lawmak-
ers to systematize the procedures relevant to holding POWs due to their growing
number. As President Zelensky claimed at the meeting with the Prosecutor of the
International Criminal Court (ICC) Karim Khan in March 2022 (i.e., a month

% OSCE (n 3) 15.

2 OHCHR (n 9) 20.
26 OHCHR (n 4) 32.
2 Ibid.
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after the commencement of military activities), in Ukraine, there were approxi-
mately 2000 members of the Russian armed forces captured by the Armed Forces
of Ukraine.?®

The basic Ukrainian legal act regulating the issues of ill treatment of POWs is the
Criminal Code of the Republic of Ukraine, whose Article 434 states:

Repeated ill-treatment of prisoners of war, or any such treatment combined with ex-
ceptional cruelty or committed in respect of sick or wounded persons, and also negli-
gent performance of duty in respect of sick or wounded persons by persons required to
provide medical treatment and care to them, where it involved no elements of a more
grave criminal offence shall be punishable by imprisonment for up to three years.”

According to the Law on Defense of Ukraine and its Article 9, it falls within the
Council of Ministers’ remit to establish how to hold POWs in compliance with
the norms of international law. Such law was adopted by regulating the cabinet
of ministers of 5 April 2022. According to its provisions, the State budget reserve
fund finances the camps and prisoner of war containment areas. The duties
related to the conditions in which Russian POWs are interned are split among
the ministries: of justice (organization of lodging, holding and health care), of
foreign affairs (external relations and issues connected with prisoners’ return), of
infrastructure (transport and postal services), defense (escorting — jointly with the
ministry of infrastructure and of justice), and of the interior (photographing and
fingerprinting).*® The temporal aspect of the discussed decree covers the period
from the introduction of martial law to the end of military activities and partially
to the rebuilding stage. The legal act defines a prisoner of war as a person entitled
to this status in the light of Article 4 of the GC (III) on Prisoners of War of 1949
and Article 44 of Protocol Additional to the GCs relating to the Protection of Vic-
tims of International Armed Conflicts (Protocol I) of 1977. A camp is considered
to be an institution established by the Ministry of Justice in order to place and
intern POWSs. At the same time, Ukraine is under martial law for the duration of
the war and partially during the reconstruction after the military activities end.*!

%8 [Ipe3umeHT YKpaiHH HPOBIB 3yCTpid i3 MpoKypopoM MiXHapOIHOrO KPUMiHAIBHOTO CYLY
(2022) <https://www.president.gov.ua/news/prezident-ukrayini-proviv-zustrich-iz-prokurorom-
mizhnarodno-73605> accessed 3 May 2025.

¥ Criminal Code of Ukraine (2001) Art 434 <https://zakon.rada.gov.ua/laws/show/2341-14#Text>
accessed 3 May 2025.

3 The Law on Defense of Ukraine (1992) Art 9 <https:/zakon.rada.gov.ua/laws/show/1932-
12#1n205> accessed 3 May 2025.

31 Decree of the Cabinet of Ministers of Ukraine on the approval of the procedure for keeping
military forces (2022) <https:/zakon.rada.gov.ua/laws/show/413-2022-%D0%BF?fbclid=IwAR
2CDcoO _1dJMgQOFdug_1j7WzNJrX2HwcEp9s975xmwHKJYSFOMML3ySIc#Text> accessed
3 May 2025.
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According to the adopted legal act, POWs are to be constantly treated in a humane
way, which does not allow for violence, bullying, torture, insulting, humiliation,
exposure to the eyes of the public, and punishment without a previous decision of
an appropriately constituted court. In particular, it is forbidden to maim, torture,
and conduct medical or scientific experiments that are not necessary for treatment
purposes and are not in the interest of prisoners. The decree expressly puts the
responsibility for the treatment of POWSs on the state, making clear that this issue
is not the responsibility of individuals and military units. Prisoners can complain
directly or through an intermediary to the camp administration, the Ministry
of Justice, or the protecting power to lodge a motion or a protest regarding the
conditions of their internment. According to the decree, POWs (with the exclusion
of officers) are obliged to salute all the officers of the detaining State and express
respect. It is allowed to wear medals, signs, and chevrons. The use of weapons
against escaping POWs is allowed as an extraordinary means, after signaling the
intention to use them. Interrogations are conducted in the language the prisoners
understand, without torture or other coercive means. POW camps are clearly
marked with the letters ‘PW’ and ‘PG’, visible from the air.*?

From the perspective of Ukrainian law, a more complex issue is the punishment of
war crimes committed by Russian soldiers who are now POWs. While the Crimi-
nal Code of the Republic of Ukraine does not use the terms ‘war crime’ or ‘crime
against humanity’, in Article 438, it introduces the notion of ‘violation of the laws
and customs of warfare’, which are in fact war crimes. Of course, the burden of
punishing international crimes lies mainly with States, and the role of the ICC is
complementary (Ukraine ratified the ICC Statute in 2024); the Ukrainian State
has the means and possibilities to bring the perpetrators to justice in such cases.
The mentioned article enables investigators and courts to implement international
law directly and provides a penalty of 8 to 15 years of imprisonment. The war
crime is defined as:

[c]ruel treatment of prisoners of war or civilians, deportation of civilian population
to engage them in forced labour, pillage of national treasures on occupied territories,
use of methods of the warfare prohibited by international instruments, or any other
violations of rules of the warfare stipulated by international treaties, ratified by the
Verkhovna Rada of Ukraine, and also issuing an order to commit any such actions.®

The preliminary question is, why is Ukraine prosecuting Russian POWs in civil-
ian courts? This is because Ukraine eliminated its military justice system in 2010
and integrated military-related provisions into its domestic Criminal Code. As

32 Ibid.
3 Criminal Code of Ukraine (2001) Article 348.
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a result, both Russian and Ukrainian armed forces members are now prosecuted
exclusively through civilian courts. This approach aligns with the requirements of
the III GC (Article 84), which stipulates that military courts should generally try
POWs, unless the detaining power’s laws explicitly allow for civilian court trials
for specific offenses.*

The OHCHR closely monitored multiple legal proceedings and reviewed over 100
verdicts in criminal cases involving Russian POWs within the Ukrainian judicial
system. During this process, they detected recurring violations of fair trial rights,
particularly related to self-incrimination, confessing guilt, and the right to mount
a defense. Articles 105 and 106 of the III GC articulate a robust framework for
ensuring the right of prisoners of war to a fair trial. They guarantee access to legal
assistance, either by counsel of the prisoner’s choice or, failing that, by appoint-
ment through the Protecting Power or the Detaining Power, with adequate time
and facilities to prepare the defence. The accused must be informed of charges and
provided with relevant documents in a language he understands, ensuring both
effective participation and equality of arms. Apart from exceptional State security
cases, the presence of the Protecting Power’s representatives serves as an additional
safeguard of transparency and impartiality. Finally, the right of appeal or petition,
equal to that afforded to the Detaining Power’s own armed forces, reinforces the
principle that justice must not only be done but must also be seen to be done.

Russian-affiliated armed group of POWs* captured after 24 February 2022,
were typically sentenced to prison terms ranging from 12 to 15 years for various
offenses like trespass against territorial integrity, State treason, involvement in
terrorist organizations, unlawful armed formation membership, and illegal fire-
arm possession. While THL does not explicitly forbid prosecuting defectors* for
State treason, the practice of convicting Russian-affiliated armed group members
under the aforementioned charges for their involvement in hostilities contradicts
the principle of combatant immunity. This principle means that POWs cannot be

3% Chris Jenks, ‘Ukraine symposium — the atrocity crimes advisory group & Ukrainian prose-
cutions of Russian POWs — Part 1’ (2022) <https:/lieber.westpoint.edu/atrocity-crimes-adviso-
ry-group-ukrainian-prosecutions-russian-pows-part-1/> accessed 3 May 2025.

35 OHCHR broadly uses the term ‘Russian armed forces’ to cover all entities fighting on behalf of
the Russian Federation. This includes the official Armed Forces and National Guard and affiliated
formations such as armed groups from the former self-proclaimed ‘republics’ and Wagner Group
contractors, all deemed to operate under Russia’s overall control. Accordingly, ‘Russian POWs’
refers to captured members of any of these forces, irrespective of their nationality — OHCHR
(n4)3 (fn2).

3¢ A defector is a person — usually a soldier, officer, or other member of an armed force or affiliated
group — who abandons their allegiance to the side they are serving and joins, or seeks protection
from, the opposing side — Rosas (n 1) 388. In the case of Ukraine, these would be members of the
armed groups of the Donetsk and Luhansk people’s republics.
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prosecuted for merely taking a direct part in hostilities (in other words, acts of
violence that are legal according to THL) but for possible war crimes.’’ Notably,
as of 2025, OHCHR has not encountered any instances where judges invoked
international norms and standards on combatant immunity to acquit individuals
facing charges related to such conduct.®® Some of these controversies will be
reflected in the cases analyzed below.

The cases in which the Ukrainian judiciary deals with punishing international
crimes can be divided into two groups: trials in absentia,® where the accused
are absent but there are no doubts as to their guilt, and trials of Russian prisoners
whose participation in the described violation has been proven. In the first case,
the practice dates back to the war of 2014. During the ongoing full-scale aggres-
sion of the Russian Federation, two significant verdicts regarding violations of
international law have been passed in the first fifteen months of the conflict — in
February 2023 against Konstantin Kacharov and in April 2023 against Alexander
Kabashny. Both men are the so-called military commissars of the occupation
authorities in Crimea. Since the illegal annexation of the peninsula, they have been
organizing forced conscription, which constitutes a breach of international law.
Kacharov was sentenced in absentia to 11 years of imprisonment, and Kabashny
to 8 (Darnytsky District Court of Kyiv, Judgment in the case of Konstantin
Kocharov dated 09 February 2023; Darnytsky District Court of Kyiv, Judgment
in the case of Alexander Kabashnyi dated 25 April 2023%°).

The problem with the other type of cases is the scale of Russian terror in Ukraine
and the fact that, in this context, the court system is unprepared to give fair trials.
According to the information from the Prosecutor General of Ukraine, Ukrainian
law enforcement authorities are trying almost thirteen thousand cases related to
war crimes. No system can be capable of simultaneously processing such a vol-
ume of work. Nevertheless, attempts are made to try the accused.”!

3 Yoram Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict
(CUP 2004) 28; Rosas (n 1) 82.

3% OHCHR (n 4) 33.

¥ THL does not explicitly prohibit trials in absentia. The permissibility of such trials depends on
the specific legal framework of the tribunal and safeguards to ensure a fair trial. While tribu-
nals like the ICTY and ICTR grant the accused the right to be present, the Special Tribunal for
Lebanon explicitly allows trials in absentia, showing that IHL does not impose a blanket prohibi-
tion — Mohammad H Zakerhossein, ‘In Absentia Proceedings’ in Max Planck Encyclopedias of
International Law (2021) <https://opil.ouplaw.com/display/10.1093/law-mpeipro/e3314.013.3314/
law-mpeipro-e3314?print=&utm_source=chatgpt.com> accessed 27 September 2025.

4 For more details, see <https:/reyestr.court.gov.ua/Review/110409601?fbclid=IwARIRHF
0ZVuBXkcz7WUIZ6K7WN3_ 8v9e21ULAyrdaOHn1pJOLozXqghqY4mE> accessed 3 May 2025.
4 Jenks (n 34).
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Due to space constraints, only one case will be presented, the first widely pub-
licized case that became a precedent for prosecuting war criminals among the
Russian military forces — the case of 21-year-old Vadim Shishimarin. He was
sentenced by the Solomanskiy District Court in Kyiv to life imprisonment for
violating the rules of warfare and killing a 62-year-old resident of Sumy Oblast,
Oleksandr Fedorovych Shelipov. Sergeant Shishimarin, the tank team leader of
the 4" Guards Kantemirovskaya Tank Division, participated in combat operations
in northeastern Ukraine from 24 to 28 February 2022. During a counterattack
that left his unit without a vehicle, his group split and, while seizing a civilian
Volkswagen Passat, encountered Oleksandr Shelipov — an unarmed civilian on
a bicycle. Under pressure from one of his comrades, who believed Shelipov was
signaling to the enemy, Shishimarin eventually shot and killed him despite his
initial reluctance and his claim that he was forced by officers Makeev and later by
Kufakov (whose exact rank was questioned by Private Maltisov). After suffering
further casualties during an attack by villagers, his group surrendered on 1 March
2022. On 11 May, the Security Service of Ukraine charged Shishimarin under
Article 438 of the Ukrainian Criminal Code with violating the laws and customs
of warfare and murder. Although the prosecution noted that he was a combatant
according to the GCs, his partial admission of guilt and expressed remorse were
deemed insufficient, and the court ultimately sentenced him to life imprisonment.
The defense argued that, under Russian regulations, Shishimarin was obliged to
follow orders — suggesting that responsibility should instead fall on Makeev and
Kalinin — citing his youth and inexperience; however, the court rejected these
claims, determining that he had carried out a ‘criminal order’* The defense of
superior orders, often termed the ‘Nuremberg defense’, is codified in Article 33
of the Rome Statute of the International Criminal Court (ICC). It provides that
a person is not relieved of criminal responsibility for committing a crime under
international law merely because they acted on orders, except where the person
was legally obliged to obey, did not know the order was unlawful, and the order
was not manifestly unlawful.*

The court decided that Shishimarin fulfilled ‘a criminal order’ given by a soldier
of a superior rank. At the same time, the defendant’s claim that he had not intended

4 See also Patrick Jackson and James Waterhouse, ‘Ukraine war: Russian soldier Vadim Shishi-
marin jailed for life over war crime’ (2023) <https:/www.bbc.com/news/world-europe-61549569>
accessed 3 May 2025.

# ICC Statute (1998), Art 33; Charles Garraway, ‘Superior orders and the International Criminal
Court: Justice delivered or justice denied’ (1999) 81(836) International Review of the Red Cross
185-794; Paolo Gaeta, ‘The Defence of Superior Orders: The Statute of the International Crimi-
nal Court versus Customary International Law’ (1999) 10 European Journal of International Law
172-191.
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to kill was considered to lack credibility. As mentioned, in the eyes of the court,
the admission of guilt was only partial, and thus the remorse was not honest. The
only extenuating circumstance recognized by the court was cooperation with the
Ukrainian law enforcement institutions. The sentence was life imprisonment as
the court declared that due to the nature of the offense as ‘a crime against peace,
security, humanity and the international legal framework’, a more lenient prison
term was deemed unfeasible. However, the minutiae of the proceedings contain no
mention of the prosecution proving that Shishimarin committed a crime against
peace, security, humanity and international legal order, and these premises are
not listed by the Ukrainian Criminal Code as aggravating factors.**

The interesting aspect here is the prosecution’s acknowledgment of mitigating
factors while simultaneously seeking the maximum sentence, especially within the
context of the Ukrainian Criminal Code. According to Article 69-1 of the Code,
if an offender has surrendered, shown genuine remorse (which appears to apply
to Shishimarin), and admitted guilt (a concession made by the prosecution), the
punishment term cannot exceed two-thirds of the maximum duration of the most
severe prescribed penalty.* Shishimarin’s defense exercised the right to appeal,
and in a new trial, the sentence was mitigated to 15 years of imprisonment.*

Regarding violations of Shishimarin’s rights and controversies connected with his
trial, Chris Jenks indicates, inter alia:

1. Lack of clear notification of the charges (as required by Article 105 of
the Geneva Convention III) — in order to sufficiently notify the accused
of the charge, the prosecution was required to clearly indicate the spe-
cific rule of warfare that Shishimarin was accused of violating. How-
ever, the charges against him were not specified as required by law.
While the charge of murder can be considered relatively specific, the
same does not apply to ‘violating a rule of warfare’. The specific rule/s
in question was/were not specified. Shishimarin would only have suffi-
cient notice of the charge, enabling him to prepare a defense or decide
whether to plead guilty, if the specific offense was detailed with its

4 See also Patrick Jackson and James Waterhouse, ‘Ukraine war: Russian soldier Vadim Shishi-
marin jailed for life over war crime’ (23 May 2023) <https:/www.bbc.com/news/world-eu-
rope-61549569>. See also the facts of the case in the trial verdict, Shishimarin (n 35).

4 Jenks (n 34); ITepBblii pOCCHICKHII BOCHHBIH, KOTOPOrO CYAST 3a YOUICTBO I'pakJaHCKOrO
ykpaunnna. Jlemo Bamuma Hlummmapmnra (2022) <https:/graty.me/ru/online/pervyj-rossijskij-
voennyj-kotorogo-sudyat-za-ubijstvo-grazhdanskogo-ukraincza-delo-vadima-shishimarina/> ac-
cessed 3 May 2025.

46 Cyn moM’SIKIIMB BUPOK pocilickkomy BilicbkkoBomy Iunrumapiny (2022) <https:/www.dw.com/
uk/cud-pomiakshyv-vyrok-rosiiskomu-viiskovomu-shyshymarinu/a-62647875?fbclid=IwAR-
2R6pkLncGTgDhISRIE]BtDHgD{ZlaoF y7M7174s5ySgESd14-PEzRcsM> accessed 3 May 2025.
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constituent elements.*’ First instance judgment suggests that the charge
of the violations of the laws and customs of warfare meant directly
attacking a civilian as the court invoked Articles 50, 51, and 85 (2)(a)
of the Additional Protocol I stating that civilian populations and indi-
vidual civilians must not be attacked, and acts or threats of violence
intended to terrorize civilians are prohibited.*®

2. Lack of due consideration of ‘direct participation’ in armed hostilities
— the court’s decision labeled the directive for Shishimarin to shoot Mr
Shelipov as a criminal instruction. During the trial, Shishimarin was
asked if he was obligated to obey an ‘obviously illegal’ order, to which
he responded negatively. However, Shishimarin’s response did not
reveal whether he had considered the order illegal. The core of the case
revolved around the legality of the order and whether Shishimarin knew
or should have known about its legality. Maltisov’s testimony implies
that he believed the order was unlawful, but it is unclear whether he
formed this opinion at the time or afterward. The prosecution admitted
that the directive to shoot Mr Shelipov was issued due to an incorrect
assumption that he was using his mobile phone to communicate the
location of Russian forces, which would constitute direct participa-
tion in hostilities. Yet, there was no discussion about a mistake of fact.
Importantly, there was no recognition that real-time transmission of
tactical information, such as location, even by unarmed civilians, might
constitute direct participation in hostilities, making an unarmed civil-
ian a legitimate target for lethal force.*” And this argument was taken
up by the defence at the appeals stage which requested to consider that
Shishimarin and other individuals in the car had real grounds to believe
that the victim was informing Ukrainian military personnel about their
location via mobile phone. Since Shishimarin was in a combat situation
and perceived Mr Shelipov as a combatant (these are the words of the
court, although strictly speaking he would be a civilian directly partic-
ipating in hostilities), he fired shots due to the immediate threat to his
life posed by Shelipov’s actions aimed at disclosing his location.*

47 Jenks (n 34).

# Shishimarin trial, Category of case No 760/5257/22 (23 May 2022) <https:/reyestr.court.gov.ua/
Review/104432094>.

# Jenks (n 34).

0 Shishimarin appeal, Case Category No 760/5257/22 (29 July 2022) <https:/reyestr.court.gov.
ua/Review/105669005>; Cyx NOM’IKIINB BHPOK pociiickkoMy BiiicekoBoMy Illmmmmapiny
(29 July 2022) <https:/www.dw.com/uk/cud-pomiakshyv-vyrok-rosiiskomu-viiskovomu-shy-
shymarinu/a-62647875?fbclid=IwAR2R6pk L.LncGTgDhISRiEjBtDHgDfZlaoF _y7M7174s5yS-

gESd14-PEzRcsM>.
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Interestingly, the International Committee of the Red Cross addressed
a comparable situation in its Interpretive Guidance on Direct Partic-
ipation in Hostilities: ‘[f]or example, an unarmed civilian sitting in
a restaurant using a radio or mobile phone to transmit tactical target-
ing intelligence to an attacking air force would probably have to be
regarded as directly participating in hostilities’>' To clarify, there is no
evidence that Mr Shelipov was reporting the Russians’ location; the
belief that he was appears to be erroneous. This belief could even be
objectively unreasonable. However, determining this necessitates thor-
ough examination, not just a conclusion. If the belief, while false, was
not unreasonable, the implications are substantial — both the order to
shoot Mr Shelipov and the act of shooting him would not be illegal.*

The broader context of Ukrainian civilians directly participating in
hostilities should be considered when examining the above belief.
One way of such participation is using a tool called ‘ePPO’, a mobile
application that enables Ukrainian civilians to report the locations of
incoming missiles or other aerial threats using their cell phones. This
app appears quite effective; for instance, on 22 October 2022, Ukrain-
ian forces utilized information from the app to successfully intercept
a Kalibr cruise missile with a mobile air defense system. Kalibr cruise
missiles and explosive-laden drones are among Russia’s primary weap-
ons for attacking critical infrastructure. However, the use of this app
introduces a potential issue: Ukrainian civilians who download and
use it to report threats might be considered as directly participating in
hostilities, which could make them legitimate targets for Russian forces
under international humanitarian law;>

3. Lack of due consideration of the defence of superior orders — despite the
potential illegality of the order, the Ukrainian Code provides exemp-
tions under certain circumstances, such as obeying orders according
to Article 41. Surprisingly, the trial did not thoroughly analyze the
application of Article 41, which could determine Shishimarin’s liability
and potentially involve Makeev. The Code states that if a person was
unaware of an order’s criminal nature and could not have been aware,

3! International Committee of the Red Cross, Interpretative guidance on the notion of direct par-
ticipation in hostilities under international humanitarian law (2009) <https:/www.icrc.org/en/doc/
assets/files/other/icrc-002-0990.pdf> 81. See also Jenks (n 34).

32 Jenks (n 34).

53 Michael N Schmitt, William Casey Biggerstaff, ‘Ukraine symposium — are civilians reporting
with cell phones directly participating in hostilities?’ (4Articles of War, 2 November 2022) < https:/
lieber.westpoint.edu/civilians-reporting-cell-phones-direct-participation-hostilities/>.
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criminal liability rests with the person issuing the order. This implies
that if Shishimarin was unaware that the order to shoot Mr Shelipov
was illegal at the time, he would not be held criminally responsible,
unlike Makeev and Kufakov. If an order is blatantly criminal, there is
no defense under the Ukrainian Code. The court might not have con-
sidered Article 41 due to a belief that the order was blatantly crimi-
nal, even though this assumption lacks support. Such an assessment
without explanation appears unreasonable. According to the ICRC’s
stance, the order might not have been illegal and, therefore, could not
be classified as patently criminal. Moreover, the proceedings did not
establish whether Shishimarin believed the order was unlawful at the
time of the shooting. Admittedly, the accused explained that when he
first saw the victim, he knew he was a civilian and realized he could
have acted differently, such as scaring him instead. He admitted the
act was unacceptable and criminally punishable, deserving the highest
punishment. During the court proceedings, and not contested by the
defense, it was established that Shishimarin indeed, following the order
of a person unknown to him, fired several shots in succession from
an automatic weapon at Mr Shelipov. As a result of these actions, one
bullet hit the head of the victim, and he died on the spot. Despite the
accused’s assertion that he allegedly accidentally shot the victim, the
court was convinced that his murder was committed with direct intent.
The court stated that while explaining the circumstances of the event,
the accused showed that he had the opportunity not to comply with the
order of an unknown person and not to shoot a civilian. According to
the court, the unknown person who gave this order had no recognizable
features reflecting their military rank, the accused personally did not
know them, the order was illegal, and therefore, he should not have
obeyed it, but he still did so to avoid repercussions.**

According to the court’s conviction, understanding that the order given to the
accused was clearly criminal and not wishing to obey it, the accused could have
refused to obey, which would not have had any negative consequences for him.
Furthermore, the accused could not perceive the unknown person as an officer,
especially not as a direct commander, as he did not know their surname or military
rank, and the commanding tone of the conversation is not a criterion for subordi-
nation for military personnel. As the accused stated, he had the opportunity to exit
the vehicle and take the phone from Mr Shelipov, but he did not do so. According
to Ukrainian law, the question of intent must be resolved based on a combination
of all the circumstances of the action, including the method, means of crime,

% Shishimarin trial (n 48).
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the number, nature, and localization of injuries and other physical harm, reasons
for stopping criminal actions, behavior of the perpetrator and victim preceding
the event. The behavior of the accused confirms the circumstances stated in the
indictment, namely that Shishimarin, by firing shots at the victim, was aware of
the socially dangerous nature of his actions, anticipated their socially dangerous
consequences in the form of the victim’s death, and desired their occurrence. Thus,
based on the content of Part 2 of Article 24 of the Criminal Code of Ukraine, the
accused acted with direct intent. This circumstance was proven in court and does
not raise doubts for the court.”

Therefore, the court did not trust the testimony of the accused and rejected the
defense’s arguments that the order given to the accused was aimed not at the
intentional killing of an innocent civilian but at saving their own lives. This wit-
ness stated that the reaction of the senior lieutenant (Kalinin) to this event was
negative. After the murder, he asked why they did it and ordered everyone to put
their rifles on the safety to prevent similar incidents in the future. Such behavior
of the senior lieutenant also indicates the absence of a threat to Russian military
personnel from civilian Shelipov.”® Still, as Chris Jenks claims, the problem is
that the proceedings did not establish whether Shishimarin believed the order was
unlawful at the time of the shooting but rather did so concerning the time after
the shooting.

Like the discussion on direct participation in hostilities, the issue of obeying orders
necessitated further exploration and more clarity. It also matters that Ukraine
exchanged Kalinin and Makeev before the trial and did not inform the defense
about this until an attempt was made to call them as witnesses. Both Shishimarin
and Maltisov testified that Makeev initially ordered Shishimarin to shoot, and
when Shishimarin refused, Kufakov reiterated the order. The court found the order
to shoot criminal. Considering the outcome, with Mr Shelipov’s death and Shishi-
marin’s life sentence, why was Makeev not charged for issuing the order? This
decision is especially puzzling given that Article 438 Part 1 includes ‘giving an
order to commit such actions’ as a criminal act. The trial did not establish the rank
hierarchy within the car. At times, it appeared that Maltisov and Shishimarin sug-
gested Lieutenant Kalinin, who was in the trunk, was the senior officer. If that was
true, why didn’t Kalinin override Makeev’s and Kufakov’s orders? Makeev’s order
to shoot Mr Shelipov could be classified as a war crime under Additional Protocol
I. Kalinin’s inaction in preventing the shooting should have been further investi-
gated and might also be a breach of the same Protocol’s command responsibility.
As a signatory to the Geneva Conventions and Additional Protocol I, Ukraine was

% Ibid.
% Ibid.
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required to investigate any serious breaches and possible failures in command
responsibility. If the investigation found Makeev and/or Kalinin responsible for
these violations, Ukraine would have the legal duty to prosecute them.*’

According to the court, the convicted men fulfilled the crime conditions described
in Article 438. However, Shishimarin’s case reveals the weaknesses of the Ukrainian
judiciary system — the experts criticized the proceedings for their hasty form, wit-
nesses lacking credibility, and negligent interrogations of defendants.® The OHCHR
reached the same conclusions, indicating a pattern in legal proceedings where courts
issued guilty verdicts either on the same day or shortly after the preliminary hearing.
In these instances, defendants participated in their trials through videoconferencing,
and the courts predominantly based their verdicts on the defendants’ confessions
during the trial, without thoroughly examining the case’s specific facts.” These
instances also involve charges brought against individuals solely for taking part in
hostilities and infringements of the right to a fair trial, such as the right to legal
counsel of one’s preference and the opportunity to prepare a defense. Additionally,
there were instances of confessions being extracted by promising prompt release
during prisoner exchanges, and hasty trials conducted by potentially biased courts.*

It is evident that the Ukrainian judiciary is unable to cope with the new situation
despite all stopgap attempts of the lawmakers; this is due both to a lack of relevant
procedures and to the scale of the Russian terror in the country. Another problem
is the issue of transparency — the primary source of information on the above cases
are journalists’ reports, while the investigations are conducted with a high degree
of secrecy, making it difficult to formulate an honest assessment. However, such
cases are valuable practice — after the end of the armed conflict, the materials
collected by Ukrainian courts can support the work of the ICC, particularly as,
despite all the flaws, it would be difficult to claim that the right to fair trial had
been entirely overturned — it is worth noting that Shishimarin was provided with
defence, translators and the possibility to appeal.

Hence, the way in which the Ukrainian judiciary treats POWs by no means resem-
bles the bizarre practices of the aggressor, particularly towards the defenders of
Azovstal. At the initial stage, following the surrender at Azovstal in May 2022,
Russian authorities allowed the International Committee of the Red Cross (ICRC)
to register Ukrainian prisoners of war, which formally complied with the Geneva

57 Jenks (n 34).

8 EkcriepTd KPUTHKYIOTh CYAOBHI mpouec Hapx BificekoBuM P® (2022) <https:/www.dw.com/
uk/sud-nad-viiskovymy-rf-v-ukraini-eksperty-zasterihaiut-vid-pospikhu/a-61920111> accessed
3 May 2025.

% OHCHR (n 4) 34.

% Ibid 5.
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Conventions. However, serious violations soon emerged during detention, includ-
ing widespread reports of torture and ill-treatment in Russian custody.®' The most
notorious incident was the explosion at the Olenivka penal colony in July 2022,
which killed more than 50 Ukrainian POWs and injured many others.?> Hold-
ing prisoners close to the frontline and denying access to independent monitors
highlighted a sharp departure from international humanitarian law. The situation
further deteriorated during the judicial phase, when Russian and proxy authorities
in Donetsk announced sham trials against Azovstal defenders. Such proceedings,
conducted without guarantees of fairness and independence, directly violated the
Geneva Conventions. Thus, while the initial registration of POWs reflected for-
mal compliance, subsequent detention practices and judicial measures revealed
systemic violations of international humanitarian law.

IV. CONCLUSIONS

The article evaluates the treatment of Russian POWs in Ukrainian custody during
the ongoing conflict, using IHL and Ukrainian law as its benchmarks. It reveals
that Ukraine has established formal POW registration and family communication
mechanisms, indicating progress toward compliance with IHL. While early trials
of Russian soldiers in 2022 were criticised for certain shortcomings in ensuring
full fair trial guarantees, subsequent judicial practice has demonstrated gradual
progress. By 2025, Ukrainian courts have increasingly incorporated international
humanitarian law standards into their reasoning, particularly with respect to the
distinction between combatant privilege and individual criminal responsibility.
Reforms in the criminal code and procedure, greater transparency, and the
presence of international monitors reflect a stronger adherence to both IHL and
international human rights law. This evolution indicates Ukraine’s intention to
align its judiciary with international expectations even under the conditions of
armed conflict.** However, significant violations persist.

" OHCHR, Report on the Human Rights Situation in Ukraine, 1 February-31 July 2023 (2023)
<https://ukraine.un.org/sites/default/files/2023-10/23-10-04-OHCHR-36th-periodic-report-
ukraine-en.pdf?utm_source=>.

©2 OHCHR, ‘Olenivka: Two Years Since the Deadly Strike That Killed Dozens of Ukrainian
POWs, a Continued Call for Accountability’ (2024) <https://ukraine.ohchr.org/en/Olenivka-two-
years-since-the-deadly-strike?utm_source=>.

% Amnesty International, ‘Ukraine: Russian sham trials of prisoners of war in Mariupol “illegal
and unacceptable™ (2022) <https:/www.amnesty.org/en/latest/news/2022/08/ukraine-russian-
sham-trials-of-prisoners-of-war-in-mariupol-illegal-and-unacceptable/?utm_source=>.

% Ukrainian Legal Advisory Group (2024) Needs Assessment of Ukraine’s Justice System. Kyiv:
ULAG <https://ulag.org.ua/wp-content/uploads/2024/09/na-web.pdf?utm_source=chatgpt.com>.
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At the start of the war, Ukrainians viewed all POWs as potential criminals. How-
ever, the Prosecutor General’s Office has started supervising the conditions of
POWSs’ detention, ensuring compliance with IHL, and establishing standards for
investigating war crimes. The Prosecutor General’s Office considered participa-
tion in the war a war crime, but according to IHL, combatants have the right to
participate directly in the fight (combatant immunity). The protection of GC III
extends to POWs suspected of war crimes, but the detaining power can prosecute
them for such crimes, and not just for belonging to a military unit or service. The
Ministry for Reintegration of the Temporarily Occupied Territories of Ukraine
clarified to the OSCE Mission that Russian detainees would only be prosecuted
for war crimes, and not for mere participation in the war.®®

As to the research aim and questions, the general conclusion is that Ukraine has
mostly complied with international humanitarian law and Ukrainian law rules
on treating POWs. The continuing violations, such as exposure to public curios-
ity and cruel treatment, are not committed systematically. Still, Ukraine should
cease such behavior. Also, one should state that Ukrainian law is compatible
with international humanitarian law. As mentioned, the most serious accusations
against Ukraine refer to a pattern of violations (torture and mistreatment) during
interrogations and criminal proceedings of the Russian soldiers. Some of those
controversial or illegal Ukrainian acts were later rectified by the statement of the
Ministry for Reintegration of the Temporarily Occupied Territories of Ukraine.

The Ukrainian government has consistently stressed its adherence to interna-
tional humanitarian law and the Geneva Conventions with respect to Russian
POWs. In response to allegations of mistreatment, Ukrainian authorities, includ-
ing the Ministry of Defence and the Commissioner for Human Rights, publicly
announced investigations and reiterated that such violations would not be toler-
ated. Moreover, Ukraine has emphasized its cooperation with the ICRC and con-
trasted its approach with Russia’s systemic denial of POWSs’ rights. This indicates
that, at least at the official level, the Ukrainian government’s position has been to
acknowledge the allegations and frame its conduct as compliant with THL.%

It must be acknowledged that legal proceedings conducted under war conditions
are not devoid of imperfections as indicated above. In the case examined in this
article, an additional significant constraint arose from the unavailability of con-
sular support for the defendants, owing to the closure of the Russian Embassy

% OSCE (n 3) 12; Jenks 2022 provides further details — ‘Ukraine symposium — the atrocity crimes
advisory group & Ukrainian prosecutions of Russian POWs — Part 1 and Part 2’ (2022) <https://
lieber.westpoint.edu/articles-of-war/> accessed 3 May 2025.

% Coordination Headquarters for the Treatment of Prisoners of War, About the Coordination
Headquarters (Government of Ukraine) (nd) <https:/koordshtab.gov.ua/about?utm>.
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in Ukraine. Moreover, a pivotal element of the Shishimarin defense’s strategy,
involving the testimony of two intended witnesses (Kalinin and Makeev), was
hindered due to their involvement in a prior prisoner exchange, rendering them
unattainable for summons. While logistical constraints likely rendered their
attendance unfeasible, it raises contemplation over the potential influence their
testimonies could have exerted on the case’s outcome.®’
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I. INTRODUCTORY REMARKS

On 10 July 2025, the ECtHR issued a judgment in the case of Rodina and Borisova
v Latvia (hereinafter Rodina and Borisova judgment) establishing that Latvian
authorities’ refusal to allow the applicants to organise public assemblies in Riga
did not constitute a violation of Article 11 (freedom of assembly and association)
read in light of Article 10 (freedom of expression) of the European Convention
on Human Right (hereinafter: ECHR). In particular, Rodina association’s (first
applicant)! demonstration on the former Victory Day? near the Soviet Victory
Monument,* and Ms Borisova’s (second applicant) demonstration in front of the
Ukrainian embassy calling to stop the war in Ukraine’s Donbas were found to
be aimed at denigrating the Latvian nation and language, and supporting illegal
separatist groups in Ukraine, respectively.

The bans on mentioned demonstrations were introduced as a response to the
growing tensions in the region, which started in 2014, with Russia’s takeover of
the Crimea peninsula of Ukraine, which resulted in de facto annexation,* subse-
quent Russia’s military operation in the Donbas region, and the overall course
on restoration of Russia’s former military glory within its purported ‘spheres of
influence’.’ That included not only Ukraine, but also other former Soviet repub-

! The Rodina association, founded by the Baltic Cossack Circle and the Latvian Association of Rus-
sian Youth, is engaged in promoting the idea that ‘Russians are the oldest indigenous people of Latvia,
Riga is our city, Latvia is our land. Russian is the language of Latvia. Russians do not give up!’. RFI,
‘Latvia Banned the “Russian March” on 9 May in Riga’ (RFI, 7 May 2014) <https:/www.rfi.fr/ru/
evropa/20140507-latviya-zapretila-provodit-9-maya-russkii-marsh> accessed 10 September 2025.

2 Victory Day is observed on 9 May and celebrates the Soviet Union’s World War II victory over
Nazi Germany, marking the end of the ‘Great Patriotic War’ (1941-1945). The myth of the ‘Great
Patriotic War’ of 1941-1945, including its key aspect — the victory over Nazi Germany in 1945, is
an instrument for legitimizing Russia’s great-power aspirations. The Russian narrative depicts the
role of the Soviet army in the neighboring countries in 1944—1945 as that of unequivocal liberators
from German-Nazi occupation. Maria Domanska, The Myth of the Great Patriotic War as a Tool
of the Kremlin’s Great-Power Policy (OSW Commentary No 316, Centre for Eastern Studies,
31 December 2019) <https:/www.osw.waw.pl/en/publikacje/osw-commentary/2019-12-31/myth-
great-patriotic-war-a-tool-kremlins-great-power-policy> accessed 10 September 2025.

* For many years, the monument acted as the focal point for the local Russian community in Lat-
via as a place to remember the ‘Great Patriotic War’ and to celebrate the ‘liberation of Europe’
by the glorious Soviet Army. Martin§ Kaprans, ‘Toppling Monuments: How Russia’s War against
Ukraine Has Changed Latvia’s Memory Politics’ (Cultures of History Forum, 29 November 2022)
<https:/doi.org/10.25626/0142>.

* Lucy Minicozzi-Wheeland, ‘The 2014 Annexation of Crimea — How Russia Stole Ukraine’s
Peninsula’ Kyiv Independent (updated 23 April 2025) <https:/kyivindependent.com/russias-an-
nexation-of-crimea/> accessed 10 September 2025.

5 Chaim Shinar, Viadimir Putin’s Aspiration to Restore the Lost Russian Empire (15 November
2016) SSRN <https://doi.org/10.2139/ssrn.2869863>.
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lics, including the Baltic States of Estonia, Lithuania and Latvia, which bear the
consequences of the Soviet occupation to the present day.

The Rodina and Borisova judgment raises critical questions about the scope of
freedom of assembly when exercised in the context of hostile foreign influence
and security threats. Against the backdrop of Russia’s aggression against Ukraine
and the Baltic States’ historical struggle with Soviet occupation, the ECtHR had
to decide whether the Latvian authorities’ ban on demonstrations could be jus-
tified as a measure necessary in a democratic society. The case is accordingly
analysed and situated in broader debates on Central and Eastern Europe decolo-
nization struggle, the concept of ‘self-defending democracy’® in light of Russia’s
hybrid disinformation threats and the overgrowing reliance on the ‘prohibition
of war propaganda’ as a response to those threats. This commentary, therefore,
seeks to clarify how restrictions on public assemblies can be justified as part of
a democracy’s response to malign foreign influence, and how such measures can
be applied without undermining the core values of the ECHR system.

II. FACTS OF THE CASE AND POSITION OF PARTIES

1. FACTS OF THE CASE AS ESTABLISHED BY ECTHR

The ECtHR began by explaining how Latvia secured a vast Russian minority. It
noted that a large part of Russian military personnel and pensioners remained after
Latvia fully restored its independence in 1994 and others had simply migrated
during the Soviet occupation of Latvia from other parts of the Soviet Union.
According to statistics, Russian speakers in Latvia comprise 37.7% of the popula-
tion as of 2022.” These people continued to publicly commemorate and celebrate
Victory Day with public events organised next to the Soviet Victory Monument.®
However, the local Latvians associated the Soviet Victory Monument and celebra-

¢ The idea of democratic self-defense gives the right to restrict some of the rights because the
democratic order as the essence has to be protected. See Ramin Babayev, ‘Militant Democracy:
When Democracies Defend Themselves’ (Modern Diplomacy, 17 June 2025) <https:/modern-
diplomacy.eu/2025/06/17/militant-democracy-when-democracies-defend-themselves/> accessed
10 September 2025.

7 Karl Stuklis, ‘How the War in Ukraine Strengthened Latvia’s European Credentials and Inter-
national Standing’, E-International Relations (18 March 2025) <https:/www.e-ir.info/2025/03/18/
how-the-war-in-ukraine-strengthened-latvias-european-credentials-and-international-stand-
ing/> accessed 10 September 2025.

8 Rodina and Borisova v Latvia (ECtHR, 10 July 2025, Applications Nos 2623/16 and 2299/16)
para 9.
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tions around it with the Soviet atrocities.” This contributed to the growing tensions
between the Russian-speaking minority and the native local population.

On 9 May 2014, the first applicant wished to organise a demonstration and
a ‘Russian march’ under the pretext of maintaining Russian as the language of
education.'” The Riga City Council concluded that the planned event was aimed at
inciting national hatred by promoting the superiority of the Russian nation, and in
view of the situation unfolding in Ukraine in 2014, it had to be banned according-
ly.! The Administrative District Court upheld the ban,'? and the Supreme Court
refused to institute proceedings.'

In September 2014, the second applicant named Anda Borisova requested
authorisation for a demonstration to be held on 23 September 2014 in front of
the Ukrainian embassy in Riga with the stated aim of calling for the end of the
war in ‘Novorossiya’ (meaning South-East part of Ukraine that Russia claims as
its historical lands) and to demand recognizing independence of the so-called
Donetsk and Luhansk separatist ‘People’s Republics’* However, another person,
named as BA, was responsible for keeping order during the demonstration, and
his background included fighting on the separatists’ side in Ukraine, as well as
recruiting volunteer fighters in EU States.!* The ban on holding this demonstra-
tion instituted by the Riga City Council was upheld by the Administrative District
Court and Supreme Court.'

2. POSITIONS OF PARTIES

According to the Latvian Government, the applicants’ complaints were incompat-
ible ratione materiac with ECHR by virtue of Article 17."7 In particular, the real
aims of the assemblies of 9 May 2014 and 23 September 2014 had not been peace-

° Ibid para 9.

1 Tbid para 16

' Tbid para 22.

12 Ibid para 27.

13 Ibid para 33.

4 Roman Goncharenko, ‘Donetsk and Luhansk: A Tale of Creeping Occupation’ (Deutsche Welle,
23 February 2022) <https:/www.dw.com/en/donetsk-and-luhansk-in-ukraine-a-creeping-process-
of-occupation/a-60878068> accessed 10 September 2025.

'S Rodina and Borisova v Latvia, para 35.

16 Ibid para 48.

17 “Nothing in this Convention may be interpreted as implying for any State, group or person any
right to engage in any activity or perform any act aimed at the destruction of any of the rights
and freedoms set forth herein or at their limitation to a greater extent than is provided for in the
Convention’.
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ful but instead called for the destruction of rights and freedoms set forth by the
Convention system.”® In that regard, the purported annexation of Crimea and the
outbreak of armed hostilities in eastern Ukraine were cited as important contextual
elements proving that the threat emanating from both demonstrations was real and
not abstract or illusory. The Government also considered that the events planned
by the first and second applicants had been a part of the so-called ‘compatriots
policy’ pursued by Russia, which was intended to mobilize Russian minorities to
win public support for Russia’s misconduct within the EU informational domain."”

The first applicant denied any anti-democratic or unpeaceful aims of the planned
9 May 2014 demonstration® and the second applicant stated that their activities
had not been aimed at the destruction of rights and freedoms set forth by the
Convention systems.?!

III. JUDGMENT: APPLICABLE LAW AND MERITS
OF THE COMPLAINT

1. THE APPLICABLE LAW

The ECtHR noted that the applicants’ complaints are based on the same facts and
allegations concerning the expression of personal opinions and need to secure
a forum for public debate and the open expression of protest, and accordingly
decided to apply Article 11 as lex specialis in light of Article 10 ECHR. As bans
on demonstrations planned on 9 May 2014 and 23 September 2014 had constituted
an interference with the rights under Article 11 read in light of Article 10, the
ECtHR had accordingly examined those claims based on a tripartite test of legal-
ity, legitimacy and necessity.

2. MERITS: TRIPARTITE TEST OF LEGALITY, LEGITIMACY
& NECESSITY

It has not been contested that the interference was prescribed by law.” The ECtHR
also accepted that the interference with the applicants’ rights pursued several of the

8 Rodina and Borisova v Latvia, para 71.
1% Ibid para 72.
20 Tbid para 73.
2 Tbid para 74.
22 Rodina and Borisova v Latvia, para 96.
2 Ibid para 98.



SELF-DEFENDING DEMOCRACY AND RUSSIAN DISINFORMATION... 211

legitimate aims referred to in Article 11, such as national security, public safety, the
prevention of disorder, and the protection of the rights and freedoms of others.?*

The ECtHR considered in detail whether the reasons adduced by the national
authorities and courts were ‘relevant and sufficient’ when it examined whether
the interference was necessary in a democratic society. Most importantly, the
ECtHR noted that the right to freedom of assembly as enshrined in Article 11,
protects a demonstration that may ‘annoy or cause offence to persons opposed
to the ideas or claims that it is seeking to promote’ with the only exception being
incitement to violence or rejection of democratic principles.?

The Latvian Government argued that similarly provocative statements asserting
the alleged superiority of the Russian nation had been used to provoke civil unrest
in Ukrainian society and then used as a pretext for launching an armed attack in
Eastern Ukraine and Crimea in 2014. The first applicant considered the events in
eastern Ukraine and Crimea to be irrelevant, but ECtHR specifically noted that,
as Latvia borders Russia, which from 2008 onwards invaded parts of other neigh-
boring countries such as Georgia and Ukraine, and in view of Latvia’s historical
background, the domestic authorities’ assertion on heightened and real risk of
disorder at that time was justified.?

As to the demonstration planned for 23 September 2014, it was banned because
the domestic authorities considered that it would not be peaceful and its genuine
organiser had been suspected of participating in activities directed against the
territorial integrity and independence of both Ukraine and Latvia. Hence, the
ECtHR applied the margin of appreciation doctrine and concluded that domestic
authorities were in a better position than an international judge to evaluate the real
intentions behind the impugned demonstration, given the specific local context at
the material time.?”” Consequently, the interference with the applicants’ rights met
a ‘pressing social need’, was ‘proportionate to the aims pursued’ and ‘necessary
in a democratic society’.?

IV. THE COMMENTARY

Overall, the judgment demonstrates the ECtHR’s careful and context-sensitive
assessment of the events in both Latvia and Ukraine, which bears even bigger

24 Ibid para 99.

% Tbid para 103.
26 Tbid para 107.
7 Ibid para 109.
28 Tbid para 112.



212 ANASTASIIA VOROBIOVA

relevance in light of Russia’s recent activities in the sphere of the so-called ‘infor-
mation warfare’ aimed at destabilising not only neighbouring States but also the
broader international order.” The Rodina and Borisova ruling confirms that
States may legitimately restrict certain freedoms when confronted with external
threats and illustrates the importance of situating Convention rights within both
historical and geopolitical context. Moreover, the Court’s reasoning draws explic-
itly on the concept of a ‘self-defending democracy’, emphasising the necessity
of countering activities that may undermine democratic order. Nevertheless, one
of the shortcomings of the judgment lies in its broad reliance on the notion of
‘war propaganda’ as an underdeveloped concept in international law, which bears
risks of application in an overly expansive manner. These aspects will be further
elaborated in the commentary below.

1. HISTORICAL AND CONTEMPORARY CONTEXTS

The ECtHR accepted that the situation in Latvia in 2014 was more tense than in the
preceding years and agreed that the ‘compatriots policy’ was especially perilous for
Latvia in 2014 when Russia had acquired military and political control over parts of
Ukraine. The ECtHR specifically mentioned the threat of creating the narrative of
‘discrimination’ in its neighbouring countries as a justification for interference in
their internal matters and using military force. Given Latvia’s geographical location
and Russia’s military operations in Georgia and Ukraine, the risk of disorder in Lat-
via was deemed as real.* Therefore, this specific context of both compatriot policy
and military invasions in other neighboring nations duly substantiated Latvia’s fear
for its own security, territorial integrity, and democratic order.!

ECtHR also directly mentioned that the choice of the date and venue for the first
demonstration (9 May 2014 at the Soviet Victory Monument) was controversial
in light of the difficult history connected with Latvia’s ‘unlawful occupation and
annexation by the Soviet regime following World War II". The ECtHR reason-
ing, therefore, gives rise to challenging Russia’s ‘Great Patriotic War’ myth and
instead affirms it as a symbol of Russian imperialistic policy.*? This is especially

» Kateryna Odarchenko and Elena Davlikanova, ‘Russia’s Evolving Information War Poses
a Growing Threat to the West’, Atlantic Council Ukraine Alert (18 October 2024) <https:/www.
atlanticcouncil.org/blogs/ukrainealert/russias-evolving-information-war-poses-a-growing-threat-
to-the-west/> accessed 10 September 2025.

30 Ibid para 111.

31 Tbid para 121.

32 Pawet Letko, “War over Monuments: An Element of Russian Historical Policy towards Latvia in
the 21st Century’ (2016) 7(2) Przeglad Wschodnioeuropejski 89.
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important for the Baltic States, given President Vladimir Putin’s article published
in 2020, where he asserted that the Baltic States’ incorporation into the USSR
during the Second World War was both legal and voluntary, which is not only
factually untrue, but also presents these sovereign nations as ‘wayward [Russian]
provinces lost to the West’.33 The challenge of the ‘Great Patriotic War’ narra-
tive is especially relevant in 2025, as the Russian war against Ukraine has been
described as a continuation of the Great Patriotic War and ‘heroic struggle against
Nazism’.** The Baltic countries in current Russian narratives are also portrayed as
facilitators of Nazi ideology and are accused of distorting Second World War his-
tory, ‘Russophobia’ and Nazi glorification.*® Therefore, Russia creates a similar
pretext to those used in the full-scale invasion against Ukraine and questioning
the ‘Great Patriotic War’ narrative as a moment for liberation for all Europe can
be seen as one of the defenses to Russia’s disinformation narratives.

The ECtHR’s reliance on historical context also bears a special significance for
the decolonization process in Central and Eastern Europe, which only intensified
in 2022. Milksoo describes it as a ‘decolonizing moment of sort’ for Eastern
European States, painting Russia as a neoimperial power whose great power claim
lies in the heroic myths of its Second World War experience as the saviour of
Europe.*® The Rodina and Borisova judgement effectively challenges that claim,
first and foremost by recognizing that Latvia’s inclusion in the USSR was indeed
unlawful and constituted an ‘occupation’. The same concerns Latvia’s modern
demographic landscape, as explained by Sovietisation policies which consisted of
resettlement programmes (Russians into the Baltics and Baltic residents to remote
regions of the USSR) and migration of ethnic Russian professionals into the Bal-
tics.”” Therefore, the judgement’s overall reliance on the complex and nuanced
history of Central and Eastern Europe can be seen as a positive outcome and
potential basis for challenging Russia’s imperial claims.

3 Eric Shiraev and Holger Molder, ‘Decoding Vladimir Putin’s Baltic Strategy’ The National In-
terest (30 July 2025) <https:/nationalinterest.org/feature/decoding-vladimir-putins-baltic-strate-
gy> accessed 10 September 2025.

3 Brussels Institute for Geopolitics, ‘Russia’s Victory Day Looms Large over Europe Day’ Big
Europe (6 May 2025) <https:/big-europe.cu/publications/2025-05-06-russias-victory-day-looms-
large-over-europe-day> accessed 10 September 2025.

3 Oleksiy Makukhin, Ruslan Kavatsiuk and Violetta Seleznova, Nazism as a Strategic Propagan-
da Narrative on Russian State-Controlled Television (Final Report 2025).

36 Maria Milksoo, ‘The Postcolonial Moment in Russia’s War Against Ukraine’ (2022) Journal of
Genocide Research 2.

37 Alex Hoffmann, ‘Russians in the Baltics (European Minorities, Chapter 2)’ The European
Perspective (17 March 2025) <https:/europeanperspective.news/russians-in-the-baltics-europe-
an-minorities-chapter-2/> accessed 10 September 2025.
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2. HOW DEMOCRACIES CAN DEFEND THEMSELVES

Latvian Supreme Court, when assessing the ban on the demonstration of the sec-
ond applicant, specifically noted that calls to recognize unlawful quasi-republics
in Eastern Ukraine undermine democracy as a ‘fundamental value of the State
and part of the constitutional identity of Latvia’.*® The ECtHR went further, rein-
stating that democracy constitutes a fundamental element of the ‘European public
order’ and, in view of the very clear link between the ECHR and democracy, no
one should be authorised to rely on the ECHR provisions in order to weaken or
destroy the ideals and values of a democratic society. Consequently, in order to
guarantee the stability and effectiveness of a democratic system, the ‘State may
be required to take specific measures to protect itself’. However, even if ‘a democ-
racy capable of defending itself” can utilise interference with individual rights,
they must be carefully evaluated in light of ECHR provisions.* The Rodina case
is, therefore, an important ruling for countering anti-democratic movements,
propaganda, or disinformation, while preserving the core values of pluralism and
the rule of law.** This goes in line with the latest EU sanctions against Russia
introduced after the full-scale invasion of Ukraine in 2022 as one of the legitimate
tools to counter harmful propaganda which threatens democratic order.*

The Rodina and Borisova judgment is particularly significant in light of Russia’s
systematic disinformation campaigns,” which weaponize public discourse to
undermine democratic institutions and social cohesion. By endorsing the con-
cept of self-defending democracy, the ECtHR affirms that States may impose
restrictions when Convention rights are manipulated as instruments of informa-
tion warfare. However, these restrictions must adhere to the requirements set out
by the Convention system and must not be overly broad. The present judgement
highlights that reliance on concepts such as ‘war propaganda’ must be treated with
greater caution when adjudicating on restrictions concerning the Convention’s
rights and especially those which concern the very fundamentals of democracy,
such as freedom of expression and assembly.

3% Ibid para 50.

¥ Rodina and Borisova v Latvia, para 104.

4 Viktorija Soneca, ‘Rodina and Borisova v Latvia and the Principle of Self-Defending Democra-
cy: Introduction’ (Verfassungsblog, 6 August 2025) <https://verfassungsblog.de/rodina-and-bor-
isova-v-latvia-and-the-principle-of-self-defending-democracy/> accessed 10 September 2025.

4 Balazs Gyimesi, ‘Defending Democracy: Sanctions on Disinformation” RUSI Commentary
(12 June 2025) <https:/www.rusi.org/explore-our-research/publications/commentary/defend-
ing-democracy-sanctions-disinformation> accessed 10 September 2025.

42 Kateryna Odarchenko, ‘The Fight Against Disinformation: A Persistent Challenge for Democ-
racy’ (Foreign Policy Research Institute, 24 January 2025) <https:/www.fpri.org/article/2025/01/
the-fight-against-disinformation-a-persistent-challenge-for-democracy/> accessed 10 September 2025.



https://verfassungsblog.de/rodina-and-borisova-v-latvia-and-the-principle-of-self-defending-democracy/
https://verfassungsblog.de/rodina-and-borisova-v-latvia-and-the-principle-of-self-defending-democracy/
https://www.rusi.org/explore-our-research/publications/commentary/defending-democracy-sanctions-disinformation
https://www.rusi.org/explore-our-research/publications/commentary/defending-democracy-sanctions-disinformation
https://www.fpri.org/article/2025/01/the-fight-against-disinformation-a-persistent-challenge-for-democracy/
https://www.fpri.org/article/2025/01/the-fight-against-disinformation-a-persistent-challenge-for-democracy/

SELF-DEFENDING DEMOCRACY AND RUSSIAN DISINFORMATION... 215

3. THE OVERBROAD RELIANCE ON ‘WAR PROPAGANDA’

The Latvian Government, referred to the domestic courts’ conclusions that the
demonstration planned for 23 September 2014, organized by the second applicant
was aimed at conveying aggressive and provocative ‘war propaganda’ messages
and at expressing support for unrecognised separatist entities and their paramili-
tary arms in eastern Ukraine in breach of the fundamental principles of interna-
tional law.* Moreover, the aggressive ‘war propaganda’ messages were intended
to be expressed in front of the embassy of the very country whose territorial
integrity and sovereignty were under an armed attack.** The ECtHR agreed that
these messages have no place in a democratic society and therefore the ‘pressing
social need’ requirement was met in this case.*

Most likely, the ECtHR linked the ‘war propaganda’ with Article 20 of the ICCPR,
which states that any propaganda for war and any advocacy of national, racial or
religious hatred that constitutes incitement to discrimination, hostility or violence
shall be prohibited by law. That extends to all forms of propaganda threatening
or resulting in an act of aggression or breach of the peace contrary to the United
Nations Charter, while paragraph 2 is directed against any advocacy of national,
racial or religious hatred that constitutes incitement to discrimination, hostility or
violence, whether such propaganda or advocacy has aims which are internal or
external to the State concerned.*t

However, the understanding of the meaning of ‘war propaganda’ and ‘propaganda
for war’ remains unclear, and Rodina and Borisova judgement adds little clarity
to it. For example, it is argued that Article 20(1) of the ICCPR applies to the
intentional spreading of information in favor of war that is likely to result in near-
term (imminent) war as an act of aggression by a State against another State, in
contravention of the UN Charter*’ and an intent or a threat of hostilities as the
criteria for the illegal act is crucial in this regard.*

According to the UN Special Rapporteur on the Promotion and Protection of the
Right to Freedom of Opinion and Expression, ‘war propaganda’ in the sense of

* Rodina and Borisova v Latvia, para 110.

4 Ibid para 114.

* Ibid para 119.

4 UN Human Rights Committee, ‘General Comment No 11: Prohibition of Propaganda for War
and Inciting National, Racial or Religious Hatred (Article 20)’, CCPR General Comment No 11
(29 July 1983).

4T Evelyn Aswad, ‘Propaganda for War & International Human Rights Standards’ (2023) 24
Chicago Journal of International Law 1.

8 OSCE Office of the Representative on Freedom of the Media, ‘Propaganda and Freedom of the
Media: Non-Paper’ (Vienna, 2015).
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Article 20(1) ICCPR must be interpreted narrowly, applicable only in relation
to aggression or breach of peace contrary to the UN Charter. In other words,
it must be limited to incitement of war and excludes propaganda during war.*
It similarly does not apply to broader political narratives unless they constitute
advocacy of national, racial or religious hatred that incites discrimination, hostil-
ity or violence.® The Rodina and Borisova judgment does not clearly articulate
this position, which risks conflating ‘propaganda for war’ with any expression
aligned with Russian official positions.

The overly broad interpretation of the term has coincided with the full-scale inva-
sion of Ukraine. On 27 July 2022, the EU’s General Court (hereinafter ECJ) held
that the ban on broadcasting Russian TV channels Sputnik and Russia Today did
not constitute a freedom of expression violation under the EU Charter of Funda-
mental Rights and also relied on Article 20 ICCPR. The ECIJ stated that Article
20’s prohibition:

refers to ‘any’ propaganda for war, [and therefore] includes not only incitement to
a future war, but also continuous, repeated, and concerted statements in support of an
ongoing war, contrary to international law, especially where those statements come
from a media outlet under the direct or indirect control of the aggressor State.’!

This interpretation of Article 20 ICCPR was widely criticized by scholars, who
warned that overreliance on the concept to justify information bans, regardless
of how erroneous or manipulative the content may be, risks opening the door
to political misuse.”> Moreover, according to the UN Special Rapporteur, the
prohibition of propaganda for war should be interpreted narrowly to ensure

4 UN General Assembly, ‘Report of the Special Rapporteur on the Promotion and Protection of
the Right to Freedom of Opinion and Expression: “Disinformation and Freedom of Opinion and
Expression during Armed Conflicts™, A/77/288 (12 August 2022), para 39.

30 Ibid para 38.

SURT France v Council of the European Union (General Court, 27 July 2022, Case T-125/22) para
210.

52 Dirk Voorhoof, ‘EU Silences Russian State Media: A Step in the Wrong Direction’ (Inforrm’s
Blog, 8 May 2022) <https:/inforrm.org/2022/05/08/eu-silences-russian-state-media-a-step-in-the-
wrong-direction-dirk-voorhoof> accessed 10 September 2025; Raghav Mendiratta and Natalie
Alkiviadou, ‘Human Rights Here: Banning Russia Today and Sputnik in Europe Is a Bad Idea’
(The Future of Free Speech, 7 November 2022) <https:/futurefreespeech.org/human-rights-here-
banning-russia-today-and-sputnik-in-europe-is-a-bad-idea/> accessed 10 September 2025; Sophie
L Vériter, ‘The Collective Securitization of “Disinformation” and the EU’s Ban on Russia Today
and Sputnik’ (2025) 101(5) International Affairs 1853; Natali Helberger and Wolfgang Schulz,
‘Understandable, but Still Wrong: How Freedom of Communication Suffers in the Zeal for Sanc-
tions” (Media@LSE, 10 June 2022) <https:/blogs.lse.ac.uk/medialse/2022/06/10/understanda-
ble-but-still-wrong-how-freedom-of-communication-suffers-in-the-zeal-for-sanctions/> accessed
10 September 2025.
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that it does not infringe on the right to protest and criticize.”> Hence, a clearer
distinction between propaganda for war, which may and should be prohibited,
and any other propaganda which is not banned in international law is required,*
and unfortunately, the Rodina and Borisova judgement adds even more confu-
sion in this regard. Moreover, framing ‘war propaganda’ in such broad terms as
a justification for safeguarding democracy can paradoxically endanger the very
democratic order it seeks to protect.

V. CONCLUDING REMARKS

The decision of the Latvian authorities, taken ten years earlier to prohibit demon-
strations reflecting a clear pro-Russian agenda, was upheld as consistent with
ECHR norms and spirits in 2025. In retrospect, it appears even more justified today,
as Russia continues to devastate Ukrainian cities under the banner of so-called
‘denazification’, closely tied to the cult of the ‘Great Patriotic War Victory’. Since
the 2022 full-scale invasion, many EU countries have introduced even stricter
measures in response to Russia’s growing malign influence, such as banning the
public broadcast of Sputnik and Russia Today. The Rodina judgment, therefore,
demonstrates that democracies are entitled to defend themselves, especially in the
context of armed aggression and even when the latter takes place beyond their
borders. However, an important issue remains in striking a fair balance between
protecting democracies and upholding their essential values, such as freedom of
assembly and expression.

The Rodina and Borisova judgment affirms the ECtHR’s readiness to accom-
modate States’ security concerns in times of geopolitical tension, particularly
where the democratic order is at stake. While the recognition of Latvia’s historical
experience and the endorsement of the doctrine of self-defending democracy are
welcome, the ECtHR treatment of ‘war propaganda’ remains problematic and
requires further clarification in light of Article 20(1) ICCPR provisions. Overall,
this case will likely shape future jurisprudence on freedom of assembly, disinfor-
mation, and democratic resilience in Europe in light of Russia’s ongoing threat of
destabilizing the region.

%3 Ibid para 105.

> Andrei Richter, ‘Modern perception of “Propaganda for War”: International Response to Hos-
tile Speech in the Post-Soviet Armed Conflicts’ (presentation, Comenius University in Bratisla-
va, February 2023) <https:/www.swlaw.edu/sites/default/files/2023-02/Richter%20presentation.
pdf> accessed 10 September 2025.
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