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STUDIA IURIDICA LXXIX

FROM THE EDITOR

Dear Readers, 
For the last twenty years, since 1998, the Center for American Law Studies 

at the Faculty of Law and Administration of the University of Warsaw has pro-
moted the rule of law as a main theme of its legal education. With over 2,000 
graduates, it has made an important mark on the legal profession in Poland. 
The Center was established in cooperation with the University of Florida Levin 
College of Law and in recent years continued its excellent standards of teach-
ing in collaboration with two major law schools from Atlanta, Emory University 
School of Law, and Georgia State University College of Law, which have become 
major partners with the Center. The Center offers a two semester program for law 
students and law graduates introducing basic knowledge in major areas of Amer-
ican law, as well as legal skills, and is taught by distinguished professors from 
the US.

The Poland-US Conference on the Rule of Law, due to the sponsorship 
of the US Embassy in Warsaw, as well as many Warsaw law firms and both part-
ner universities, took place at the University of Warsaw Faculty of Law on 24 June 
2018, to commemorate twenty years of excellence in legal education and the pro-
motion of the rule of law in Poland by the Center for American Law Studies. 

This special edition of “Studia Iuridica” reflects the presentations and discus-
sions during the Conference which had panels on four main topics: development 
and definition of the rule of law; s e p a r a t io n  of  p owe r s  a n d  t h e  r u l e 
of  l aw ;  the role of courts in the rule of law; and the rule of law and local gov-
ernments. All these topics, which are reflected in the articles published in this 
issue of “Studia Iuridica”, were carefully selected to correspond with and connect 
to the similar issues in both countries, as well as to show different approaches 
to how to deal with them in US, Poland, and some other countries. 

The panelists in the Conference were the eminent scholars from all partners 
universities: Faculty of Law and Administration at the University of Warsaw, 
Georgia State University College of Law, and Emory University School of Law, 
as well as several other internationally recognized legal institutions. More than 
100 participants: law students, law professors, judges, advocates, legal advisers 
and representatives of public organizations had an opportunity to take part in 
lively discussions on contemporary and important problems connected to the rule 
of law. 
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This issue starts with the introductory remarks made by President of ABA, 
Linda Klein, who stated that: “We lawyers, through the strong voice of our bar 
associations, must constantly remind governments and the public they serve, that 
society must not be ruled by passions of the mob or the whims of powerful lead-
ers, but by democratically enacted law”.

I hope you enjoy the scholarly discussion presented in the articles. Wishing 
you interesting reading and a reflective experience, 

Ewa Gmurzyńska
Editor
Director
Center for American Law Studies
Faculty of Law and Administration UW
ORCID: 0000-0003-3726-1573
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THE RULE OF LAW AND THE FUNDAMENTAL ROLE 
OF LAWYERS

Thank you and good morning, and thank you Ewa for the meticulous attention 
to detail in planning this conference. We all appreciate that so much, thank you. 
It is an honor to be with all of you as we commemorate a very impressive milestone, 
the 20th anniversary of the Center for American Law Studies. The Center’s mag-
nificent faculty, dedicated students, and outstanding programing over two dec-
ades of operation are reason enough for us to gather here and celebrate. And I have 
special reason to be pleased to join you because as you know, two of the Center’s 
partners with University of Warsaw – the law schools of Emory University and 
Georgia State University – are in the vibrant legal community in my hometown 
Atlanta, Georgia. But regardless of whether you are from the American south or 
the center of Poland or anywhere in-between, all of us can be especially proud 
that we are using this occasion to emphasize something broader and more funda-
mental to what all lawyers are, the core value embraced by the Center’s faculty 
and students, championed by lawyers all over the world and celebrated in all free 
societies. I’m referring of course to the Rule of Law. 

The just rule of law that guarantees due process for all through the democratic 
adoption of laws, accountability for those who administer and enforce the law, and 
professionally qualified interpretation of the law by a fair and impartial judiciary. 
I look back with pride on my service as president of the American Bar Associa-
tion a year ago, as I joined hundreds of thousands of lawyers to lead our profes-
sion to advocate for more than our own professional strength or excellent service 
to our clients. What is more important to all of us is the lasting strength of our 
cherished value, the foundation of who we are, the rule of law as expressed by 
the vigorous and independent legal profession and judicial branch of government. 
Lawyers must take the lead as advocates for the rule of law because if we don’t 
who will? This was foremost on the minds of 100 international bar presidents and 
leaders who met in 2005 for the Opening of the Legal Year in Paris, a magnificent 
annual celebration known as Rentrée. There, bar leaders from across the globe 
unanimously adopted the Statement of Core Principles of the legal profession. 
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The signatories called on all bar associations throughout the world to actively 
support the rule of law. They recognized how indispensable the rule of law 
is to ensure transparent governments – governments committed to justice – that 
promote stable societies and respect the basic human, civil, and legal rights of all 
people. As important, the statement of our core principles informs freedom-lov-
ing people of fundamental principles to which we are beholden as lawyers – not 
as an occupation or trade, but as profession. And the statement pointedly notes 
something that can be easy to forget: that the principles of the rule of law must 
never, ever yield to any perceived or actual emergency of the moment. The core 
principles of the legal profession articulate the fundamental missions and activi-
ties of bar associations the world over. 

As a global leader of the rule of law issues and the world’s largest volun-
tary bar association, the American Bar Association has consistently supported 
efforts to build a strong, cohesive global movement to promote these fundamen-
tal principles. My pride as ABA president was never greater than when inter-
national bar leaders would tell me that the ABA and American Justice System 
are beacons of freedom and examples to which developing nations aspire and all 
nations respect. Longstanding ABA principles and activities support the princi-
ples of the rule of law – that an independent legal profession cannot and must not 
bend to the will of government, that independent courts must not be influenced 
by public or political pressure, and that access to justice is assured for all, even for 
the least powerful. It is our conviction that it is the first and foremost responsibil-
ity of the organized bar in every nation, to promote these principles and oppose 
any efforts to erode them. 

We lawyers, through the strong voice of our bar associations, must constantly 
remind governments and the public they serve that society must not be ruled by 
passions of the mob or the whims of powerful leaders, but by democratically 
enacted law. Regrettably, people throughout the world continue to live with cor-
ruption, poverty and widespread human rights abuses in the hands of authoritar-
ian regimes and in the chaos caused by failed governments. Our bar associations 
must be the lighthouse of hope for those who yearn to live in nations governed 
by the rule of law. While a rule of law defines our quest to live in a world of sta-
bility, freedom and justice, its absence lies at the heart of some of the world’s 
greatest global challenges – terrorism, pandemics and other disasters, corruption, 
state-sponsored violence, and poverty. 

Lawyers know that the rule of law is the best antidote to these and other prob-
lems, and we must constantly be the tribunes that call this to the public attention. A 
vital step for all lawyers and judges throughout the world is therefore to recognize 
that we are one legal community. We have the responsibility, the duty, to work 
together, to stand in common purpose, to solve these problems by establishing and 
maintaining stable societies based on the rule of law. The ABA Section of Interna-
tional Law has a long and distinguished history of organizing exchange programs 
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and building relationships with the legal professions of many nations. The ABA 
section of Civil Rights and Social Justice has fostered leaders who have taken on 
the duty to promote the rule of law. The ABA Center for Human Rights advances 
our advocacy for human rights observance as a key element of the rule of law. 
And the ABA’s flagship Rule of Law Initiative, which we established in central 
and eastern Europe after the fall of the Berlin Wall, has gone on to work with 
volunteers and professional staff in more than one hundred developing rule of law 
nations, across five continents, and now operates in more than fifty countries. 

Rule of Law initiative lawyers respond to the needs of local legal commu-
nities to promote judicial reform and integrity, strengthen the legal profession 
and support legal education systems, combat corruption and human trafficking 
and promote gender equality, to name just a few areas. These initiatives are most 
effective when undertaken in partnership with local, national and international 
bar associations, non-governmental organizations and other entities and individu-
als that stand shoulder to shoulder to advance the rule of law. Our work through-
out the ABA, in partnership with state and local bar associations across America, 
provide the authority and expertise that enable us to hold our own government 
accountable, to speak out, and act when due process is undermined, when access 
to justice is curtailed. Our work, for example, inspired hundreds of American 
lawyers who at a moment’s notice went to airport terminals to volunteer to repre-
sent travelers who were detained after the government instituted its travel ban in 
the name of national security. 

Throughout our history, the ABA has made a special focus on promoting an 
independent judiciary. An independent judiciary provides a crucial check against 
authoritarian tendencies. It is not surprising that those who try to undermine 
a democratic state often start by disparaging the judiciary. Outside the United 
States, we have successfully petitioned international bodies to investigate vio-
lence and other retaliations against judges for doing their jobs. And within 
the U.S., the ABA painstakingly reviews and publicly announces the professional 
qualifications of individuals proposed to serve as federal judges. We advocate 
for proper funding of the courts. We provide civics education on the importance 
of judicial independence to securing political freedom. Our annual Law Day cel-
ebrations each May 1 for students and members of the public vividly highlight 
the importance of the society based on laws and fair, peaceful resolution of dis-
putes. In America we must be vigilant as new threats emerge. The ABA website 
has an on-line webinar called: “What Judges Do and Why it Matters”. The ABA 
is also updating our guide titled “Rapid Response to Unfair and Unjust Criti-
cism of the Judges”. This pamphlet urges state and local bar leaders to prepare 
timely responses when politicians and others blatantly undermine the authority 
of the courts to interpret the law and fairly adjudicate disputes. 

As the ABA’s current president, noted during her visit to Warsaw last month, 
our association has been closely watching the situation in Poland and we are pub-
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licly committed to standing with our Polish colleagues who stand for judicial 
independence. We plan to observe disciplinary cases against judges and will 
draw attention to any violations of international standards. We also are planning 
to study the process by which politically sensitive cases are assigned to judges and 
the impact that decisions have on legal professionals involved with a case. That 
is what bar associations do for each other and the ABA is proud to stand with 
our colleagues everywhere. Just a few weeks ago, I joined the ABA for a series 
of legal education programs in Paris to celebrate the 70th anniversary of the Uni-
versal Declaration of Human Rights. Our meetings were preceded by a visit 
to the beaches of Normandy on June 6, the 74th anniversary of D-Day. The troops 
from many nations who landed on the beaches that day in 1944 fought for and 
died for freedom for all, a freedom guaranteed under governments beholden 
to the rule of law. 

The Center for American Law Studies, our bar associations, and all insti-
tutions that promote the rule of law continue this fight and honor the memory 
and legacy of all who dedicated their lives so that we may live in freedom. Our 
visit to Paris took me away from Atlanta, which I’ve mentioned is my hometown. 
What’s special about Atlanta, what makes our legal community and bar especially 
proud, is that it’s also the hometown of Rev. Martin Luther King, Jr. Dr. King rec-
ognized that our nation was not perfect, that justice was not guaranteed for all, and 
the law did not serve all. But he courageously used the levers of nonviolent protest 
and full-throated advocacy to make our union more perfect, to fulfill the promise 
of our founders that justice is the purpose of government. Dr. King was patient and 
persistent. Consider his famous words, “the arc of the moral universe is long, but 
it bends toward justice”. May our presence here today, what we learn from each 
other, continue the work of the Center for American Law Studies and the commit-
ment of our international bar associations, bend that arc further toward justice and 
enable us to live in safety, in prosperity, and freedom. Thank you.

Summary

The speech by Linda Klein – immediate past president of the ABA – has been 
presented as opening remarks during Poland-US Conference on the Rule of Law 
in Warsaw on 24 June 2018. In her speech Klein stated that the rule of law is expressed 
by the vigorous and independent legal profession and judicial branch of government. 
Lawyers must take the lead as advocates for the rule of law. Principles of the rule of law 
must never, ever yield to any perceived or actual emergency of the moment. Independent 
legal profession cannot and must not bend to the will of government, that independent 
courts must not be influenced by public or political pressure, and that access to justice 
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is assured for all, even for the least powerful. The most important responsibility organized 
bar in every nation is to promote these principles and oppose any efforts to erode them. 
The core principles of the legal profession articulate the fundamental missions and 
activities of bar associations the world over. 

As a global leader of the rule of law issues and the world’s largest voluntary bar 
association, the American Bar Association has consistently supported efforts to build 
a strong, cohesive global movement to promote these fundamental principles.

KEYWORDS

rule of law, ABA, legal profession, independent court 

Streszczenie

Przemówienie Lindy Klein, ustępującej Prezydent ABA, zostało wygłoszone podczas 
konferencji polsko- amerykańskiej na temat państwa prawa w Warszawie 24 czerwca 
2018 r. W swoim przemówieniu Klein powiedziała, że rządy prawa są realizowane przez 
energiczne i niezależne działania organizacji prawniczych oraz sądownictwo. Prawnicy 
są zobowiązani do tego, aby być liderami w działaniach na rzecz praworządności. Zasady 
rządów prawa nigdy nie powinny ulegać ani pozornemu ani faktycznemu kryzysowi 
występującemu w danej chwili. Niezależny zawód prawniczy nie może uginać się pod 
wolą władzy wykonawczej, a niezawisłe sądy nie powinny podlegać wpływom publicznej 
ani politycznej presji. Taki sam dostęp do sprawiedliwości powinien być zapewniony 
dla wszystkich, nawet dla najmniej wpływowych. Najważniejszą odpowiedzialnością 
organizacji prawniczych w każdym kraju jest promowanie tych zasad i przeciwdziałanie 
wszelkim próbom ich zniszczenia.

Jako światowy lider w zakresie rządów prawa i największe na świecie stowarzyszenie 
prawników, American Bar Association konsekwentnie wspiera wysiłki na rzecz 
zbudowania silnego, spójnego i globalnego ruchu w celu promowania tych podstawowych 
zasad rządów prawa.

SŁOWA KLUCZOWE

państwo prawa, ABA, zawody prawnicze, niezawisłe sądownictwo
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THE SHORT HISTORY OF THE RULE OF LAW 
IN THE UNITED STATES (1954-2016)

1. INTRODUCTION

Many Americans and outside observers assume that the United States 
of America was founded upon a cluster of principles known as the “Rule of Law”. 
Indeed, Articles I, II, and III of the United States Constitution of 1789, purport-
edly established the rights and authorities of three co-equal branches of govern-
ment: the legislative, executive, and judicial branches.

Adherence to the Rule of Law in the United States, however, has a much 
shorter history. The ability of the judicial branch of the United States to inter-
pret and declare “what the law is,” and then to have its decisions respected and 
enforced by the leader of the executive branch has only recently gained broad 
general acceptance1. For the majority of its 242-year history, the United States has 
been creeping towards the Rule of Law.

2. LEGAL INHERITANCE OF THE UNITED STATES OF AMERICA

The Rule of Law has many definitions and explanations. One of the oldest 
of these in the Anglo-American legal tradition is that law (lex) is supposed to bri-
dle or mollify an overmighty ruler – the king – who simultaneously wielded exec-
utive and sacral authority. Since the 10th century, Anglo-Saxon kings had sworn 
a threefold oath to “preserve peace and protect the church, to maintain good laws 

1 Chief Justice John Marshall in his landmark decision of Marbury v. Madison 5 U.S. 137 
(1803) stated “It is emphatically the duty of the Judicial Department to say what the law is. Those 
who apply the rule to cases must, of necessity, expound and interpret the rule. If two laws conflict 
with each other, the Court must decide on the operation of each”. This case is often cited as the es-
tablishment of what has come to be known as the principle of Judicial Review. 
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and abolish bad, [and] to dispense justice to all”2. This practice was later followed 
by many Norman kings, with the coronation oath of King Henry I of England 
(1100-1135) also including a list of “bad customs” practiced by previous monarchs 
that Henry agreed to eradicate3. Nearly a century later, a peace treaty originally 
called the Charter of Runnymede (1215) – known today as Magna Carta – reiter-
ated that King John (1199-1216) was subject to the law4. Many of Magna Carta’s 
Rule of Law principles became firmly embedded in the medieval English con-
sciousness, in large part because it was reissued three more times in rapid succes-
sion (1217, 1225, and 1297) by subsequent monarchs5.

Medieval legal treatises also trumpeted the principle that a king must act 
within the limitations of the law. The great legal treatise of the medieval period 
was Bracton: De Legibus et Consuetudinibus Angliae [Bracton: On the Laws and 
Customs of England], authored by a series of royal judges in the middle of the 13th 
century6. Commenting on the relationship between the king and the law, Bracton 
states “the king has a superior, namely, God. Also the law by which he was made 
king. Also his curia, namely the earls and barons, because if he is without a bridle, 
that is without law, they ought to put the bridle on him”7. In this medieval anal-
ogy, then, we are to imagine the king as a horse – the great horse of state. And 
the king is running wild because he is without a bridle. What bridles, or restrains, 
the king? The law. Without law the king is a wild, untamed horse and therefore 
dangerous. Bracton also noted that: “The king must not be under man but under 
God and under the law, because the law makes the king. Let him therefore bestow 
upon the law what the law bestows upon him, namely, rule and power. For there 
is no rex where will rules rather than lex”8. Essentially, Bracton contends that 
the will of the king must be bridled by the law or else that person cannot properly 
rule – that is, without law a king is not a king. 

Law’s necessary preeminence over the unrestrained will of the king also finds 
a clarion voice in influential early modern English legal treatises. Sir John Fortes-
cue’s grand 15th century treatise, De Laudibus Legum Angliae [Commendation 

2 H.G. Richardson, The English Coronation Oath, ”Transactions of the Royal Historical So-
ciety” 1941, Vol. 23, p. 129.

3 See Henry I’s Coronation Charter, Early English Laws, http://www.earlyenglishlaws.ac.uk/
laws/texts/hn-cor/view/#edition/translation (visited February 25, 2019).

4 Historical background to the Magna Carta as well as the text of the document itself can be 
found at: https://www.bl.uk/magna-carta (visited February 25, 2019).

5 For some background into the reissuance of Magna Carta and why it is called Magna Carta, 
see R. Rowberry, Forest Eyre Justices in the Reign of Henry III (1216-1272), “William & Mary Bill 
of Rights Journal” 2016 Vol. 25, p. 513.

6 An online version of Bracton is available at: http://amesfoundation.law.harvard.edu/Bracton/ 
(visited February 25, 2019).

7 S. E. Thorne, G.E. Woodbine (eds.), Bracton: On the Laws and Customs of England, Vol. II, 
1968, p. 110; For some possible historical context to this section of Bracton se: D.A. Carpenter, 
The Reign of Henry III,1996, p. 41.

8 Bracton, Vol. II, p. 33.
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of the Laws of England] (1468-1471)9, Chief Justice Coke’s Institutes of the Laws 
of England (1628-1644)10, John Locke’s Second Treatise of Government (1690)11, 
and William Blackstone’s four-volume Commentaries on the Laws of England 
(1765-1769)12 all speak of the monarch’s necessary self-subjugation to the law. 
And many of the lawyers involved in the founding of the United States of Amer-
ica, such as Thomas Jefferson and John Adams, were steeped in Bracton, Coke, 
and Blackstone – all of which championed the Rule of Law13.

3. LACK OF RESPECT FOR RULE OF LAW IN THE EARLY 
UNITED STATES (1776-1953)

This is not to say, however, that law’s betimes prickly bridle has always 
been worn willingly or well by monarchs of England or Presidents of the United 
States. In fact, executive respect for the Rule of Law has only a short history in 
the United States. Prior to the middle of the 20th century, it is difficult to assert 
that the judicial branch operated as a co-equal branch of the United States govern-
ment. Rather, for the first approximately 175 years of the United States, the Rule 
of Law and the judiciary tasked with sustaining it was often subject to the whims 

 9 Fortescue’s De Laudibus Legum Anglia was published posthumously in 1616.
10 Sir Edward Coke’s Institutes of the Laws of England were published in four parts between 

1628-1644.
11 One of Locke’s most famous statements about the Rule of Law is: “The natural liberty 

of man is to be free from any superior power on earth, and not to be under the will or legislative 
authority of man, but to have only the law of nature for his rule. The liberty of man, in society, 
is to be under no other legislative power, but that established, by consent, in the commonwealth; 
nor under the dominion of any will, or restraint of any law, but what that legislative shall enact, 
according to the trust put in it. Freedom then is not what Sir Robert Filmer tells us, Observations, 
A. 55, a liberty for every one to do what he lists, to live as he pleases, and not to be tied by any laws: 
but freedom of men under government is, to have a standing rule to live by, common to every one 
of that society, and made by the legislative power erected in it; a liberty to follow my own will in all 
things, where the rule prescribes not; and not to be subject to the inconstant, uncertain, unknown, 
arbitrary will of another man: as freedom of nature is, to be under no other restraint but the law 
of nature”. John Locke, Second Treatise on Government, 1690, Ch. IV, sec. 22.

12 W. Blackstone, Commentaries on the Laws of England, 1765-1769.
13 See generally: Howard L. Hubert, Sovereignty and Liberty in William Blackstone’s Com-

mentaries on the Laws of England, “The Review of Politics” 2010, Vol. 72. For Jefferson’s knowl-
edge of these and other English legal treatises, see The Writings of Thomas Jefferson, H. A. Wash-
ington (ed.), 1861, vol. VI, pp. 225-230. For Adams’ knowledge of these and other English legal 
treatises, see John Adams, The Works of John Adams, Second President of the United States: with 
a Life of the Author, Notes and Illustrations, by His Grandson Charles Francis Adams, 1856, Vol. 
IX, Letter to Jonathan Mason, 21 August 1776. The papers of John Adams may be searched online 
at: https://oll.libertyfund.org/titles/adams-the-works-of-john-adams-vol-9-letters-and-state-pa-
pers-1799-1811 (visited February 25, 2019).
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of the executive branch, or simply ignored. Such lack of respect for the Rule 
of Law in the early United States is evident from the lack of monumental archi-
tecture for the judicial branch; from contemporary perceptions on the strength 
of the judicial branch relative to the executive branch; and from analyzing several 
instances in which various Presidents of the United States exhibited contempt for 
enforcing laws that conflicted with their aims.

4. MISSING MONUMENTAL ARCHITECTURE FOR 
THE NASCENT JUDICIAL BRANCH

Monumental architecture is designed to make a statement of importance. Cul-
tures, kingdoms, and nations typically house their most venerable governmen-
tal institutions in monumental buildings that are calculated to impress visitors 
and confer dignity upon the institution itself. Monumental buildings attached 
to different branches of government also signal that institution’s relative impor-
tance and standing within the nation. The United States is no exception. A visitor 
to Washington, D.C. in 1920, for instance, would have noticed dramatic differ-
ences in the monumental architecture associated with each of the three branches 
of government in the United States.

The bicameral legislative branch of the United States (House of Represent-
atives and Senate) resides in the beautiful United States Capitol, which, in its 
present form, dates from about 1850. 

The leader of the executive branch, the President of the United States, 
is located in a beautiful neoclassical building known as the White House, which 
largely dates to 1829. 

The Justices of the U.S. Supreme Court, on the other hand, did not have their 
own building until nearly one hundred years later – 193514. From about 1800, 
when the national capital moved to Washington D.C., the U.S. Supreme Court 
occupied one of the empty rooms in the U.S. Capitol. And from roughly 1860-
1935, the United States Supreme Court met in the basement of the U.S. Capitol 
building. 

Thus, while the U.S. Constitution envisioned three co-equal branches of gov-
ernment, the architecture, and therefore status and dignity, associated with each 
of these branches was decidedly unequal. For over 100 years, the judiciary was 

14 For a picture of the current United States Supreme Court building, which is built upon 
grounds formerly occupied by the original national zoo, see https://www.google.com/search?q=U.S. 
+Supreme+Court&rlz=1C1CHBF_enUS794US794&source=lnms&tbm=isch&sa=X&ved= 
0ahUKEwi29PXh75XfAhVTLX0KHVQeAl8Q_AUIDygC&biw=1280&bih= 689#imgrc= mZ-
VD6lfFD4uDMM: (visited February 25, 2019).
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shunted into spare rooms and eventually the basement of the legislature’s build-
ing – a fitting home for the least valued branch of government in the early United 
States.

5. CONTEMPORARY PERCEPTIONS OF THE EARLY JUDICIAL 
BRANCH

Justices of the early U.S. Supreme Court also realized that the judiciary was 
the weakest of the three branches of government. John Jay became the first Chief 
Justice of the United States Supreme Court when he was appointed by the nation’s 
first President, George Washington, in 1789. Jay served in this capacity until 
179515. Unlike George Washington, however, who is honored with the appella-
tion “Father of the Nation,” John Jay is not revered as the “Father” of the judi-
cial branch. That honor is reserved for John Marshall, the fourth Chief Justice 
of the U.S. Supreme Court16. Why does the United States revere its fourth Chief 
Justice over its first? The answer is that after John Jay became Chief Justice, he 
realized that the U.S. Supreme Court did not have any real power to adminis-
ter government in the United States. Unlike the executive branch that controlled 
the military, or the legislative branch that held the power of taxation and lawmak-
ing, the judiciary did not have any means whereby to enforce its decisions. So, 
in 1795 John Jay resigned his post as Chief Justice of the U. S. Supreme Court 
in order to become the Governor of the state of New York, an executive branch 
office. In 1801, when President John Adams wanted to re-nominate Jay to serve 
on the U.S. Supreme Court following his term as Governor of New York, Jay 
declined, stating that the U.S. Supreme Court lacked “the energy, weight and dig-
nity which are essential to its affording due support to the national government”17. 
It is sobering and illuminating to realize that the Rule of Law was so feeble in 
the early United States that the U.S. Supreme Court’s first Chief Justice felt that 
his post was insignificant.

15 The Judiciary Act of 1789 (Ch. 20, 1 Stat. 73) created the position of Chief Justice 
of the United States Supreme Court.

16 John Marshall, who served as Chief Justice of the U.S. Supreme Court between 1801-1835, 
is often called “The Great Chief Justice” and is widely acknowledged as the Father of the Judicial 
Branch. 

17 D. L. Faigman, Laboratory of Justice: The Supreme Court’s 200-Year Struggle to Integrate 
Science and the Law, 2004, p. 34.
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6. PRESIDENTIAL DISREGARD FOR THE RULE OF LAW

The lack of respect for the Rule of Law in the early United States is also evi-
dent in numerous instances in which Presidents of the United States chose not 
to enforce or acquiesce to the law when it contradicted their ambitions. The U.S. 
Supreme Court case of Worcester v. Georgia (1832) is an excellent example18. 
Here, a missionary named Samuel Worcester wanted to preach to the Native 
Americans in the northern part of the state of Georgia, but Georgia law prohib-
ited all white men from living on Native American land without a state license19. 
The matter was appealed to the U.S. Supreme Court which annulled the state 
law, claiming that any power to grant licenses related to Native Americans was 
a federal power, not a state power20. In essence, the Supreme Court was trying 
to protect the property of Native Americans from illegal state intrusion. However, 
the President of the United States, Andrew Jackson, a strong proponent of Indian 
removal from United States’ lands, refused to enforce this decision of the Supreme 
Court citing legal technicalities. Speaking of the inability of the U.S. Supreme 
Court to enforce its own decisions, Jackson stated, “the decision of the supreme 
court has fell still born, and they find they cannot coerce Georgia to yield to its 
mandate”21. Moreover, in contravention to Worcester v. Georgia, President Jack-
son encouraged Georgians to forcefully relocate Native Americans in Georgia 
to lands west of the Mississippi River, leading to the racially motivated mass 
forced migration known as the “Trail of Tears”22.

Another example of the President of the United States flouting the Rule 
of Law occurred just a few years after Worcester v. Georgia. In 1838, members 
of The Church of Jesus Christ of Latter-day Saints (commonly called Mormons) 
established several settlements in the state of Missouri. Concerned about the Mor-
mons’ growing economic, political, and military influence (as well as their uncon-
ventional views on Christianity) the Governor of Missouri, Lilburn Boggs, signed 
Executive Order Number 44, making it legal to kill Mormons within state bound-
aries23. In response, state militias forced the Mormons from their homes and 
destroyed their property, killing many. 

18 Worcester v. Georgia, 31 U.S. 515 (1832).
19 See R. A. Berrutti, The Cherokee Cases: The Fight to Save the Supreme Court and the 

Cherokee Indians, “American Indian Law Review” 1992, issue 17 (1), pp. 291-308.
20 Worcester v. Georgia, 31 U.S. 515 (1832).
21 See R. N. Satz, American Indian Policy in the Jacksonian Era, Lincoln 2002, p. 49.
22 Today the Trail of Tears has been commemorated as a National Historic Trail of the United 

States, see https://www.nps.gov/trte/index.htm (visited February 25, 2019).
23 Missouri Executive Order Number 44, 27 October 1838. A digital copy of this Executive Order 

can be found here: https://www.sos.mo.gov/archives/resources/findingaids/miscMormonRecords/
eo (visited February 25, 2019).



20 RYAN ROWBERRY

Many Mormons eventually relocated about forty miles northeast in the neigh-
boring state of Illinois in 1839. Once the Mormons were firmly settled in Illinois, 
Joseph Smith, the leader of the Mormons, petitioned President Martin Van Buren 
in 1839 and 1840 for redress for their property losses and for religious protection 
under the U.S. Constitution24. As reported in a contemporary Illinois newspaper, 
President Van Buren cut short his interview with Joseph Smith and his compan-
ions, stating: “I can do nothing for you, gentleman. If I were [with] you, I should go 
against the whole state of Missouri, and that state would go against me in the next 
election”25. Smith and his companions left Washington, D.C. frustrated. Within 
a few years, the Mormons decided to the leave the United States because the exec-
utive branch refused to protect their religious rights under the U.S. Constitution 
from persecutions by illegal mobs. These Mormon pioneers, under the leadership 
of Brigham Young, blazed a trail westward into the mountain valleys of what was 
at that time Mexican Territory26. 

Another poignant example of executive disregard for the Rule of Law occurs 
after the Stock Market crash of 1929 ushered in the Great Depression. During 
the 1930s, President Franklin D. Roosevelt sponsored a raft of radical economic 
legislation designed, in his mind, to spur the stagnated United States’ economy 
from its deep malaise. Collectively, historians refer to this package of economic 
legislation as the “New Deal”. Contrary to President Roosevelt’s wishes, however, 
the U.S. Supreme Court invalidated many key provisions of his New Deal legis-
lation, leaving him frustrated. To overcome what he thought was an outmoded 
and recalcitrant U.S. Supreme Court, President Roosevelt sponsored the Judicial 
Procedures Reform Bill of 1937, which was designed to allow the President to add 
more Justices to the nine-member U.S. Supreme Court27. The Bill’s central pro-
vision was that when a sitting Justice of the Supreme Court reached 70 years 
of age and did not retire, then the President could appoint an additional Justice 
to the Supreme Court, up to a maximum of six additional Justices28. In essence, 
over time President Roosevelt wanted to “pack” the U.S. Supreme Court with 
Justices that he felt would be favorably disposed to his New Deal legislation. 

24 See R. O. Barney, Joseph Smith Goes to Washington, (in:) R. N. Holzapfel, K. P. Jackson 
(eds.), Joseph Smith, the Prophet and Seer, 2010, pp. 391-420; The First Amendment of the U.S. 
Constitution reads: “Congress shall make no law respecting an establishment of religion, or pro-
hibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right 
of the people peaceably to assemble, and to petition the government for a redress of grievances”.

25 The Mormons for Harrison, ”Peoria Register and North-Western Gazetteer” 17 April 1840.
26 In 1894 the Mormon settlements on the western side of the Rocky Mountains became 

the state of Utah.
27 For an excellent background into the broader economic and cultural context for the clashes 

between President Roosevelt and the U.S. Supreme Court, see M. E. Parrish, The Hughes Court: 
Justices, Rulings, and Legacy, Santa Barbara, CA, 2002.

28 See, e.g., B. Cushman, Rethinking the New Deal Court: The Structure of a Constitutional 
Revolution, New York 1998.
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Fortunately, both political parties as well as the Vice-President of the United 
States were vehemently opposed to the Bill, and after a bitter political struggle 
Roosevelt’s Bill failed to pass Congress29. One commentator wryly noted, when 
“the dust settled, Franklin D. Roosevelt had suffered a humiliating political defeat 
at the hands of Chief Justice Hughes and the administration’s Congressional 
opponents”30. Instead of being bridled and guided by the decisions of the U.S. 
Supreme Court and sponsoring legislation that met constitutional standards, Pres-
ident Roosevelt’s disastrous court-packing plan in 1937 is but one more instance 
of the executive branch seeking to impose its will on the judiciary.

7. BROAD PRESIDENTIAL RESPECT FOR THE RULE OF LAW 
(1954-2016)

Pinpointing the exact moment of transition when the executive branch in 
the United States developed a broad, general respect for the Rule of Law is a fruit-
less endeavor. Most likely, general presidential respect for the Rule of Law solid-
ified from some admixture of time, integrity, happenstance, political advantage, 
and deep-seated social and cultural changes as a result of the ravages of World 
War II31. Thus starting in the 1950s, Presidents of the United States submitted 
to the bridle of the Rule of Law. 

One of the watershed moments with respect to the Rule of Law in the United 
States was the U.S. Supreme Court decision in Brown v. Board of Education 
(1954). In Brown, the Supreme Court declared that state laws establishing sepa-
rate public schools for black and white students were unconstitutional32. In other 
words, Brown abolished racial segregation in public schools throughout the coun-
try. Nevertheless, many states, particularly in the southern United States where 
public school segregation was the norm, defied this ruling. In 1957, nine black 
students attempted to attend all-white Little Rock Central High School in Lit-

29 See, e.g., W. E. Leuchtenburg, The Supreme Court Reborn: The Constitutional Revolution 
in the Age of Roosevelt, New York, Oxford 1995.

30 M. E. Parrish, The Great Depression, the New Deal, and the American Legal Order, 
“Washington Law Review” 1984, Vol. 59, p. 737.

31 War is incredibly destructive, but it is also a powerful social change agent. Following World 
War I, which devastated the lower social classes in the United Kingdom, compulsory education 
for all in the United Kingdom developed. Following World War II we find the rise of the United 
Nations, the beginnings of what is currently called ‘Human Rights Law,’ and increased pressure 
on egalitarianism between races and cultures. 

32 Brown v. Board of Education of Topeka, 347 U.S. 483 (1954).
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tle Rock, Arkansas, the capital of the state33. Declaring a state of emergency, 
Orval Faubus, the Governor of Arkansas, called on the Arkansas National Guard 
to block these nine black students from entering the high school34. 

In response to the Faubus’ actions, President Dwight D. Eisenhower issued 
Proclamation 3204, commanding anyone involved in obstructing justice to dis-
perse35. When this did not immediately occur, President Eisenhower, using his role 
as Commander-in-Chief of the military, federalized the Arkansas National Guard 
and directed these soldiers along with soldiers from the 101st Airborne Division 
to support the integration of the school rather than block it36. The newly feder-
alized Arkansas National Guard soldiers and the 101st Airborne Division were 
instructed to “enforce the orders of the federal courts with respect to the attend-
ance at public schools of Little Rock of all those who are properly enrolled, and 
to maintain law and order while doing so. (…) Our individual feelings towards 
those court orders should have no influence on our execution of the mission”37. To 
the credit of these soldiers, they put aside their biases and prejudices and followed 
orders. Little Rock Central High was desegregated, and President Eisenhower 
enforced Brown under very difficult circumstances.

Move forward about one decade, and we find another instance of the Presi-
dent of the United States complying with the Rule of Law. On 6 February 1974, 
the United States House of Representatives started the constitutional impeachment 
process against President Richard Nixon, a Republican, for ordering a break-in 
at the Democratic National Committee headquarters in the Watergate Hotel in 
197238. Nixon partially complied with Senate investigators’ wishes to turn over 

33 The names of these nine brave students are: Melba Beals, Minnijean Brown, Elizabeth 
Eckford, Ernest Green, Gloria Karlmark, Carlotta LaNier, Thelma Mothershed, Terrence Roberts, 
and Jefferson Thomas.

34 Gubernatorial Proclamation, Declaring a State of Emergency in Little Rock and Mobilizing 
the Arkansas National Guard, 2 September 1957.

35 Presidential Proclamation 3204, Obstruction of Justice in the State of Arkansas, 23 
September 1957.

36 Executive Order 10730, Providing Assistance for the Removal of an Obstruction of Justice 
within the State of Arkansas, 24 September 1957; A wonderful picture from Time Magazine in 
1957 shows members of the 101st Airborne Division standing outside Little Rock Central High 
School where they would escort black children to and from the school. See https://www.google.
com/search?q= 101st+airborne+division+little+rock+ high+time+magazine&rlz=1C1CHBF_ 
enUS794US794&source=lnms&tbm =isch&sa=X&ved= 0ahUKEwjjkcnxmJjfAhUUHDQIHY-
UwCI4Q_ AUIDygC&biw=1280&bih =689#imgrc=E_ COA8En8WmsvM: (visited February 25, 
2019).

37 Annex C to Operations Order 1, Headquarters Arkansas National Guard, 28 October 1957.
38 House Resolution 803, Resolution Providing Appropriate Power to the Committee on the Ju-

diciary to Conduct and Investigation of whether Sufficient Grounds Exist to Impeach Richard 
M. Nixon, President of the United States, 6 February 1974; The provision in the U.S. Constitution re-
garding impeachment of U.S. Presidents reads, “The President, Vice President and all civil Officers 
of the United States, shall be removed from Office on Impeachment for, and Conviction of, Treason, 
Bribery, or other high Crimes and Misdemeanors”. U.S. Constitution, Article II, Section 4.
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audio tapes related to Watergate, but the U.S. Supreme Court ordered him to fully 
comply39. Under political and legal pressure, Nixon released more audio tapes and 
documents which clearly demonstrated his culpability in ordering the break-in 
and trying to cover it up. He subsequently peacefully resigned from office40. In 
many countries when the President or leader(s) of the executive branch are being 
forced from power there is often riot and violence. Here, Nixon stepped away 
peacefully, and the country moved forward41.

The celebrated case of Bush v. Gore (2000) provides another powerful 
instance of broad executive respect for the Rule of Law. In Bush v. Gore, the U.S. 
Supreme Court settled a dispute surrounding recounted votes in the state of Flor-
ida for the 2000 presidential election42. Originally, the Florida Secretary of State 
certified that George W. Bush was the winner of the state of Florida, giving 
Bush enough votes to win the tightly contested 2000 presidential election. Vot-
ing officials in Florida soon realized, however, that there were irregularities with 
how the automated voting machines were counting votes, prompting a recount. 
The U.S. Supreme Court ultimately decided that the use of different standards 
of recounting votes in different counties of Florida violated the Equal Protection 
Clause of the U.S. Constitution, and that no alternative recounting method could 
be established within the time limit for this presidential election. This decision 
left Bush as the winner of Florida and consequently the U.S. Presidency43. Rather 
than foment discord at the decision of the U.S. Supreme Court which effectively 
cost him the Presidency, Al Gore respected the Rule of Law and honored their 
decision by conceding the 2000 presidential election to George W. Bush.

8. DEMISE OF THE RULE OF LAW IN THE UNITED STATES  
(2016-?)

Under President Trump, however, executive respect for the Rule of Law 
in the United States is rapidly waning. Responding to fears of terrorism, Pres-
ident Trump attempted to ban Muslims of certain nations from immigrating 

39 United States v. Nixon, 418 U.S. 683 (1974).
40 C. Kilpatrick, Nixon Resigns, ”The Washington Post” 9 August 1974.
41 Richard Nixon is the only U.S. President to have resigned from office. President Andrew 

Johnson and President Bill Clinton were impeached while in office, but neither of them was 
convicted and removed from office.

42 Bush v. Gore, 531 U.S. 98 (2000).
43 Bush v. Gore, 531 U.S. 98 (2000); The Equal Protection Clause is part of the 14 amendment 

of the U.S. Constitution. It reads, “(…) nor shall any State deprive any person of life, liberty, or 
property without due process of law; nor deny to any person within its jurisdiction the equal pro-
tection of the laws”.
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to the United States through Executive Order 1379644. When U.S. federal courts 
determined that several provisions in this Executive Order were unconstitutional 
because they unfairly targeted only Muslims from certain countries, Acting U.S. 
Attorney General Sally Yates ordered the U.S. Justice Department not to enforce 
the ban. Yates’ stated that the Executive Order’s effects were contrary to “this 
institution’s [the U.S. Department of Justice] solemn obligation to always seek jus-
tice and stand for what is right”45. Almost immediately, Trump callously relieved 
Yates from her post, calling her statement a “betrayal” to the U.S. Department 
of Justice, and appointing a new Acting Attorney General who would do his 
bidding46.

Trump has also argued that illegal immigrants in the United States may be 
denied due-process rights explicitly guaranteed under the U.S. Constitution. 
The Fifth Amendment to the U.S. Constitution states, “No person shall (…) be 
deprived of life, liberty, or property without due process of law”47. Nevertheless, 
in June 2018 President Trump “explicitly advocated depriving undocumented 
immigrants of their due-process rights, arguing that people who cross the border 
into the United States illegally were invaders and must immediately be deported 
without trial or an appearance before a judge”48. Following Trump’s wishes would 
violate fundamental tenets of the U.S. Constitution, as due-process rights apply 
to everyone on U.S. soil, regardless of whether or not they are citizens49. Wide-
spread immigration reform, while desperately needed, is a matter for the legisla-
tive branch. It cannot, and should not, be resolved through unilateral, impulsive 
action from the executive branch.

It may even be the case that President Trump violated the law in order 
to become President of the United States. Since taking office, President Trump 
has been dogged by allegations that he colluded with Russia to influence the 2016 
presidential election in his favor. The U.S. Department of Justice appointed Robert 
Mueller, former Director of the Federal Bureau of Investigation (FBI), as special 

44 See Executive Order 13769, Protecting the Nation from Foreign Terrorist Entry into 
the United States, 27 January 2017.

45 State of Washington v. Trump, 847 F.3d 1151 (9th Cir. 2017); Devlin Barrett, Acting Attorney 
General Orders Justice Dept. Not to Defend Trump’s Immigration Ban, ”The Wall Street Journal” 
30 January 2017.

46 J. Roy, Why People are Calling the Acting Attorney General’s Firing the ‘Monday Night 
Massacre’, “Los Angeles Times” 30 January 2017; Trump’s ‘Monday Night Massacre’: What the 
Legal Community is Saying, ”Fortune” 31 January 2017.

47 U.S. Constitution, Amendment V (1791).
48 P. Rucker, D. Weigel, Trump Advocates Depriving Undocumented Immigrants of Due-Pro-

cess Rights, ”Chicago Tribune” 24 June 2018; L. Nelson, Trump Amplifies Push to End Due 
Process for Illegal Immigrants, ”Politico” 25 June 2018.

49 G. Frazee, What Constitutional Rights do Undocumented Immigrants Have?, ”PBS News-
hour” 25 June 2018.
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counsel in May 2017 to investigate these claims50. Although Trump has repeatedly 
called this investigation a “witch hunt,” Mueller and his investigative team have 
indicted Paul Manafort (Trump’s political consultant) for illegal business deal-
ings involving Russia and the Ukraine51, and Michael Cohen (Trump’s lawyer) 
has plead guilty to several counts of illegal dealings directly related to Trump’s 
2016 presidential campaign52. Mueller has also collected several findings on how 
President Trump himself has obstructed justice during this Russia investigation53. 

With Mueller’s Russia investigation winding down, it is probably only a mat-
ter of time before President Trump is charged with criminal violations related 
to his 2016 presidential campaign. This, in turn, will likely spur the U.S. House 
of Representatives to begin impeachment proceedings against Trump, like they 
did against President Nixon. To prepare their colleagues and the nation for this 
difficult chapter in the United States’ struggle for the Rule of Law – for Trump 
will not go quietly – 44 former U.S. Senators (both Republican and Democrat) 
recently wrote to current U.S Senators. They urged their current counterparts 
to uphold “the rule of law and the ability of our institutions to function freely and 
independently”54. For without the Rule of Law the rights and promises espoused 
by the United States are hollow. 

9. CONCLUSION

One of the founding ideals of the United States of America outlined in 
the Declaration of Independence in 1776 was the Rule of Law55. But it is only since 
the 1950s (nearly 200 years after the Declaration of Independence) that the United 

50 R. Ruiz, M. Landler, Robert Mueller, Former F.B.I. Director, is Named Special Counsel for 
Russia Investigation,”The New York Times” 17 May 2017.

51 The full text of Paul Manafort’s indictment can be found here: https://www.justice.gov/
file/1038391/download (visited March 12, 2019).

52 A. Feuer, ”6 Takeaways From Michael Cohen’s Guilty Plea,”The New York Times” 21 
August 2018.

53 These findings are: (1) Trump’s intent to fire former FBI Director James Comey; (2) 
Trump’s role in crafting a misleading public statement on the nature of a June 2016 Trump Tower 
meeting between his son and the Russians; (3) Trump’s dangling of pardons before grand jury 
witnesses who might testify against him; (4) Trump’s pressuring of Attorney General Jeff Sessions 
not to recuse himself from the Russia investigation. See N. LeTourneau, Mueller’s Four Findings 
on Trump’s Obstruction of Justice, ”Washington Monthly” 13 April 2018.

54 44 Former U.S. Senators, We Are Former Senators. The Senate Has Long Stood in Defense 
of Democracy—and Must Again, ”The Washington Post” 10 December 2018.

55 The Unanimous Declaration of the Thirteen United States of America, 4 July 1776. A full 
transcription of The Declaration of Independence may be viewed at: https://www.archives.gov/
founding-docs/declaration-transcript (visited March 12, 2019).
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States executive branch has generally recognized and respected the judiciary and 
the Rule of Law. With President Trump at the helm, however, this period may 
soon be over – the tenuous bridle of the Rule of Law is stretched taut and may 
soon fray. To prevent this calamity, the Rule of Law in the United States (and 
elsewhere) must be vigorously protected and nurtured. For at the end of the day, 
the Rule of Law is merely an idea, a belief that must be acted upon to be real-
ized. When not constantly protected and cultivated, the Rule of Law can and will 
wither.
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Summary

Many Americans and outside observers assume that the United States of America 
was founded upon a cluster of principles known as the “Rule of Law”. Indeed, Articles 
I, II, and III of the United States Constitution of 1789, purportedly establish the rights 
and authorities of three co-equal branches of government: the legislative, executive, 
and judicial branches. Adherence to the Rule of Law in the United States, however, has 
a much shorter history. 

During the 18th, 19th and early 20th centuries, the President of the United States – 
leader of the executive branch—often ignored or contradicted decisions by the judiciary 
when it served their ambitions. Monumental architecture and actions by early Justices 
on the U.S. Supreme Court also testify that the judiciary was the least respected 
branch in the U.S. government. Not until 1954 with the landmark U.S. Supreme Court 
decision of Brown v. Board of Education and its vigorous enforcement by the President 
of the United States – nearly 200 years after America’s founding – can the United 
States accurately be described as a nation that consistently follows the Rule of Law. 
With the repeated questionable and unconstitutional tactics deployed by the Trump 
administration, however, this period of the Rule of Law in the United States is waning. 
To prevent its continued decline, the Rule of Law in the United States (and elsewhere) 
must be vigorously protected and nurtured. For in the end, the Rule of Law is merely 
an idea, a belief that must be acted upon to be realized. When not constantly protected 
and cultivated, the Rule of Law can and will wither.
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Streszczenie

Wielu Amerykanów i obserwatorów zewnętrznych zakłada, że Stany Zjednoczone 
Ameryki Północnej powstały w oparciu o grupę zasad znanych pod pojęciem 
„praworządności”. Rzeczywiście, artykuły I, II i III Konstytucji Stanów Zjednoczonych 
z 1789 roku, ustanawiają zakres uprawnień władzy w ramach trzech jej równorzędnych 
obszarów: władzy ustawodawczej, wykonawczej i sądowniczej. Jednak przestrzeganie 
rządów prawa w Stanach Zjednoczonych ma znacznie krótszą historię.

W ciągu XVIII, XIX i na początku XX wieku prezydenci Stanów Zjednoczonych 
– będący głównymi przedstawicielami władzy wykonawczej – często ignorowali lub 
sprzeciwiali się decyzjom władzy sądowniczej, kiedy służyło to zaspokajaniu ich ambicji 
czy interesów. Decyzje Sądu Najwyższego również świadczą o tym, że sądownictwo 
było najmniej szanowaną gałęzią władzy w Stanach Zjednoczonych. Dopiero od 
1954 roku, czyli od czasu decyzji Sądu Najwyższego w sprawie Brown v. Board of 
Education, a zatem prawie 200 lat od powstania Stanów Zjednoczonych Ameryki, mogą 
one być uznane za kraj konsekwentnie realizujący zasady państwa prawa. W związku 
jednak z powtarzającymi się wątpliwymi i niekonstytucyjnymi taktykami stosowanymi 
przez administrację Donalda Trumpa okres rządów prawa w Stanach Zjednoczonych 
słabnie. Aby zapobiec całkowitemu upadkowi praworządności w Stanach Zjednoczonych 
(i w innych miejscach na świecie), zasady państwa prawa muszą być chronione 
i pielęgnowane. Praworządność jest bowiem tylko pewną ideą, którą należy chronić. Jeśli 
nie jest ciągle chroniona i kultywowana, może zamierać. 

SŁOWA KLUCZOWE

praworządność, władza wykonawcza/egzekutywa, sądownictwo, Stany Zjedno-
czone Ameryki Północnej, Konstytucja Stanów Zjednoczonych Ameryki Północnej
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1.

In political-legal language, the term “Rule of Law” is almost the only term 
to have been used exclusively in an affirmative sense. Today, it is not only the so 
called Western democracies that rely on the Rule of Law; the People’s Republic 
of China also does so. In the mid-20th century1, the German term “Rechtsstaat” 
was even appropriated by National Socialist lawyers in the first years of Adolf 
Hitler’s dictatorship2.

What do we learn from this? Is the Rule of Law a concept without content, 
a term that anyone can fill with their own content? Such a conclusion certainly 
goes too far. On the one hand, the concept of the Rule of Law confers legitimacy 
and states therefore tend to claim it for themselves. On the other hand, the Rule 
of Law is obviously also something that can never be detached from the political 
context and the historical experiences of a particular nation.

Though it can be traced back to the 17th century, the Rule of Law in Eng-
land was not a subject of theoretical discourse until 1885, when the constitutional 
scholar Albert Venn Dicey (1835-1922) published the first edition of his textbook 
Introduction to the Study of the Law of the Constitution, which subsequently 
became an influential reference work. In it, he wrote:

„The rule of law is (…) a feature of the United States as of England. (…) That 
‘rule of law’ (…), which forms a fundamental principle of the constitution, has 
three meanings, or may be regarded from three different points of view.

1 K. Turner, Rule of Law, Oxford 2009, pp. 165 et seqq; R. Ullerich, Rechtsstaat, Baden-
Baden 2011, p. 50, and for comparison with the European “Rule of Law” tradition: K. Blasek, Rule 
of Law in China, London 2015.

2 Cf. e.g., O. Koellreutter, Der nationalsozialistische Rechtsstaat, Berlin 1934, and also 
the basic research of C. Hilger, Rechtsstaatsbegriffe, Tübingen 2003.
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It means, in the first place, the absolute supremacy or predominance of reg-
ular law as opposed to the influence of arbitrary power, and excludes the exist-
ence of arbitrariness, of prerogative, or even of a wide discretionary authority on 
the part of the government. Englishmen are ruled by the law, and by the law alone 
(…).

It means, again, equality before the law, or the equal subjection of all classes 
to the ordinary law of the land administered by the ordinary law courts. (…) 
there can be with us nothing really corresponding to the ‘administrative law’ 
(droit administratif ) or the ‘administrative tribunals’ (tribunaux administratifs) 
of France. (…)

The ‘Rule of Law’, lastly, may be used as a formula for expressing the fact that 
with us the law of constitution, the rules which in foreign countries naturally form 
part of a constitutional code, are not the source but the consequence of the rights 
of individuals, as defined and enforced by the courts (…); thus the constitution 
is the result of the ordinary law of the land”3.

The final point made by Dicey, in particular, addresses the basic difference 
between Anglo-Saxon and Continental-European constitutional understanding 
and, with it, the rule of law as a component of the constitution, be it written or 
unwritten. However, the central idea underlying this term, that “law rules” or – in 
a normative sense – that “law should rule”, is considerably older and goes back 
to the earliest traditions of political thought. Aristotle’s Politics has a famous dic-
tum against the rule of tyrants: 

“(…) it is preferable for the law to rule rather than any one of the citizens, and 
according to this same principle, even if it be better for certain men to govern, 
they must be appointed as guardians of the law and in subordination to them 
(…)”4.

The same idea can be found later, not only among Roman jurists of Antiquity 
and medieval philosophers of natural law, but also in highly developed cultures 
outside the Occidental-Christian world, such as ancient China5. The basic idea 
that the “Rule of Law” is the absence of arbitrariness is as old as the law itself; 
in fact, it is the law in its core function. It is thus not surprising that the use 
of the term “Rule of Law” in both past and present is consistently affirmative, 
unusual though that is in the vocabulary of political ideas. 

Until now, it appeared that a common legal-cultural context provided 
the basis of shared values within the European Union. Now, however, a fierce 
dispute has broken out over the value of the Rule of Law as laid down in Article 2 
of the Treaty on European Union. This dispute is fundamental and unprecedented 
in the EU’s history. On 20 December 2017, the European Commission for the first 

3 A. V. Dicey, Introduction to the Study of the Law of the Constitution, Reprint of the 10th 
edition 1959, London 1959/1960, Part II, Chapter IV, pp. 200, 202 et  seqq.

4 Aristotle, Politics, 1972, p. 265 (Book III, Chapter XI, 1287a).
5 K. Turner, Rule of Law…, p. 165 et seqq.
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time initiated proceedings against an EU Member State – Poland – for breach 
of the fundamental principles of the European Union. In accordance with Arti-
cle 7 para. 1 of the Treaty on European Union (TEU), it determined “that there 
is a clear risk of a serious breach by a Member State of the values referred to in 
Article 2” of TEU6. On 12 September 2018, the European Parliament agreed by 
a two-thirds majority to initiate similar proceedings against Hungary. In princi-
ple, these proceedings may ultimately lead to the withdrawal of the voting rights 
of the Member States Poland and Hungary under Article 7 para. 3 of the TEU. 
This raises the fundamental and no longer purely academic question of the con-
cept of the Rule of Law which is legally binding on all EU Member States and 
to which all parties involved in the current institutional crisis refer. To be clear: 
this dispute is not, as in the past, about violations of the Rule of Law by individ-
ual EU Member States, due to a country-specific lack of human and financial 
resources (e.g. widespread corruption in the public sector, or an unprofessional 
or overwhelmed administration or judicial system), but it is about the nature 
of the Rule of Law itself.

The government in Hungary, which openly promotes the so called “illiberal 
state”7, and the government in Poland, where the leader of the ruling “Law and 
Justice” (PiS) party, Jarosław Kaczyński, promised that the day will come when 
“we will have Budapest in Warsaw”, do not consider themselves to be the authors 
of violations of the Rule of Law. On the contrary, the current Polish President 
Andrzej Duda believes that the new laws for the judiciary in Poland provide far 
better protection for the Rule of Law and the freedom of speech than exists, for 
example, in Germany8. By contrast, in its Opinion of 11 December 2017 on Pol-
ish judicial reform, the European Commission for Democracy through Law (the 
so called “Venice-Commission”) states that the “principle of ‘competent judge 
defined by law’ (in the German tradition ‘gesetzlicher Richter’) may be seen as 

6 In addition, the European Commission initiated infringement proceedings against Poland 
on 2 October 2018 for imposing compulsory retirement on Polish supreme court judges based on 
a Polish law introduced on 3 April 2018, which lowered the statutory retirement age of supreme 
court judges (European Commission/Republic of Poland, case number C-619/18). On 19 October 
2018 the Court of Justice of the European Union issued a temporary order that allows the judges 
to return to their places of work, at least until the final court judgement is made (ruling dated 
19.10.2018, case number C-619/18 R).

7 In July 2014 the Hungarian Prime Minister Viktor Orbán gave what has become known as 
his “illiberal democracy” speech before an ethnic Hungarian audience in Băile Tuşnad, Romania. 
The Prime Minister said: “(…) the new state that we are constructing in Hungary is an illiberal 
state, a non-liberal state”. See “Prime Minister Viktor Orbán’s Speech at the 25 Bálványos Summer 
Free University and Student Camp”, website of the Hungarian Government, 26 July 2014,   http://
www.kormany.hu/en/the-prime-minister/the-prime-minister-s-speeches/prime-minister-viktor- 
orban-s-speech-at-the-25th-balvanyos-summer-free-university-and-student-camp (visited Febru-
ary 25, 2019).

8 https://www.gazetaprawna.pl/artykuly/1295299,prezydent-duda-o-sedziach-sadu-najwyzszego. 
html (visited February18, 2019).
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an extension of the requirement of an ‘independent and impartial tribunal estab-
lished by law’ in Article 6 of the European Convention [of Human Rights]”9. 
Who is right here? One suspects that the actors in this dispute are not appeal-
ing to the same concept of Rule of Law. This impression is created not only by 
the dialogue between the European Commission and the Polish and Hungarian 
governments, but also by the bitter dispute that is ongoing within Polish and Hun-
garian societies. The Polish legal scholar Bronisław Sitek recently characterised 
the current political situation in Poland as follows:

“The ongoing discussion in the public sphere reveals the breakdown of dis-
cussers into two groups. Both sides of the discussion use specific terminology and 
logic of the discourse and they are not able to reach agreement”10.

What we can do, as legal scholars from Europe and the US, is to make attempts 
to clarify what the Rule of Law actually means in the continental European and 
in the Anglo-American tradition and see whether we can agree on a single core 
meaning of the concept. As a German scholar, I see it as my job to present the Ger-
man approach. The German concept of the Rule of Law, called “Rechtsstaat” in 
German, is not as old as the Anglo-Saxon “Rule of Law”, but it, too, already has 
a two-hundred-year tradition.

Today, thanks not only to the German constitution, but also, crucially, 
to the jurisprudence of the Federal Constitutional Court and the constitutional 
doctrine in legal scholarship, the concept of “Rechtsstaat” has not only become 
the core concept of the German legal order11, but also an element of the basic 
social consensus. We all know that this was not always the case. Germany not 
only gave birth to the legal concept of the “Rechtsstaat”, it also unfortunately 
witnessed the actual emergence of an “Unrechtsstaat”, a completely unjust state12.

2.

In Germany, the concept of the “Rechtsstaat” began with the Metaphysics 
of Morals by Immanuel Kant, published in 1797, where Kant argued for the con-
cept of the “Idea of the State, viewed as it ought to be according to pure legal 
principles (…)”13. Whilst Kant himself did not yet use the term “Rechtsstaat”, 

 9 European (Venice) Commission, Poland. Opinion No. 904/2017, CDL-AD(2017)031, p. 19.
10 B. Sitek, Personal Separation of the Legislative and the Executive Powers as Guarantee of 

Independence of the Judiciary in Poland, “Journal of Modern Science” 2017, Vol. 34, No. 3, p. 79.
11 S. Martini, Pluralität, Baden-Baden 2009, p. 321.
12 G. Radbruch, Gesetzliches Unrecht, 1946, p. 217.
13 I. Kant, Metaphysik, 1797, p. 431 (A 165, B 195): „Ein Staat (civitas) ist die Vereinigung 

einer Menge von Menschen unter Rechtsgesetzen. So fern diese als Gesetze a priori notwendig, 
d.i. aus Begriffen des (…) Rechts überhaupt von selbst folgend (…) sind, ist seine Form die Form 
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only one year later he and his followers were dubbed “the critical school or 
the school of legal scholars of a law-based state (‘Rechts-Staats-Lehrer’)”14. 
The “Rechtsstaat” was an expression of a completely new way of thinking in 
Germany and was directed against the absolutist welfare state of the 18th century, 
whose ruler was omnipotent and not only educated his subjects like children, but 
also felt entitled to regulate every aspect of their personal lives. In contrast, from 
the time of Kant onwards, a distinction began to be made between the state on 
the one hand, and society on the other15. An individual person, as part of society, 
now became responsible for his own well-being and also for dealing fairly with 
others according to the norms of morality. Meanwhile, the task of the state and 
the application of its sovereign power was limited to the establishment of a legal 
state, a “Rechts-Staat”. In the new middle-class thinking, the state was only 
entitled to guarantee security and order for all its citizens, a much lesser task 
than establishing justice and well-being. It is precisely this deliberate reduction 
of the omnipotent state to a “legal state” that, almost two hundred years later, pro-
voked the famous outcry by Bärbel Bohley (1945-2010), a well-known dissident 
and civil rights activist in the former German Democratic Republic. Frustrated 
after the reunification of Germany in 1990, she declared: 

“We waited for justice, but we have got the ‘Rechtsstaat’”16.
Whilst the origins of the concept of the “Rechtsstaat” in early-19th century 

Germany were inextricably linked with the demands of liberalism – the demand 
of political liberalism, on the one hand, to be freed from state paternalism in per-
sonal affairs, and the demand of economic liberalism, on the other, for the abo-
lition of economic constraints imposed by feudal lords in the principalities and 
by the guilds in the cities – the term “Rechtsstaat” was, from the very beginning, 
characterised by two peculiarities.

The first is that the propagation of the “Rechtsstaat” was by no means limited 
to representatives of political liberalism, such as Robert von Mohl (1799-1875)17. 
Whilst the term “Rechtsstaat” was initially coined by political liberals, it was 
soon taken up by other political factions, for instance by the political philosopher 
Adam Müller (1779-1829), a representative of the rather reactionary German polit-
ical romanticism, who made his mark as a harsh critic of political and economic 

eines Staats überhaupt“, nämlich als Staat mit „drei Gewalten in sich“, aufgeteilt in diejenige des 
„Herrschergewalt (…) des Gesetzgebers, die vollziehende Gewalt (…) und die rechtsprechende 
Gewalt (als Zuerkennung des seinen eines Jeden nach dem Gesetz (…)“.

14 J. W. Placidus, Litteratur, Strasburg 1798, § 7, p. 73.
15 Cf. J. W. Placidus, Litteratur…, § 2, p. 5 footnote 3, who already made a distinction between 

the spheres of “state” and “society”. 
16 See Bärbel Bohley’s personal homepage, which has remained unchanged since her death: 

https://baerbelbohley. de/zitate.php (visited December 6, 2018).
17 R. v. Mohl, Die Polizeiwissenschaft nach den Grundsätzen des Rechtsstaates, Tübingen, 

1832/1833. The fact that von Mohl used the term “Rechtsstaat” in the title of his two-volume work, 
was highly conducive to its dissemination throughout the German-speaking world.
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liberalism18. Around the mid-19th century, the term was also adopted by those 
opponents of political liberalism who, together with the liberals, formed a com-
mon front against the forces of late feudalism; for instance, the Christian-con-
servative right-wing thinker Friedrich Julius Stahl (1802-1861) who demanded 
that “a state” must be a “Rechtsstaat”19.

Closely linked with this development is the second peculiarity of the term 
“Rechtsstaat” in Germany: its de-politicisation with respect to any demand for polit-
ical participation. Towards the mid-19th century, as the concept of the “Rechtsstaat” 
became accepted even beyond the – increasingly marginalised – camp of political 
liberalism, it lost its liberal-political impetus and, instead, was reduced to mean 
mere formal legal protection in civil and administrative matters20. In any case, 
from the outset, the German concept of “Rechtsstaat” had relatively little political 
connotation in terms of the demand for political participation. After the failed rev-
olution of 1848/49, the links between the concept of “Rechtsstaat” and the demand 
for political participation, let alone democracy, completely disappeared. None 
of the well-known protagonists of the “Rechtsstaat” in 19th-century Germany, even 
those on the liberal wing, were democrats. Being a democrat in Germany at that 
time amounted to much the same as being a communist during the McCarthy era 
in the 1950s in the United States. In other words, there was no integral connec-
tion between the concept of “Rechtsstaat” in 19th-century Germany and the idea 
of democracy.

Without this political dimension, the term “Rechtsstaat” became accepted 
by all political factions in Germany in the second half of the 19th century. In 
this sense, the legal demand for a “Rechtsstaat” not only remained alive in Ger-
many at this period, but led, after 1860, to the emergence, in some German states, 
of independent courts to control the state administration. This situation did not 
essentially change with the Weimar Constitution of 1919 and the introduction 
of democracy in Germany and the concept of “Rechtsstaat” lost even more impor-
tance in the German constitutional doctrine during the interwar period. What 
had previously been the main task of the state, the protection of security and 
property from monarchical arbitrariness, had fallen away after the replacement 
of the monarch by the people. The constitutional state was understood at the time 

18 K. Sobota, Die Polizeiwissenschaft nach den Grundsätzen des Rechtsstaates, Tübingen 
1997, pp. 275-283.

19 F. J. Stahl, Die Philosophie des Rechts, Tübingen 1878, § 36, p. 137: „Der Staat soll 
Rechtsstaat seyn (…). Er soll die Bahnen und Gränzen seiner Wirksamkeit wie freie Sphäre 
seiner Bürger in der Weise des Rechts genau bestimmen und unverbrüchlich sichern und soll die 
sittlichen Ideen von Staatswegen, also direkt, nicht weiter verwirklichen (erzwingen), als es der 
Rechtssphäre angehört (…)“.

20 M. Stolleis, Rechtsstaat, (in:) Handwörterbuch zur deutschen Rechtsgeschichte (HRG) IV, 
Berlin 1990, column 371.
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in a purely formal manner by legal scholars like Hans Kelsen21. It did not offer 
any protection against the will of the people. In particular, it did not offer any pro-
tection against the electoral successes of the National Socialists. One of the first 
measures they introduced in 1933, based on the new legislation and the alleged 
will of the people, was to remove Jewish and so called liberal and communist 
judges and civil servants from the civil service.

This worst break with civilised culture in the history of modern times, per-
petrated by National Socialist Germany, led after the war to a modification 
of the concept of the “Rechtsstaat”. The traditional, so called “formal elements” 
of the “Rechtsstaat”, such as separation of powers, independence of courts, legal-
ity of administration and legal protection against acts of public authority, were 
supplemented by the so called “material elements”22. Some examples of these are 
the attachment to the constitution of the democratic legislature as a higher nor-
mative order, the fundamental rights of the individual and the principle of propor-
tionality23. Additionally, the German constitutional legislation of 1949 declared 
the “Rechtsstaat” to be a core principle of the German constitution, together with 
human dignity, the principle of democracy and federalism, and, like them, forever 
unalterable. In other words, the German constitution now restricts the sovereignty 
of Parliament. No declared will of the people, no parliamentary majority is enti-
tled to abolish constitutional principles such as the “Rechtsstaat”. German con-
stitutional law provides an “Ewigkeitsgarantie”24 or “eternal guarantee” of these 
core provisions. Of course, everybody is aware of the fact that this kind of “eter-
nity” will last only as long as the constitution is respected.

3.

In reaction to the historical experience of the terror waged by the German state 
in the Nazi period, the “Rechtsstaat” has now become a central concept of Ger-
man constitutional law that impacts every other area of law. As part of the so 

21 According to Hans Kelsen’s “Pure Theory of Law”, “every state” was a “Rechtsstaat”. This 
meant that the term had a theoretical meaning for jurisprudence but no longer for the legal practice 
of law, see S. Martini, Pluralität…, p. 209.

22 R. Hofmann, Die Bindung staatlicher Macht, (in:) R. Hofmann, J. Marko, F. Merli, E. Wie-
derin (eds.), Rechtsstaatlichkeit in Europa, Heidelberg 1996, p. 4; W. Heintschel von Heinegg, 
Rechtsstaatlichkeit in Deutschland, (in:) R. Hofmann, J. Marko, F. Merli, E. Wiederin (eds.), 
Rechtsstaatlichkeit in Europa, Heidelberg 1996, pp. 108-111; R. Grote, Rule of Law, Rechtssta-
at and „État de droit”, (in:) C. Starck (ed.), Constitutionalism, Universalism and Democracy – 
a Comparative Analysis. The German Contribution to the Fifth World Congress of the Internation-
al Association of Constitutional Law, Baden-Baden 1999, pp. 285-291.

23 S. Martini, Pluralität…, p. 307.
24 R. Hofmann, Die Bindung…, p. 8.
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called “Ewigkeitsgarantie” in German Basic Law, i.e. the constitutional guaran-
tee that certain principles will never be changed, it even stands over and above 
the concept of democracy, in a way that is quite unique. However, this “Ger-
man special course”25 cannot just be transferred to the European sphere. Granted, 
numerous linguistic and intellectual borrowings in other continental European 
legal systems are linked to the German term “Rechtsstaat” (e.g. “État de droit”, 
“Stato di diritto”, “Estado de Derecho”, “państwo prawa”)26. However, this should 
not distract from the fact that national concepts of the “Rechtsstaat” are by no 
means identical, not just amongst the Member States of the Council of Europe, but 
also amongst the Member States of the European Union, and that some, in fact, 
differ significantly from the others27.

The greatest difference lies between the German concept of “Rechtsstaat” and 
the older Anglo-Saxon tradition of the “Rule of Law”28. Unlike in Germany, with 
its National Socialist history, there was and still is no reason for a fundamental 
mistrust in the legitimacy of the will of the parliamentary majority in Westminster 
Democracy. Admittedly, the “Rule of Law” is, to this day, an unwritten principle 
of British constitutional law, factually subordinated to the theoretically unlimited 
supremacy of parliament and its legislation (“Westminster system”)29. In contrast, 
the concept of “Rechtsstaat” forms – along with the principles of democracy, fed-
eralism and welfare – the core legal principle in the German constitution, with 
numerous sub-principles based on and derived from the “Rechtsstaat” principle 
by jurists in practice and academia30. It is even “eternally” exempted, by explicit 
constitutional provision, from the decisional power of the democratic legisla-
ture. In addition, it is completely justiciable by courts in all areas of German law. 
However, differences exist not only between Anglo-Saxon law and continental 
European laws, but also among the rules of law in different continental European 
legal systems themselves. To this day, “État de droit” in France has not been able 
to develop a normative impact on the French legal system that could be in any 
way compared to the German concept of “Rechtsstaat”. The constitutional core 
concept in France that serves as a higher benchmark for parliamentary legisla-

25 R. Ullerich, Rechtsstaat…, p. 44.
26 R. Ullerich, Rechtsstaat…, p. 53 points out that the vast majority of translations of the Treaty 

on European Union linguistically follow the German term “Rechtsstaat”, rather than “Rule 
of Law”, which has not been taken up outside of the realm of Common Law.

27 R. Grote, Rule of Law…, pp. 281, 292, 295; S. Martini Pluralität…, pp. 306-322.
28 By contrast, D. N. MacCormick, Rechtsstaat und die rule of law, “Juristenzeitung”, 1984, pp. 

65 et seqq., sees the fundamental differences “between the concept of ‘Rechtsstaat’ and the British-
American concept of ‘Rule of Law’ as solely resulting from their historical development”.

29 E. Denninger, „Rechtsstaat“ oder „Rule of law“ – was ist das heute?, (in:) C. Prittwitz et al. 
(eds.), Festschrift für Klaus Lüdersen. Zum 70. Geburtstag am 2. Mai 2002, Baden-Baden 2002, 
p. 43; S. Martini, Pluralität…, p. 341.

30 K. Sobota, Rechtsstaat…, pp. 27-252, 254-257 lists 25 “norms that can be identified as 
elements of the “Rechtsstaat” and 142 features of the “Rechtsstaat”. 
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tion is not the concept of rights (“droit”), but rather the concept of law (“loi”) 
and the “principe de légalité”. Because there is no such instrument as a consti-
tutional objection in France and because parliamentary legislation, once prom-
ulgated, along with certain government acts, does not come under the control 
of the French constitutional court (“Conseil constitutionnel”), the basic principle 
that is such a fundamental part of the German constitution, that all public powers 
are bound by the constitution31, has not yet been fully established in France32.

The European Union and the Council of Europe, however, formulate a com-
mon European “Rule of Law” on the basis of both continental European and 
Anglo-Saxon legal traditions. This indicates that the substantial differences 
between the German “Rechtsstaat”, the English “Rule of Law”, the French “État 
de droit”, and the Polish “państwo prawa” are not so essential, at least on the high-
est abstract level of general concepts. Reading the report of the Venice Commis-
sion of the Council of Europe on the recent reform of the judiciary in Poland, 
the true problems seem to be rather in the details beyond the general wordings 
of the national constitutions and European treaties. What does “judicial independ-
ence” mean if the Minister of Justice can dismiss the Presidents of the Courts 
at his discretion? What does the “legal judge” mean, if the Presidents of the Court 
Chamber have vast discretion in defining the composition of the judicial panels? 
And what does the “legal judge” mean, if the Minister of Justice is competent 
to set detailed rules on the assignment of cases to particular judges? What does 
the “protection of legitimate expectation mean” if legally valid judgments can 
be systematically reviewed and revoked after many years? Is this all compatible 
with the Polish “Rule of Law” (zasadą praworządności)? These questions must be 
answered by Polish courts and Polish jurisprudence.

However, that is no longer the end of the matter. Because states such as Poland 
and Hungary are not just Member States of the Council of Europe33, but also 
Member States of the European Union, the basic “values” of the European Union 
set out in Article 2 first sentence of the TEU also apply to them and these values 
explicitly include the Rule of Law. The fact that these “values” are more than just 
non-binding notions but, in fact, fundamental principles of the European Union, 
is shown by Article 7 of the TEU, which sets out the sanctions that can be put 
in place by the EU in the case of a “serious and persistent breach” of the values 
by a Member State34. The verification and enforcement of these values within 

31 Cf. Art. 1 para. 3 and Art. 20 para. 3 of the German Basic Law.
32 S. Martini, Pluralität…, p. 317.
33 Moreover, as stipulated in the Statute of the Council of Europe, each of its members accepts 

the “principles of the Rule of Law” (Article 2 para. 1 of the Statute of the Council of Europe 
of 5th May 1949). The preamble to the “Convention for the Protection of Human Rights and 
Fundamental Freedoms”, which was signed by all members of the Council of Europe, also mentions 
the enforcement of the “Rule of Law”.

34 Article 7 para. 1 section 1 and para. 2 of the TEU.
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the Member States by the institutions of the European Union is not an impermis-
sible intrusion upon their national sovereignty but a direct consequence of their 
sovereign commitment, at the moment of their accession to the European Union, 
to uphold the values. The European Union, which, according to its self-concep-
tion as set out in the treaty, is not just an internal market but also a community 
of values that go beyond economic cooperation35, is even obliged to ensure that 
these basic values are upheld by the Member States. A Member State cannot with-
draw from this community of values as referred to in Article 2 of the TEU by 
simply changing its government; this can only be achieved by a Member State 
leaving the European Union.

However, the current problems in connection with the values set out in Article 
2 of the TEU do not occur so much on the level of the abstract concept of the Rule 
of Law, which, incidentally, is not contested in principle by any of the Member 
States of either the European Union or the Council of Europe. Even Russia and 
Turkey after the failed coup of 2016, both of which have evolved into authori-
tarian systems without any effective protection of the separation of powers and 
of human rights36, still today claim to be fully observing and enforcing the Rule 
of Law. The real questions, therefore, occur more in the area just below the high-
est abstract level of general commitment to the principle of the Rule of Law. 
The practical question, currently being hotly debated in the literature on Euro-
pean law, of what legal and political measures can be put in place to ensure that 
all Member States of the European Union commit to upholding the Rule of Law37, 
is obscuring another, more theoretical question that should be answered first: how 
can one differentiate between the basic values of the European Union, which are 
outside of the national sovereignty of the Member States, and the decisions that 
remain subject to national sovereignty, such as those pertaining to the justice sys-
tem and the media? The treaty texts themselves, which mention the “Rechtsstaat” 
or Rule of Law, provide no further information on the subject. Whilst the “values” 
set out in Article 2 of the TEU have a normative content, they do not establish 
“any enforceable duties as such”38.

The wording of Article 2 of the TEU is as follows:

35 C. Calliess, Europa als Wertegemeinschaft – Integration und Identität durch europäisches 
Verfassungsrecht?, “Juristenzeitung” 2004, pp. 1036, 1038-1045.

36 See e.g., F. Cede, The Development of the Rule of Law in Russia: Justice, Human Rights and 
Civil Society, (in:) G. Hinteregger, H.-G. Heinrich (eds.), Russia – Continuity and Change, Wien 
2004, pp. 391-397.

37 Cf. M. Blauberger, Europäischer Schutz, 2016, pp. 280-301; A. v. Bogdandy, How to protect; 
A. v. Bogdandy, M. Ioannidis, Defizit, 2014, pp. 291-328; B. Bugarič, Protecting Democracy, 2016, 
pp. 86-101; C. Closa, D. Kochenov, Reinforcement, 2016, pp. 173-196; C. Hillon, Overseeing, 2016, 
pp. 64-81; Hofmeister H., Polen, 2016, pp. 869-875; J.-W. Müller, Protecting, 2016, pp. 206-224; 
K. Tuori, From Copenhagen, 2016, pp. 225-246.

38 C. Möllers, L. Schneider, Demokratiesicherung in der Europäischen Union, Tübingen 
2018, pp. 47, 126.
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“The Union is founded on the values of respect for human dignity, free-
dom, democracy, equality, the rule of law and respect for human rights, includ-
ing the rights of persons belonging to minorities. These values are common 
to the Member States in a society in which pluralism, non-discrimination, toler-
ance, justice, solidarity and equality between women and men prevail”39.

The actual consequences of this for the controversial changes to the constitu-
tions, justice systems and media laws in Hungary and Poland, however, cannot be 
gleaned directly from the Treaty on European Union. The list of “values” of all 
Member States40, which was introduced into European Primary Legislation with 
the Maastricht Treaty of 1992, has remained blurry, at least from a legal point 
of view41. Nor did this change in 1997, when the Treaty of Amsterdam – in view 
of the then foreseeable accession of the eastern Member States – introduced Arti-
cle 7 of the TEU, which for the first time set out a mechanism of legal sanctions 
in case of a breach of the “values”42.

The uncertainty surrounding the actual purview of the “values” listed in 
Article 2 of the TEU is further exacerbated by the fact that the “values” can 
contradict each other43, for instance, in terms of the relationship between democ-
racy and the Rule of Law, when democratically elected governments with an 
unquestionable political majority in parliament44, and in the case of Hungary 
even a majority that allows for constitutional amendments, abolish or erode 
basic principles which, according to the other Member States and, incidentally, 
also according to the political minorities that have been overruled in the Mem-
ber States concerned, are part of the inviolable core area of the Rule of Law. 
How does European law solve such legal contradictions, which have at their core 
deeper socio-political antagonisms, both within the Member State concerned and 
between different Member States and the societies they represent? Does prevail-
ing European law perhaps assume a societal homogeneity among the Member 
States, which might have provided a basis for shared legal values in 1992, but 
which, since the accession of the eastern Member States, whose societies have 
been shaped by the completely different experiences and influences of the period 

39 Article 2 of the Treaty on European Union, published in the Official Journal of the European 
Union, 26.10.2012, C 326/17.

40 C. Möllers, L. Schneider, Demokratiesicherung…, pp. 35, 38 et seqq.
41 Ibidem, pp. 124 et seqq.
42 Ibidem, pp. 39, 45.
43 Ibidem, p. 126.
44 Cf. P. H. Huber, Europäische Verfassungs- und Rechtsstaatlichkeit in Bedrängnis. Zur 

Entwicklung der Verfassungsgerichtsbarkeit in Europa, “Der Staat” 2017, issue 56, pp. 397-399 on 
the topic of Hungary, Poland, Russia and Turkey justifying breaches of the principles of the rule 
of law with the notion of the “democratic will of the majority” and even denying the existence 
of such breaches based on the will of the majority.
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of totalitarianism, no longer exists?45 Whilst these questions, going far beyond 
the standards of the “Rechtsstaat” principle, cannot be answered as part of this 
juristic discussion, they must be taken into account when formulating the the-
oretical definition of the principle of the Rule of Law which is binding for all 
EU Member States. Below the highest, abstract, non-justiciable level of the Rule 
of Law principle as a common “value” of all EU Member States, if the social 
consensus on particular versions of the Rule of Law principle is lost, or possibly 
did not really exist at the moment of accession, the juridical question of the actual 
purview of the Rule of Law principle, to which all Member States are bound in 
law through their accession to the TEU, becomes more urgent. In their criticism 
of discussions so far on the applicability to Hungary and Poland of the sanction 
mechanisms named in Article 7 of the TEU, Christoph Möller and Linda Schnei-
der quite rightly point out that “far too little attention has been paid” to the even 
more important question of the extent to which the “values” named in Article 2 
of the TEU are legally binding46.

This is even more important because direct reference to concrete national ver-
sions of the principle of “Rechtsstaat” in the different Member States of the EU 
does not take the discussion further, given that there are fundamental differences – 
as we have seen – even between the English model of the “Rule of Law”, the French 
principle of the “État de droit” and the German model of the “Rechtsstaat”, due 
to different national historical experiences and types of constitution47. How can one 
criticise the – politically regrettable – interference in the work of the Polish consti-
tutional court from a juristic point of view and, in line with the Venice Commis-
sion, declare it a breach of European legal “standards”, when in some of the other 
Member States, for instance the UK, there is no constitutional jurisdiction whatso-
ever48 and in others, like France, it is only very limited – compared with Germany 
– and affords no opportunity of judicial review of the constitutionality of prevail-
ing law?49 In European law, the only “standard” which can be applied to interpret 
and enforce the “values” contained in Article 2 of the TEU is the consensus on 
the “values” which prevailed amongst the Member States of the EU at the moment 
when the currently applicable Lisbon Treaty was ratified. However, even the rul-
ings made to date by the European Court of Justice are only of limited use for 
identification of this consensus with regard to the concept of the Rule of Law, since 
the Court of Justice has limited jurisdiction over the application of European law 

45 The statement made in Article 2 second sentence of the TEU that the “values are common 
to the Member States”, according to C. Möllers, L. Schneider, Demokratiesicherung…, p. 126 “is 
first and foremost a factual claim which in 2018 appears rather doubtful”.

46 C. Möllers, L. Schneider, Demokratiesicherung…, p. 125 fn. 3.
47 See also footnote 26.
48 D. N. MacCormick, Rechtsstaat…, p. 67.
49 Therefore, there is also disagreement in the field of jurisprudence, as to whether 

the existence of constitutional jurisdiction is an indispensable component of a state’s rule of law, 
see S. Martini, Pluralität…, p. 210, footnote 118.
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in the individual Member States and, in fact, rarely refers to the Rule of Law50. In 
accordance with the procedures of Article 7 of the TEU, which is the only provi-
sion in the treaties of the union that includes the internal affairs of the Member 
States, the Court of Justice is limited by Article 19 of the TEU and Article 269 
of the TEU to verifying the formal preconditions for the initiation of proceedings.51 
According to Article 7 para. 2 of the TEU, the identification of a “serious and per-
sistent breach by a Member State of the values referred to in Article 2” does not, in 
fact, lie within the jurisdiction of the Court of Justice,52 but falls under the compe-
tence of the European Council, which comprises the heads of state or government, 
and the European Parliament, both of which are political authorities.

In 1990, in an attempt to mitigate this lack of an independent authority, separate 
from the political institutions of the European Union, for providing legal interpreta-
tion of the “values” referred to in Article 2 of the TEU, the Committee of Ministers 
of the Council of Europe established the European Commission for Democracy 
through Law. By the standards of the Rule of Law, this solution is not particularly 
satisfactory, because the Commission, which is generally referred to as the “Ven-
ice Commission” because it meets in Venice (Italy), is not, in fact, an institution 
of the European Union, but “an advisory body of the Council of Europe, composed 
of independent experts in the field of constitutional law” from over 60 Member 
States of the Council of Europe as well as a number of non-European states. In 2016 
the “Venice Commission” published a “Rule of Law Checklist” which was based 
on the “common features for the Rule of Law, Rechtsstaat and État de droit”53. 
The opinions on the reforms of the Polish constitutional court and justice system 
that formed the legal foundation for the proceedings initiated by the European 
Commission and the European Parliament on the basis of Article 7 of the TEU were 
also compiled by the “Venice Commission”54. The original impetus for the found-
ing of the “Venice Commission” in 1990 was to create an advisory body to assist 
the central and eastern European states in drafting their constitutions after the fall 
of the Iron Curtain. The key role which the “Venice Commission” is currently play-
ing, factually if not in terms of law, in initiating the proceedings of the European 
Commission and the European Parliament against Poland and Hungary on the basis 
of Article 7 of the TEU, has no legal basis in the Union Treaties. 

However, even from the point of view of content, it is not always clear, when 
reading the opinions compiled by international experts, what they are basing their 

50 R. Hofmann, Rechtsstaatsprinzip…, pp. 323-336.
51 C. Möllers, L. Schneider, Demokratiesicherung…, p. 47.
52 Ibidem, pp. 47, 89 et seqq.
53 European (Venice) Commission, Rule of Law, CDL-AD(2016)007.
54 Cf. European (Venice), Opinion No. 833/2015, CDL-AD(2016)001; European (Venice) 

Commission, Poland. Opinion on the Act of 15 January 2016, CDL-AD(2016/012; European 
(Venice) Commission, Opinion No. 860/2016, CDL-AD(2016)026; European (Venice) Commission, 
Poland. Opinion No. 904/2017, CDL-AD(2017)031.
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statements on when they claim to have used “European standards”55 as a bench-
mark against which to judge national laws. This also applies to the grave accusation 
of endangering the independence of the courts, which is at the core of the rule-
of-law infringement proceedings taken against Poland. There may, indeed, be 
substantial arguments, from the point of view of constitutional politics, against 
the planned politicisation of the National Council of the Judiciary (NCJ) in Poland, 
which is responsible, in particular, for the appointment of new judges. In future, 
the judicial members of the NCJ will not be “elected by their peers, but receive 
their mandates from Parliament”, which will mean that all members of the NCJ 
will be appointed either by the Polish Parliament or by the elected President56. 
Nevertheless, this will not constitute a failure to apply “European standards”, 
resulting in a breach of the “Rule of Law” under Article 2 of the TEU, given that 
a diverse range of processes for appointing judges exists in other Member States. 
In English law, the judges of the House of Lords, which is instrumental in the evo-
lution of common law, are still selected by the Lord Chancellor and appointed 
by the Queen at the request of the Prime Minister, who bases this request upon 
the Lord Chancellor’s recommendation57. Prevailing German law allows for three 
very different basic models of appointing professional judges at federal and state 
level, including the model where judges are appointed and promoted by minis-
ters of justice and the entire elected government respectively. Incidentally, this 
model is considered by its advocates in Germany to be “not only constitution-
ally unproblematic in terms of the democratic legitimisation of the judges thus 
appointed, but also preferable from the point of view of legal policy”58. Moreover, 
the European Court of Human Rights explicitly stated in various judgements in 
the 1990s that the fact that judges were selected and appointed by the government 
or parliament of certain Member States of the Council of Europe alone could not 
justify the misgivings with regard to the judges’ independence59.

A completely different case, however, is the proposed review of court judg-
ments, dating back as far as twenty years, with simple reference to their lack 
of “social justice”, which forms part of the Polish justice reforms60. Such or simi-
lar provisions, which characteristically existed “in many former communist coun-

55 European (Venice) Commission, Poland. Opinion No. 904/2017, CDL-AD(2017)031, p. 7.
56 Ibidem.
57 G. Sydow, Parlamentssuprematie und Rule of Law. Britische Verfassungsreformen im 

Spannungsverhältnis von Westminster Parliament, Common-Law-Gerichten und europäischen 
Einflüssen, Tübingen 2005, pp. 41et seqq.

58 F. Wittreck, Die Verwaltung der Dritten Gewalt, Tübingen 2006, pp. 126-128.
59 F. L. Müller, Richterliche Unabhängigkeit und Unparteilichkeit nach Art. 6 EMRK. 

Anforderungen der Europäischen Menschenrechtskonvention und spezifische Probleme in den 
östlichen Europaratsstaaten, Berlin 2015, pp. 41et seqq, 44 et seqq.

60 European (Venice) Commission, Poland. Opinion No. 904/2017, CDL-AD(2017)031, 
pp. 12-13.
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tries”, as the Venice Commission rightly emphasizes61, would be a clear violation 
of the “Rule of Law”, even if the judgments were indeed unjust. Here it is not only 
the German principle of “Rechtsstaat” that follows the principle of res iudicata, 
which dates right back to Roman law and is one of the core elements of the guar-
antee of legal certainty. In so far as it concerns the current term of office of acting 
judges, the reduction of the retirement age of the judges would also be a violation 
of the “Rule of Law”, not only according to the German constitution62. The same 
would apply, to an even greater degree, if, after the justice reform, the President 
of Poland is given the power to grant an extension to a Supreme Court judge’s 
term of office, beyond the legal retirement age, at the request of the judge in ques-
tion63. The threat to the independence of the judges is very obvious in this case, 
since the discretion granted to the president means that judges will cease to be 
free in their dispensation of justice even prior to a potential later application for 
an extension of their term of office. This applies notwithstanding any national 
peculiarities of the Member States’ justice systems and is thus one of the core 
areas of the “Rule of Law” that can be substantiated as a “value” in the sense 
of Article 2 first sentence of the TEU.

However, in clarifying the concept of the Rule of Law and the “values” 
pursuant to Article 2 of the TEU, something else is even more important. Let 
me close with a famous statement by the former German constitutional judge 
Ernst-Wolfgang Böckenförde, which has entered German constitutional doctrine 
as the “Böckenförde dilemma”. It reminds all of us, in Poland, Germany and 
the US, of something even more important than our constitutions. Böckenförde 
said about the democratic, law-based state: “The freedom-oriented secularised 
state lives by prerequisites which it cannot guarantee itself”64. In other words, no 
so called “eternal guarantee” in the German constitution, no Venice Commis-
sion, and no procedure under Article 7 of Treaty on European Union can really 
avoid the destruction of the Rule of Law and democracy. Thus it is up to all of us 
to guarantee the conditions for democracy and the Rule of Law in our countries.
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Summary

The Rule of Law, understood in its most general and original meaning as an absence 
of arbitrariness in state power, is not merely one legal principle amongst many, but has 
been the core of law itself in political philosophy since classical Antiquity. 

Although the Rule of Law has been given substance to in various different ways 
since the modern era, the Member States of the European Union (EU) have contractually 
agreed in Article 2 first sentence of the Treaty on European Union (TEU) on a Rule 
of Law that is an expression of the community of values within the EU. This is now 
not just politically but legally binding for all EU Member States, regardless of changing 
political majorities or national legislative acts within the Member States.

However, with the recent initiation of proceedings against Poland and Hungary, 
to investigate the potential “risk of serious breach” of EU values according to Article 7 
para. 1 of the TEU, it has become very clear that there is no longer political consensus 



 THE “RULE OF LAW” AND THE “RECHTSSTAAT”... 47

amongst the governments of the EU Member States with regard to how the principle 
of the Rule of Law should be given substance to in practice. 

It will thus be the task of jurisprudence, not of politics, to ascertain how far-reaching 
the legal obligation with regard to the “value” of the “Rule of Law” on the basis of Article 
2 of the TEU is and where – beyond the scope of European Law – the political prerogative 
for Member States to act in accordance with their own national circumstances begins. 

KEY WORDS

Rule of Law, Rechtsstaat, arbitrariness, judicial independence, Lisbon Treaty, 
“Venice Commission”

Streszczenie

Praworządność, rozumiana w swoim najbardziej ogólnym i oryginalnym znaczeniu 
jako brak arbitralności władzy państwowej, nie jest tylko jedną z wielu zasad prawnych, 
ale od czasów starożytnych stanowi rdzeń prawa w filozofii politycznej.

Chociaż w czasach nowożytnych praworządności nadawano różne definicje, to pań-
stwa członkowskie Unii Europejskiej (UE) uzgodniły w art. 2 zdaniu pierwszym Trak-
tatu o Unii Europejskiej (TUE), że praworządność jest wyrazem wspólnoty wartości 
w Unii Europejskiej. To uzgodnienie ma nie tylko znaczenie politycznie, ale także jest 
prawnie wiążące dla wszystkich państw członkowskich UE, niezależnie od zmieniają-
cych się większości politycznych, czy krajowych aktów ustawodawczych w samych pań-
stwach członkowskich.

Jednak wraz z niedawnym wszczęciem postępowań przeciwko Polsce i Węgrom 
w celu zbadania potencjalnego „ryzyka poważnego naruszenia” wartości UE zgodnie 
z art. 7 ust. 1 TUE, stało się jasne, że nie ma już politycznego konsensusu między rzą-
dami państw członkowskich UE w odniesieniu do tego, w jaki sposób zasada państwa 
prawa powinna być rozumiana i stosowana w praktyce.

Zadaniem orzecznictwa, a nie polityków, będzie zatem ustalenie, jak daleko idą-
cy jest obowiązek prawny w odniesieniu do praworządności na podstawie art. 2 TUE 
i gdzie – poza zakresem prawa europejskiego – zaczyna się prerogatywa polityczna 
państw członkowskich do działania zgodnie ze specyficznymi okolicznościami, które 
w nich zachodzą.

SŁOWA KLUCZOWE

praworządność, państwo prawa, arbitralność, niezawisłość sędziowska, Traktat 
Lizboński, „Komisja Wenecka”
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PROCEDURAL JUSTICE AS A RULE OF LAW 
AND EXPRESSION OF RESPECT FOR HUMAN DIGNITY

1. INTRODUCTION

Under the constitutional conditions of the rule of law, the highest values 
of the legal system are the principles of human dignity, freedom and equality. 
These values determine the primacy of individual rights in relation to the society 
and the state. At the same time, they constitute the axiological foundation of legal 
regulation, including organization of procedures by which the state acts. The pro-
cedure is a set of ordered1, successive acts and actions leading to decision-mak-
ing, most often combined with defining the competence of decision-makers. 
The adjective “procedural” that concerns the stages or ways of making decisions 
can be clearly distinguished from the adjective “material, substantive” – the latter 
meaning the content of the decision. Thus, we are given a basis for distinguish-
ing the title procedural fairness from its other types2. Appropriately organized 
procedures regulate the creation of law, its application, the appointment of state 
officials, etc. The main assumption adopted here is that the value of justice, 
rationality or equity relevant to respecting the dignity of the addressees of norms 
may be applied not only to substantive law and decisions made on its basis, but 
also to formal law and individual procedural solutions3.

1 As we read in par. one of the report from the First Section of the International Congress 
of Law in New Delhi in 1959: “In a free society ruled by the rule of law, the function of legislative 
power is to create and maintain conditions that uphold human dignity as the dignity of the individ-
ual. This dignity requires not only recognition of its civil and political rights, but also the establish-
ment of social, economic, educational and cultural conditions that are necessary for the full devel-
opment of its personality” – quoted after J. Raz, Autorytet prawa, P. Maciejko (transl.), Warszawa 
2000, p. 211.

2 W. Cyrul, Proceduralne ujęcie tworzenia prawa (in:) J. Stelmach (ed.), Studia z filozofii 
prawa, Kraków 2001, p. 187.

3 N. Luhmann, La légitimation par la procedure, Les Presses de l’Université Laval 2001, p. 31 
et seqq. 
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Human dignity can be considered on two levels. On the one hand, as 
a transcendent value, innate and inalienable, immanently connected with the fact 
of being a human being. It cannot be acquired, one cannot be deprived thereof, 
nor is it dependent on the state of consciousness or the ability to manage its 
behavior. Under the second approach, which is used in this study, human dig-
nity is revealed in the values of mental life that translate into the subjective posi-
tion of an individual in the society and into the respect due to each person. In 
the opinion of the Constitutional Tribunal, dignity in the second sense may be 
subject to violation and may be potentially affected by the behavior of other peo-
ple and legal regulations4. The first aspect creates a situation of objective subjec-
tivity, independent of the capacity for self-determination, the second – a situation 
of subjectivity, in which a person can demand self-respect and protection for his 
individual status, his goods or interests5. Both types of subjectivity are included 
in the assumptions of procedural fairness.

Unlike in the international law, Polish constitutional regulations do not guaran-
tee expressis verbis the respect for a legal personality, and therefore it is the human 
dignity that is its normative reference6. At the same time, legal subjectivity is sec-
ondary to a much broader subjectivity in a philosophical (anthropological and 
moral) approach7. Belonging to a specific legal culture built primarily on liberal 
values and individualistic understanding of the individual, the creator of the con-
stitution is already limited by a particular system of assessments. Human dignity 
is considered in the Polish law as the basis of the system of rights and freedoms 
regulated in Chapter II of the Polish Constitution of 1997 and also one of the prin-
ciples of the political system of Poland8. It relates to the conviction expressed by 
the Constitutional Tribunal that the law must be an expression of certain systemic 
standards and conditions as well as the consequences of the adopted legal solu-
tions9. Certain procedural values are also assessed in the light of previous ontolog-

4 See judgment of the Constitutional Tribunal of 5 March 2003, K 7/01, OTK ZU No. 
3/A/2003, position 19.

5 T. Chauvin, Homo iuridicus. Człowiek jako podmiot prawa publicznego, Warszawa 2014, 
p. 171 et seqq.

6 The human right to recognition of legal personality has been primarily articulated in Article 
6 of the Universal Declaration of Human Rights (“Everyone has the right to recognition of his 
or her legal personality everywhere”) and in Article 16 of the ICCPR (“Everyone has the right 
to recognize his legal personality everywhere”). This regulation has been repeated yet in Arti-
cle 24 of the International Convention on the Protection of the Rights of Migrant Workers and 
Members of Their Families of 1990, in Article 12 (devoted to the principle of equality before 
the law) of the Convention on the Rights of Persons with Disabilities (ratified by Poland in 2012), 
as well as in regional files: Article XVII of the American Declaration of Human Rights, Article 3 
of the American Convention on Human Rights, and Article 5 of the African Charter of Human and 
People’s Rights. 

7 T. Chauvin, Homo iuridicus…, pp. 152-160.
8 Judgment of the Constitutional Tribunal of 23 October 2007 (P 28/07).
9 Judgment of the Constitutional Tribunal of 15 November 2010 (P 32/09).
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ical and ethical assumptions regarding the law. A Dutch lawyer and philosopher 
Jan Broekman in the contemporary legal discourse on the relation of the individ-
ual to the law recognizes the following regularities10: 1) a man in law is perceived 
only and necessarily only as a subject; 2) this subjectivity is determined by human 
properties: rationality, intentionality and transparency of behaviors (acts, actions), 
that is, efficiency and responsibility built on the assumption of free will; 3) sub-
jectivity manifests itself in situations of conflict and disturbed balance – the law 
plays its essential role in situations where it is necessary to prevent or resolve 
already existing conflict situations; 4) the law serves an individual to restore bal-
ance (therefore it is necessary to understand the rights perceived as the possibil-
ity of pursuing claims). As I will try to demonstrate, the above characterization 
of subjectivity is reflected not only in material norms, but also in formal law and 
specific procedural institutions. 

In turn, the rule of law that patronizes our conference is a key princi-
ple of constitutional democracy that respects the status of an individual. Only 
this type of state gives guarantees of non-arbitrary actions of the authorities 
and imposes restrictions enabling an individual to respect his dignity and free 
development. The status of a legal subject guarantees, on the one hand, freedom 
of action at the same time setting limits within which the subject can freely con-
firm his will. On the other hand, having rights gives an individual a special right 
to make appropriate demands if the use of a given right (freedom) is endangered 
or reserved11. 

2. PROCEDURAL JUSTICE

A research conducted by law sociologists has shown that regardless of the type 
of procedure, its global assessment is conditioned not only by the final resolution 
but also by the way of reaching it12. The conviction about the integrity and relia-
bility of the latter may even, to some extent, affect the acceptance of an unfavora-
ble final result. The respondents of the polls positively assessed the procedures, 
mainly judicial and administrative, if a particular emphasis was placed on equal 
treatment of the parties, impartiality of the judge or official and the opportunity 
to present their reasons. Respecting these rules has an impact on social trust in 

10 J. M. Broekman, Droit et anthropologie, Paris-Bruxelles 1993, p. 164.
11 Compare: M. Safjan, Jakiego prawa bioetycznego potrzebujemy?, (in:) L. Bosek, 

M. Królikowski (eds.), Współczesne wyzwania bioetyczne, Warszawa 2010, p. 2.
12 M. Borucka-Arctowa, Koncepcja sprawiedliwości proceduralnej i jej rola w okresie 

przemian systemu prawa – analiza teoretyczna i funkcjonalna, (in:) K. Pałecki (ed.), Dynamika 
wartości w prawie, Kraków 1997.
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the law and the institutions representing them. If we take into account the above 
postulates, procedural justice becomes an important source of social legitimiza-
tion of the law.

The procedural provisions, as an element of the competence standard, should 
determine as closely as possible the manner in which the state operates, first 
of all, in relation to individuals13. Procedural fairness, in a great simplification, 
is defined by a set of defined values and means “such organization of the pro-
cess of obtaining information, its analysis, exchange of arguments and making 
a decision that allows the result of applying the procedure to be fair (honest, 
just)”14. The right criterion of the settlement can then be the procedure itself. 
The principle of procedural fairness has not been clearly expressed in the text 
of the Constitution, but a well-established jurisprudence of the Constitutional 
Tribunal binds it with observance of the principle of a democratic state ruled by 
law15. The Tribunal emphasizes that “in a democratic state ruled by law, proceed-
ings before all public authorities that are legally called to decide on the situation 
of an individual should meet certain requirements of fairness and integrity. Based 
on the principle of the democratic rule of law the general requirement is that all 
proceedings conducted by public authorities in order to resolve individual cases 
meet the standards of procedural fairness”16. From the point of view of legal sub-
jects, the essence of this principle is to ensure that parties to the proceedings can 
exercise their rights and procedural guarantees and to guarantee a reliable and 
substantive consideration of the case. The common core of various decision-mak-
ing processes assessed from the perspective of reliability consists17 of: the right 
to be heard; disclosing the motives of the decision in a clear manner, to the extent 
enabling verification of the way of thinking of the court (even if the decision 
itself is not passable – legitimization through transparency), thus avoiding arbi-

13 The multiplicity of provisions containing norms of legislative competence appearing in 
normative acts prompted Z. Ziembiński to enrich the catalog of elements of this norm. These 
provisions were divided into several categories: a) provisions defining the entity to whom a com-
petence is conferred, b) regulations defining the procedure - a way to perform a certain conven-
tional action, c) provisions defining the content or the matter of the act performed, d) regulations 
defining entities that are the addressees of the competence standard (entities subordinate to this 
competence). These four sets of rules consist, according to the distinction mentioned, in the scope 
of application of the standard of normative competence – Z. Ziembiński O stanowieniu i obow-
iązywaniu prawa, Warszawa 1995, p. 46.

14 Z. Kmieciak, Postępowanie administracyjne w świetle standardów europejskich, Warsza-
wa 1997, p. 42.

15 Proces prawotwórczy w świetle orzecznictwa Trybunału Konstytucyjnego, Warszawa 2015, 
p. 7 et seqq. See also: M. Bernatt, Sprawiedliwość proceduralna w postępowaniu przed organem 
ochrony konkurencji, Warszawa 2011, p. 51.

16 Judgment of the Constitutional Tribunal of 15 December 2008 (P 57/07).
17 Judgments of 31 January 2005, SK 27/03, 14 June 2006, K 53/05, 12 July 2011, SK 49/0811, 

30 October 2012, SK 8/12, 28 July 2004, P 2/04, 9 January 2006, SK 55/04, 12 December 2006, 
P 15/05, 23 July 2009, K 7/09.
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trariness in the decision-maker’s actions; ensuring process predictability for 
the participant, through adequate coherence and internal logic of the mechanisms 
to which it is subject; formulating procedural measures to allow for a fair balance 
of the procedural position of each party while defining the rights of the parties.

In one of the judgments, the Tribunal pointed out that the term “right to a fair 
procedure” used interchangeably with “the right to a fair trial” or just “procedural 
fairness” is ambiguous. It has also repeatedly emphasized that the right to a fair 
trial is universal, as it concerns all stages and types of proceedings, but stressed 
that the reliability of each procedure should be linked to its function and legal 
character18. As pointed out by the Tribunal in the judgment SK 40/07: “Procedural 
justice cannot be judged in abstract terms, irrespective of the category of cases 
that are subject to judicial review, individual configurations, the significance 
of particular categories of rights for the protection of the individual’s interests, 
etc. The legislator retains a fairly large degree of freedom in this respect, which 
enables shaping of the judicial procedures taking into account these diverse fac-
tors and at the same time attempts to balance the interests remaining in a cer-
tain conflict”. A common normative core for any type of procedure should be 
its effectiveness and coherence of the process mechanisms it creates19. Such 
a broadly understood issue can include not only the sphere of judicial and admin-
istrative application of the law20, but also its establishment – the state’s activity 
in which the organization’s method determines to a large extent the legitimacy 
and democratization of the political system. Most often, however, the analyzes 
contained in the jurisprudence of the constitutional court should be connected 
with the requirements allowing for the implementation of the constitutional right 
to court, either in a more general sense or in relation to one of the elements of this 
law, as explained below. 

At this point, it is worth adding that in the opinion of the Tribunal the principle 
of procedural fairness is not absolute and may be subject to limitations, which are 
exhaustively defined in Article 31 para. 3 of the Constitution. This provision for-
mulates conditions for the admissibility of restrictions on the use of constitutional 
rights and freedoms that have to be met cumulatively. The limits of interference 
in constitutional rights and freedoms are thus determined by the principle of pro-
portionality and the concept of the essence of individual rights and freedoms. In 
the context of acceptable limitations of the principle of procedural fairness, one 
should also see its relationship with the principle of procedural formalism21.

18 Judgments of the Constitutional Tribunal of 30 May 2007, SK 68/06, OTK ZU No. 6/A/2007, 
position 53 and of 20 May 2008, P 18/07, OTK ZU No. 4/A/2008, position 61 and jurisprudence 
indicated therein.

19 P 7/16.
20 See judgments of the Constitutional Tribunal on the rule of procedural justice in 

administrative proceedings, e.g. judgment of 8 April 2014. 
21 Judgment of the Constitutional Tribunal of 30 October 2012 (SK 8/12).
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A look at procedural justice can be arranged in two different scopes: firstly, 
fair (right, true) is everything that is consistent with previously accepted rules that 
are to have only a formal meaning22. The validity and integrity of the proceedings 
is determined by their compliance with certain rules, which, in addition, must 
meet the requirement of rationality and must be legitimized. Predictability in this 
context should not be combined with the possibility of predicting a favorable solu-
tion within the limits of the law. It is, however, about the existence of clear, prede-
termined and applicable rules for the conduct of particular types of proceedings 
from the beginning to the end23. Such an understanding of procedural fairness 
ensures respect for the formally recognized rule of law. It seems, however, that 
this is an equally fundamental condition as it is insufficient. It is as valuable 
as the value of its certainty, predictability and associated sense of legal security 
from the point of view of the recipients of the law. It is necessary to subordinate 
the state’s activities both in the sphere of law-making and its application to a fixed, 
clearly defined and subject to control of competence norms and clearly defined 
procedural norms. Formally understood legal security is limited to “external pro-
cedural justice”. If we want to go one step further, then the substantive law, so 
important in the conditions of a democratic state of law, will determine inter-
nal procedural justice. The procedure itself, but also its results, are assessed on 
the basis of their compliance with certain principles of material justice, such as 
human rights.

In the light of the second and broader approach, everything is in accord-
ance with the formally understood rules that set the conditions for a rational and 
effective discourse. It is only this group of conditions that gives us the answer 
to the question of how procedures can be used to protect the primate values 
of the system. The role of procedural fairness is not simply to ensure the effective-
ness of legal norms. Its equal task should be to guarantee the conditions of correct 
communication, which is aimed not so much at the effectiveness of decisions as 
to achieve an agreement, understood here as a goal. Thus, one should not stress 
the strictly teleological nature of procedural fairness but also take into account its 
deontological aspect.

The perspective of respect for human dignity and subjectivity leads to giving 
more meaning to the second approach. The judicial procedure, assessed from 
the perspective of the application of the discursive model of law, should respect 
validity claims (to truth, equity, sincerity24) modified by the specificity of legal 

22 J. Stelmach, Kodeks argumentacyjny dla prawników, Kraków 2004, p. 20.
23 SK 16/05; SK 11/07; SK 8/12; see also: A. Łazarska, Rzetelny proces cywilny, Warszawa 

2012, pp. 330-332.
24 Validity claims were formulated for the so called perfect communication situation by 

Jurgen Habermas. See J. Habermas, Działanie komunikacyjne i detranscendentalizacja rozumu, 
Warszawa 2004.
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discourse25 as well as the values and formal conditions of decision-making, which 
should be the result of a formally fair process. Let us remember that the legal 
discourse, regardless of its specificity and close connection with the positive law 
restricting its freedom, remains an argumentative, normative discourse in which 
the only criteria of a decision are such values as fairness or rationality and not 
truthfulness. The literature presents a set of rules that define the acceptance cri-
teria for a practical discourse. These include: undertaking discourse in the event 
of a dispute (broadly understood – the divergence of interests or legal situations 
necessary to be removed or resolved); belief in the validity of the rules applica-
ble to the resolution of the dispute; telling the truth (here we find discrepancies 
between general practical discourse and legal discourse); taking into account or 
respecting the actual findings (which is also connected with the necessity of hav-
ing appropriate competences to participate in the dispute); argumentation in dis-
course should take into account commonly accepted practices and principles; 
argumentation should be conducted with respect for the principles of freedom and 
equality of the participants (this condition is also not fully realized by the legal 
discourse); an argument should go directly to the goal; arguments should respect 
the basic principles of linguistic communication (including, inter alia, openness 
of discourse, use of a basic universal language, use of coherent definitions appli-
cable to all).

The Constitutional Tribunal adjudicates in a similar, discursive spirit focusing 
on such features of conduct as its integrity, openness or impartiality. In the judg-
ment of 16 January 2006, the Tribunal stated that procedural justice belongs 
to the essence of the constitutional right to court, because without a standard 
of fairness, the law would have a façade character26. Explaining the sense of this 
requirement, the Tribunal stressed that despite the multiplicity of doctrinal con-
cepts trying to establish the conceptual scope of this principle its meaning nucleus 
is common. They mainly refer to the conditions which should be reflected in 
the relationship between the judge, as the privileged subject of the proceedings and 
the parties to this proceeding27. These are some minimal conditions for the cor-
rectness of proceedings in the perspective of formally and procedurally perceived 
justice. The constitutional source of justice understood in this way is the principle 
of a rule of law, whose main task is to prevent arbitrariness in state activities.

25 J. Stelmach, Kodeks argumentacyjny…, p. 58 et seqq; R. Alexy, Idée et structure d’un 
système de droit rationnel, „Archives de philosophie du droit” 1988, Vol. 33, p. 30 et seqq.

26 Judgment of the Constitutional Tribunal of 16 January 2006 (SK 30/05), OTK ZU 
No. l/A/2006, position 2.

27 J. Stelmach, Kodeks argumentacyjny…, p. 63.
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3. THE RIGHT TO COURT AS THE BASIS FOR THE 
CONSTITUTIONAL PRINCIPLE OF PROCEDURAL JUSTICE

The constitutional right to court plays a special role in the area of resolv-
ing conflicts and determining the legal status of an individual. The respect for 
this right by the state indicates the existence of an undeniable link between fun-
damental rights and procedures, and in some interpretations – the dependence 
of a content-just right from an appropriately organized procedure28. The Polish 
constitutional regulation of the right to court is important for at least two rea-
sons. Firstly, in the period after the amendment of the Constitution of 1952 made 
in 1989, the Constitutional Tribunal derived the right of citizens to court and 
the individual’s right to a fair and public trial (civil, administrative and criminal) 
from the democratic rule of law. In the current regulations, the provisions of Arti-
cle 2 of the Constitution being still in a broader context the basis for the right 
to court does not constitute this right alone – they are rather a set of interpretative 
guidelines for a detailed regulation included in Article 45 of the Constitution29. 
Secondly, the regulation of Article 45 of the Polish Constitution due to its position 
in the group of personal rights wider than in international law, scope and rich-
ness of ethically colored characteristics of proceedings (fair, public and pending 
without unreasonable delay) and specific features of the court (competent, inde-
pendent and impartial), is the most comprehensive catalog of obligations when 
it comes to respecting the principles of a fair and reliable procedure by the state.

The content of the right to court has been developed in law sciences and in 
the jurisprudence of the Constitutional Tribunal. It includes in particular: the right 
of access to court, i.e. the right to run the proceedings before a court – an independ-
ent and impartial body; the right to shape the court proceedings in accordance with 
the requirements of fairness and transparency; the right to judgment understood 
as the right to obtain binding resolution of the case and the right to appropriate 
shape of the system and position of the authorities examining the case30. It should 
be mentioned at the same time that “in a state of law, the right to court should 
not be understood only formally, as the availability of a judicial path in general, 

28 R. Alexy, Teoria praw podstawowych, Warszawa 2010, p. 354.
29 P. Sarnecki, Artykuł 45, (in:) L. Garlicki (ed.), Konstytucja Rzeczypospolitej Polskiej. 

Komentarz, Warszawa 2003. The principle of procedural fairness is primarily based on Article 
45 para. 1 of the Constitution. The jurisprudence of the Constitutional Tribunal also associates 
this principle with values derived from the principle of a democratic state ruled by law, assessing 
the challenged provisions through the prism of Article 45 para. 1 in connection with Article 2 
of the Constitution (see resolution of the Constitutional Tribunal of 12 September 2007, SK 99/06, 
OTK ZU No. 8/A/2007, position 100, and judgment of the Constitutional Tribunal SK 40/07 and 
jurisprudence cited therein).

30 This right was added by the judgment of the Constitutional Tribunal of 24 October 2007, 
SK 7/06.
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but also materially as the possibility of legally effective protection of rights in 
court”31. The broad interpretation of the right to court is also demonstrated by 
the Constitutional Tribunal and the Supreme Court’s interpretation of the term 
“case”, where it is noticed autonomously for Article 45 para. 1 of the Constitu-
tion nature, including matters that are not civil, court-administrative or criminal 
cases32 (this also goes beyond the content of Article 6 of the ECHR).

The subjective right under Article 45 of the Constitution is one of the most 
important elements of the constitutional status of an individual. It is an auton-
omous right to protection under the constitutional complaint procedure and 
at the same time the strongest measure to protect the material freedoms and rights 
enunciated in the Constitution and in normative acts of a subconstitutional rank. 
At the same time, it has an instrumental character. It serves – as the Constitutional 
Tribunal clearly says33 – as a guarantor of human dignity and human autonomy. It 
connects an individual as a subject of law with an objective order of positive law, 
allowing him to apply for protection from the state (the individual has an appro-
priate claim against the state34). 

The addressees of the subjective right to court are public authorities who are 
obliged to perform a specific type of activity. This activity is not limited only 
to the necessity to set specific norms and procedures and to adhere to them but 
also to “create appropriate infrastructure and financial safeguards to allow the unit 
case to be dealt with and resolved in a proceeding corresponding to constitutional 
standards”. An individual may ask the court in any matter to request the deter-
mination of his legal status, including in situations of uncertainty. The existence 
of this subjective right is an important element of the rule of law, which by open-
ing the way to justice for everyone, fulfills its function in the area of granting 
legal protection and thus guaranteeing legal security. Giving a man the feeling 
of “being under the protection of the law”35 contributes both to respect for his dig-
nity and his libertarian status. Appropriate shaping of the procedure that is of pri-
mary interest to us, within the meaning proposed by the Constitutional Tribunal, 
provides the parties with: the right to be heard; the right to obtain a justification 
of the decision (learning the reasons for the decision), which prevents arbitrary 
action in the court; ensuring predictability of the proceedings; guarantee of pro-
cedural measures balancing the position of the parties; ensuring instanced control 

31 Judgment of 12 July 2011, SK 49/08.
32 P. Kapusta, Nowe technologie w służbie prawa do sądu, http://www.bibliotekacyfrowa.pl 

/Content/59077/18_ Piotr_Kapusta.pdf, (visited June 17, 2018); see also: L. Wiśniewski, Prawo 
do sądu, (in:) K. Działocha (ed.), Podstawowe problemy stosowania Konstytucji Rzeczypospolitej 
Polskiej. Raport wstępny, Warszawa 2004, p. 142.

33 Judgment of the Constitutional Tribunal of 15 November 2000, P 12/99.
34 Z. Czeszejko-Sochacki, Prawo do sądu w świetle Konstytucji Rzeczypospolitej Polskiej 

(ogólna charakterystyka), „Państwo i Prawo” 1997, issue 11–12, p. 63.
35 P. Sarnecki Artykuł 45, (in:) L. Garlicki (ed.), Konstytucja Rzeczypospolitej Polskiej. 

Komentarz, Warszawa 2003.
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of the decision; impartiality of the court. Meeting these requirements guarantees 
respect for human dignity of the participant in the proceedings, which translates 
into a subjective assessment of the procedure by that participant (the so called 
subjective procedural fairness) and in a broader context the possibility of accept-
ing a decision, also unfavorable. Such shaping of the procedure also constitutes an 
implementation of the principle of conducting argumentative discourse to which 
parties and the judge are participants. 

4. PROCESS AND RESULT. PROCESS VALUES

Making decisions within the limits of law is a deliberate act36. As mentioned 
above, an individual who asks the court to consider a case in properly formulated 
court proceedings, also expects his case to be resolved and to obtain a judgment. 
The right to such a decision is an indispensable element of the right to court. If 
there was no guarantee of obtaining a court decision, the right to court in order 
to ensure access to court and fair proceedings before him would be deprived 
of importance.

In the literature it is noted that the legal subject has the right to judgment, 
but not to a favorable judgment37. Therefore, from the perspective of an indi-
vidual seeking a solution to a conflict or establishing his/her right, the question 
becomes to establish procedures to generate a fairly substantive result and, con-
sequently, recognize that result as the criterion determining the validity or legit-
imacy of the procedure. Answers in this matter were sought by such thinkers as 
John Rawls, Robert Alexy and Robert Summers. The concept of process val-
ues proposed by the latter will serve as a summary of the analysis of the rela-
tionship between procedural justice and human dignity. Robert Summers, in 
the work “Evaluating and improving legal processes – a plea for process values”, 
tries to show that each legal procedure can be assessed from two perspectives: 
on the one hand, as a means to achieve the most just result (result-oriented val-
ues) and on the other hand, as a means of implementing and realizing certain 
values (process-oriented values) 38. The first approach is, as the author writes, an 
important social practice and the most widespread position in the way of evaluat-
ing procedures. According to a similar scheme, Rawls formulates his conception 
of perfect and imperfect procedural justice on the one hand (when the criterion 

36 L. Morawski, Argumentacje, racjonalność prawa i postępowanie dowodowe, Toruń 1988, 
p. 29 et seqq.

37 P. Sarnecki Artykuł 45…
38 R. Summers, Evaluating and improving legal processes – a plea for process values, 

“Cornell Law Review” 1974, issue 1, p. 4.
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of a fair result is known, we know what we want to achieve through the proce-
dure), and pure justice on the other, where the emphasis is on a well-organized 
and well-respected procedure. In the Polish doctrine, Maria Borucka-Arctowa 
distinguishes, on the same principle, the instrumental and non-instrumental per-
ception of the procedure, the essential criterion being the adequate level of sat-
isfaction in the participating unit (psychosocial theory of procedural justice). On 
the one hand, the individual may treat the procedure in a completely instrumental 
way: it is to be only a means of achieving the expected result. The assessment 
procedure is positive in so far as it is able to lead or bring to a fair result, to meet 
the expectations of the entities affected by the decision. Performance counts. 
The opposite concept makes us perceive the procedure as an end in itself. In this 
case, the satisfaction that the individual can give his reasons is valued the most. 
Regardless of the result achieved, the emphasis is placed on the impartiality 
of the procedure and the fact that it satisfies the requirements of correct commu-
nication. This is called an expressive theory of procedural justice. The expressive 
approach to procedural justice means a positive evaluation of the procedure for its 
own sake, on the standards it respects.

In the concepts presented above a conviction prevails that ultimately it is not 
the result that becomes the criterion for assessing the process as good but the fact 
that it respects whether it serves, through its organization, specific process val-
ues. Summers’ declared intention to demonstrate the usefulness of the second 
of the presented approaches is to try to organize the values, often already present 
in the legal discourse, and indirectly also the proposal for individuals to more 
effectively control the activities of public authorities. To raise the level of legal 
awareness it is necessary to be able to formulate specific claims towards the deci-
sion-makers and processes through which this control is carried out. The imple-
mentation of particular process values in a given process is determined by specific 
normative solutions adopted in a particular procedure. Its individual institutions 
may favor or not meeting these values. 

The process value is one that: 1) can be implemented through specific features 
of the legal process (specific solutions or procedural institutions adopted therein); 
2) can be achieved already during this process – it is not only the result of its 
implementation; 3) allows to assess individual features (institutions, normative 
solutions) of the process regardless of the results of their application39.

As we pointed out in Summers, an appropriate process organization can 
demonstrate the ability to implement or serve certain process values, regardless 
of the “good result effectiveness” mentioned above (to which the process can lead 
independently). For establishing of the catalog of process values, which are legit-
imized by the obligation to respect human dignity, we can use the summaries 
proposed by Summers. It includes:

39 R. Summers, Evaluating…, p. 13.
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1) Participation, which consists in granting people as legal entities a specific 
way of participating in the decision-making process and the possibility of avoid-
ing participation

Summers treats this value broadly, taking into account both the participa-
tion of citizens in the elections, the law-making process (consultations, citizens’ 
initiative) and the application of law. Under Article 45 of the Constitution, first 
of all, the right to initiate a trial (the right to bring an action, the right to initiate 
legal proceedings) deserves to be emphasized. The related wider right of access 
to court includes not only the possibility of launching court proceedings but also 
a system and organizational guarantee with respect to the authority examin-
ing the case (property, independence, independence, impartiality. R. Summers 
and L.B. Solum who wrote about procedural justice emphasize the importance 
of participation in the discourse to achieve respect for dignity and autonomy. For 
L.B. Solum one can assume that: “Procedural fairness is deeply entwined with 
the old and strong idea that a process guaranteeing the right to significant partic-
ipation is a necessary precondition for the legitimate authority of the norms regu-
lating activities. The meaningful participation requires notification and the ability 
to be heard, and requires a reasonable balance between costs and accuracy”40.

2) Legitimization of the process; with respect to this condition, in my opinion, 
one can refer to it at different levels and thus go beyond the author’s suggestion. 
One of them may be the level of the constitutional decision, in which citizens par-
ticipate in one form or another. However, it is also possible to point to elements 
of the rule of law that determine the operation of all public authorities, including 
courts. The principle of legalism expressed in Article 7 of the Constitution, which 
is an element of the rule of law, serves to implement and protect certain values. 
The standards encoded in these provisions allow to indicate the following content 
elements: actions taken by public authorities must be based on the competence 
assigned to them; interference in the sphere of individual rights and freedoms 
must be based on a specifically indicated norm; actions of public authority should 
be deprived of arbitrariness. Also, moral legitimacy, which Summers does not use 
in his conception or approximate, can be useful here to simply point to the axiol-
ogy of the legal system, which has already been referred to above.

3) Peacefullness of the process – action to mitigate conflicts; Summers inter-
prets this point at a fairly high level of abstraction, excluding as “processes” 
occurrences that deny this condition such as war, revolution or private revenge. 
On the basis of the opposition, it can be pointed out that every process remaining 
in the hands of the state and proceeding according to known and accepted rules, 
in accordance with the binding law, fulfills the postulate of peace.

40 L. B. Solum, Procedural justice, https://scholarship.law.georgetown.edu/cgi/viewcontent.
cgi?article=1875&context=facpub (visited December 2, 2018).
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4) Humanitarianism and respect for human dignity; as I am trying to show 
that the implementation of procedural norms adopted in the legal state is condu-
cive to the implementation of human dignity, the condition put forward by Sum-
mers should be understood as a prohibition by the public authority to take actions 
that may violate human dignity illegally or that constitute violation of the law. 
As an example, one can provide here evidence obtained illegally and evidence 
obtained contrary to the law (in violation of the conditions provided for the con-
duct of a given act). This also applies to the prohibition of using certain meth-
ods of gathering evidence (coercion, hypnosis, narkoanalysis). First of all, it is 
necessary to look at the problem of protecting the dignity of people who violate 
the legal order and are in the position of a suspect, accused or convicted. Human-
itarianism means treating a person with respect due to every human person, not 
causing him unnecessary suffering and adjusting the punishment to the degree 
of the offense. Man is the subject of dignity regardless of his behavior or his will. 
This is evidenced by the binding criminal law regulations that warrant respect for 
the principles of humanism and humanity in relation to perpetrators of criminal 
acts. The ordinance of dignity is not in the power of its bearer or authorities.

The observance of the principle of humanitarianism is devoted to many doc-
uments to which Poland is a party41. Both the jurisprudence and the doctrine 
regarding constitutional provisions in a direct way protect dignity, in addition 
to Articles 30 and Article 41 para. 4 of the Constitution, stating that everyone 
deprived of liberty should be treated in a humanitarian manner42 – imposes 
a special type of obligation towards public authorities to conduct appropriately. 
The principle of humanitarianism therefore has the rank of a constitutional norm 
in Poland, whereas in the Polish Penal Code the principle of humanitarianism 
is regulated by the provision of Article 3 on the supreme principles of the applica-
tion of penalties: penalties and other measures provided for in the Code shall be 
applied taking into account the principles of humanity, in particular respect for 
human dignity. Although Article 3 of the Penal Code refers directly to the issue 
of the sentence dimension, the principle of humanitarianism should be observed 
at all stages of liability, and thus also in preparatory proceedings, in adjudicating 
penalties and penal and protective measures as well as in their application (see 
Article 4 para. 1 of the Executive Penal Code)43.

In connection with the broadly understood duty of respect for dignity it can 
be mentioned, although this is not directly related to the procedural regulations in 

41 See Article 5 of the Universal Declaration of Human Rights, Articles 7 and 10 of the ICCPR, 
Article 3 of the ECHR, and the UN Convention of 10.12.1984 on the prohibition of torture and 
the European Convention of 26 November 1987 on the prevention of torture and inhuman or 
degrading treatment, ratified by Poland – see “Journal of Laws” 1995, issue 46, position 238, 239.

42 L. Bosek, Gwarancje godności ludzkiej i ich wpływ na polskie prawo cywilne, Warszawa 
2012, p. 92.

43 Ibidem, p. 32. 
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§ 12 of the Set of rules of professional ethics of judges, which as part of the rules 
of service imposes on the judge the duty to maintain order and proper conduct 
and the appropriate level of application of procedures in which he participates, 
and in relation to the parties and other persons involved in the proceedings, he 
is required to maintain a dignified attitude, patience, courtesy and to exercise 
proper behavior from them. The judge should also respond appropriately in case 
of inappropriate behavior of persons participating in the proceedings, in particu-
lar in the event of a person being prejudiced on grounds of race, sex, religion, 
nationality, disability, age or social or property status or for any other reason44.

5) Protection of personal life; this condition, like others form the list pre-
sented, can be analyzed in different contexts. I will limit myself to mention-
ing two examples, namely the issue of protection of the right to privacy, which 
is particularly important in connection with the constitutional principle of open 
proceedings and restrictions imposed by the protection of personal life in eviden-
tiary proceedings in a criminal trial. According to Radosław Koper, the shape 
of the relationship between publicity and the right to privacy in criminal pro-
ceedings reflects the tension that accompanies them in social relations and relates 
primarily to the relationship between protection of the public interest and pri-
vate interest45. Publicity understood as the so called external transparency is an 
inseparable feature of the democratic criminal process allowing for the exercise 
of the right to information and social control over the administration of justice. 
On the other hand, internal disclosure towards the parties is the main guarantee 
of controversy – in order to have a dispute, one must take part in it. The audience 
principle suffers statutory restrictions only in cases strictly provided for by law. 

6) Procedural fairness, which in its interpretation is generally based on equal 
access to participation in the process; the implementation of this value according 
to Summers, varies depending on the process. The procedural right in the proposed 
approach is related to the implementation of equality and concerns in particular 
equal access to the process and equal treatment of parties in the ongoing process. 
Its sources should be sought in the regulation of Article 32 para. 1 of the Constitu-
tion. In civil proceedings, the parties’ equal rights have two aspects: both parties 
must be guaranteed the possibility of using the same means of defense of their 
rights and both have the right to be heard by a court. These conditions make up 
the formal equality of the parties in the process.

In the jurisprudence of the Constitutional Tribunal, as mentioned above, 
the right to be heard gained a special value. Deprivation of this right, commonly 
recognized as a component of the right to court, is considered by the Court expres-

44 http://www.krs.pl/pl/dzialalnosc/zbior-zasad-etyki-zawodowej-sedziow/c,18,uchwaly/
p,1/4582,uchwala-nr-252017-krajowej-rady-sadownictwa-z-dnia-13-stycznia-2017-r (visited June 21, 
2018).

45 R. Koper, Jawność rozprawy głównej a ochrona prawa do prywatności w procesie karnym, 
Warszawa 2010, p. 17.
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sis verbis as an infringement of the right to a fair trial. The Tribunal stated that 
“the manifestation of a violation of the right to court may also be the deprivation 
of (...) the so called right to hearing, which, although not expressed in the Consti-
tution, is universally recognized as a component of the right to court”. The right 
to be heard is one of the guarantees of fairness of proceedings. It has a deep jus-
tification in the assumption of the subjective treatment of persons taking part in 
the process – it constitutes an expression of respect for human dignity46. Detailed 
conditions that make up the right to be heard, such as the right to submit motions 
and demands, factual claims and evidence supporting them, to be informed about 
the proceedings (the so called internal disclosure of court proceedings), to read 
the position of the party contrary, also constitute the conditions for practical dis-
course and define quality of participation in it47. 

Regarding the material aspect of process equality, Summers also applies 
the rule of equality. Reflecting on whether some of the process solutions guar-
anteeing the effectiveness of a good result may also support some result-oriented 
values, he analyzes the right to an attorney-in-office granted to indigent persons. 

7) Procedural legality, consisting of ensuring certainty and predictability 
(there are rules that do not give too much recognition to decision-makers and 
control mechanisms of regularity in decision-making as well as the decision 
itself); the most important issue conducive to the implementation of this con-
dition is the need to clearly define the law of competence of judicial authorities. 
Despite the fulfillment of this condition at the constitutional and statutory lev-
els, a fair procedure should provide for the possibility of challenging the deci-
sion taken in the first instance. In this connection, it should be pointed out that 
it is necessary to interpret Article 45 in connection with Article 78 and Article 
176 para. 1 of the Constitution. The content of the subjective right formulated in 
Article 78 is to establish for each party of each type of procedure the possibil-
ity of starting the procedure verifying the correctness of all decisions issued by 
the authority acting in the first instance48. Garlicki assumes that if, in accord-
ance with the case-law of the Tribunal, it is assumed that the right to court also 
includes “the right to appropriate court procedures”, the regulations guaranteeing 
the control unit decision become a necessary element of this formation. The prin-
ciple of procedural fairness cannot be seen only through the prism of the con-
stitutional right to court. In the judgment of 16 November 1999, SK 11/9912, 
the Tribunal stated that the constitutional right to appeal against decisions and 
decisions issued in the first instance is a very important factor in the implemen-
tation of the so called procedural justice. Article 78 of the Constitution, which 

46 P. Grzegorczyk, K. Weitz, Commentary to Article 45 of the Polish Constitution, (in:) 
M. Safjan, L. Bosek (eds.), Konstytucja RP, Komentarz, T. I, Warszawa 2016.

47 Ibidem.
48 L. Garlicki (ed.), Artykuł 78, (in:) L. Garlicki (ed.), Konstytucja Rzeczypospolitej Polskiej. 

Komentarz, Warszawa 2003. 
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establishes the right to appeal against judgments and decisions issued in the first 
instance, applies not only in the context of court proceedings, but also administra-
tive procedures. In the latter case, the basis for formulating the principle of proce-
dural fairness is Article 78 in connection with Article 2, Article 7 and Article 31 
para. 3 of the Constitution.

8) Procedural rationality, which is a contradiction to arbitrariness – this 
rationality is based on careful, impartial and objective analysis of evidence, rea-
sonable selection of arguments and justifying the decisions made; the procedural 
rationality in Summers’ juxtaposition is a very capacious construction, indicat-
ing the primate ideas of every conduct that has the characteristics of rationality 
and, at the same time, by its formal aspect is a denial of arbitrariness or the use 
of force. In the verdict P 7/1649 the Constitutional Tribunal notes that court pro-
ceedings should be constructed in such a way as to create the greatest probabil-
ity that the decision issued by the court “will be based on real factual findings 
and will be in accordance with substantive law”50. Judicial justice does not guar-
antee that the decision will be accurate in every case, but the state is required 
to form a fair trial before an impartial judge and cannot establish such procedural 
obstacles that would be insuperable to the parties51. The most important factor 
regarding the subject of respect for the dignity of the participants in the proceed-
ings is be the principle of impartiality of the decision-maker and the necessity 
to justify the decision. While the first trait is typical of legal discourse, in which 
the external party to the dispute and not interested in the specific resolution refers 
to the evidence presented to him, the arguments and the participants themselves, 
the requirement to rationalize the decision in the form of its justification is a con-
dition for each practical discourse.

Unlike independence, which relates to the relationship of the judge with 
the environment, the principle of impartiality concerns the relationship between 
the judge and the parties and generally means a behavior of distance, objectiv-
ity, lack of personal prejudice and sympathy or disfavor towards any party, and 
therefore ultimately means treating them equally. Impartiality, its guarantees and 
the doctrine and jurisprudence of the Constitutional Tribunal, have been dealing 
with internal impartiality for a long time.

The justification, that is, disclosing the motives of the decision in a clear way 
is one of the main elements of the right of the individual to a fair procedure. 
The justification, which we treat here as a typical example of legal reasoning, 
means to quote the arguments for the decision. These arguments appoint selected 
standards or assessments that the decision-maker accepts. However, it should be 
emphasized that justification is an important and necessary ethical attitude that 
binds the participants of the argumentative discourse focused on the search for 

49 Judgment of the Constitutional Tribunal of 14 March 2018, P 7/16.
50 Commentary to Article 45 of the Polish Constitution…
51 A. Łazarska, Rzetelny proces…, p. 375.
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equity and justice. It is also an expression of respect for the parties to the proceed-
ings and allows them even to decide whether or not to use the appeal procedure.

9) Carrying out the process in a timely manner (without delay, but also without 
hurry); in the analyzed provision, the individual is guaranteed the right to have 
his matter considered without unreasonable delay. This expectation should be 
combined with efficiency, effectiveness and speed of conduct. Respecting these 
principles is conducive not only to respecting the individual’s interest or even his 
dignity during the proceedings (see below), but it is also in the public interest as 
delays lead to weakening of confidence in the justice and state institutions in gen-
eral. The subjective nature of this right is emphasized by the institution of com-
plaint against the excessive length of proceedings52.

10) The presence of mechanisms to implement process values.

5. CONCLUSIONS

The remarks presented above were aimed at showing two issues that I con-
sider important. First of all, the respect for human dignity and the subjective 
treatment of addressees of legal norms by public authorities is the basic vocation 
of the state that we define as a legal state. Secondly, one of the ways of respecting 
individual as a subject of law, is the particularly understood organization, relia-
bility, rationality and validity of procedures used by the state, the effect of which 
is to be individual and specific decisions. Our sense of dignity and the broader 
concept of trust in the state and law (i.e. one of the leading principles of the rule 
of law) also consists of a specific way of treating us as participants and recipi-
ents of these processes. One of the greatest advantages of shifting the focus from 
material decisions to procedures allows us to avoid ontological and axiological 
disputes. The fair procedure is structured to guarantee respect for pluralism and 
respect for divergent interests, which in itself is also a condition of respect for dig-
nity and diversity. Wherever we refer to justice or equity we obtain a guarantee 
that acting in accordance with known, accepted and respected communication 
rules will lead to a rational and justified result.
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Summary

Human dignity in the Polish law is considered as the basis for the system of rights 
and freedoms regulated in Chapter II of the Constitution of 1997. In turn, the rule of law 
is a principle of constitutional democracy respecting human rights. Procedural rules focus 
on the manner in which the state operates, also in relation to individuals. Procedural 
justice as a principle derived from the rule of law can be defined as a set of values whose 
guarantee in legal norms and implementation in procedural practice affects their fairness 
and enables their positive evaluation. The jurisprudence of the Constitutional Tribunal 
considers the principle of procedural fairness as one of the principles of the rule of law 
and binds it with the right to court which means exactly: 1) the right of access to court, 
2) the right to really fair procedure, 3) the right to court judgment, and 4) the right 
to appropriate shape of the system of the authorities examining cases. Appropriate shaping 
(fairness) of the procedure within the meaning presented by the Constitutional Tribunal 
ensures in particular that the parties of proceedings have: the right to be heard; the right 
to obtain a justification of the decision, which prevents arbitrary action of the court; 
ensured predictability of the proceedings; guarantee of procedural measures balancing 
the position of the parties; ensured the control of the decision by a superior instance; 
guarantee of impartiality of the judge. Meeting these requirements guarantees respect for 
dignity of a man as a participant in the proceedings.

KEY WORDS

dignity, rule of law, procedural justice

Streszczenie

Godność człowieka, zarówno w wymiarze osobowym, jak i osobistym jest na grun-
cie polskiego prawa podstawą systemu praw i wolności regulowanego w rozdziale II 
Konstytucji z 1997 r. Z kolei zasada państwa prawnego to kluczowa zasada demokra-
cji konstytucyjnej respektującej prawa człowieka. Przepisy proceduralne skupiają się 
na sposobie, w jaki państwo działa, również w stosunku do jednostek. Sprawiedliwość 
proceduralna jako zasada wywodzona z zasady państwa prawnego może być więc defi-
niowana jako zbiór wartości, których zagwarantowanie w normach prawnych i faktyczne 
wdrażanie w praktyce procesowej wpływa na ich sprawiedliwy przebieg i umożliwia 
jego pozytywną ocenę. Orzecznictwo Trybunału Konstytucyjnego wiąże zasadę spra-
wiedliwości proceduralnej, jako jedną z zasad państwa prawa przede wszystkim z pra-
wem do sądu. Oznacza ono w szczególności: 1) prawo dostępu do sądu, 2) prawo do 
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odpowiedniego ukształtowania procedury sądowej, 3) prawo do wyroku sądowego oraz 
4) prawo do odpowiedniego ukształtowania ustroju i pozycji organów rozpoznających 
sprawy. Odpowiednie ukształtowanie procedury w rozumieniu Trybunału Konstytucyj-
nego zapewnia stronom prawo do bycia wysłuchanym; prawo do uzyskania uzasadnienia 
decyzji, co pozwala zapobiec arbitralności w działaniu sądu; zapewnienie przewidywal-
ności postępowania; zagwarantowanie środków proceduralnych równoważących pozy-
cję stron; zapewnienie instancyjnej kontroli decyzji; bezstronność sądu. Spełnienie tych 
wymogów gwarantuje poszanowanie godności człowieka jako uczestnika postępowania.

SŁOWA KLUCZOWE

godność, państwo prawa, sprawiedliwość proceduralna
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1. INTRODUCTION

One of America’s greatest Founding Fathers, Alexander Hamilton, explained 
in the Federalist Papers why the American constitutional system requires judges 
to play an important role in our system of checks and balances and separation 
of powers. After discussing the importance of an independent judiciary, he said 
the following in Federalist No. 78:

The complete independence of the courts of justice is peculiarly essential in a limit-
ed Constitution. By a limited Constitution, I understand one which contains certain 
specified exceptions to the legislative authority; such, for instance, as that it shall 
pass no bills of attainder, no ex post facto laws, and the like. Limitations of this 
kind can be preserved in practice no other way than through the medium of courts 
of justice, whose duty it must be to declare all acts contrary to the manifest tenor 
of the Constitution void. Without this, all the reservations of particular rights or priv-
ileges would amount to nothing1.

Similarly, in 1803, Chief Justice John Marshall, in the landmark case Marbury 
v. Madison2, after noting that the United States Constitution is the Supreme Law 
of the land, observed that “it is emphatically the province and duty of the Judi-
cial Department to say what the law is”3. According to both men, laws that are 
inconsistent with the Constitution have no legal effect, and judges must declare 
such legislation null and void. The point of a written Constitution is to limit what 
future government actors may do, and the only effective way to keep leaders 
within the scope of their constitutional authority is to authorize judges to enforce 
those limitations.

1 A. Hamilton, The Federalist No. 78, “Independent Journal” 1788.
2 Marbury v. Madison, 5 U.S. 137 (1803).
3 Ibidem at 177.
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There is little doubt that constitutional limitations would be ineffective, and 
the separation of powers harder to enforce, without some government institu-
tion separate from the legislature and the executive having the authority to decide 
when those two branches of government have exceeded their authority. One issue 
left unresolved by the Founding Fathers of American democracy, however, was 
how to limit the authority of judges. Judicial review makes sense when consti-
tutional limitations are clear, such as with the requirements that in the United 
States the President must by thirty-five or there must be two Senators from every 
state. But many of the United States Constitution’s most important provisions, and 
the ones that are most often litigated, involve vague commands such as the gov-
ernment may not abridge the freedom of speech, establish a religion, or deny 
to the people the equal protection of the laws or due process of law. These direc-
tives are anything but self-defining and have led to judicial resolution of some 
of the most difficult social, political, and legal issues faced by the American people. 
Abortion, affirmative action, and campaign finance reform are just three issues 
that the United States Supreme Court has largely taken away from the American 
people. It is questionable at best whether the Founding Fathers wanted judges 
to play that major a role in American politics. 

This paper focuses on what should be the appropriate role of life-tenured, une-
lected federal judges in the American system of separation of powers. The tension 
is between needing judges to enforce the supreme law of the Constitution while 
at the same time keeping judges within their assigned roles of enforcing not mak-
ing the law. Much of constitutional scholarship in the United States is devoted 
to resolving this tension. The thesis of this paper is that, absent much needed 
structural reform, which is most unlikely to occur, only a clear error rule, where 
judges don’t strike down laws unless the inconsistency between the statute and 
the Constitution is clear beyond reasonable dispute, can both allow judges to limit 
elected leaders to their constitutional responsibilities but also not transfer too 
much power to government officials who the people do not elect and who hold 
their positions for life.

1.1. THE CYCLES OF JUDICIAL REVIEW

The Supreme Court has played many different political roles over the course 
of American history. In 1857, with the country torn apart by the issue of slavery, 
the Justices decided to enter this dangerous thicket. In the infamous Dred Scott 
case4, the Court ruled that African-Americans were not and could not be citizens 
of the United States, and Congress did not have the authority to prohibit slavery in 
the new American territories. This decision, which many scholars believe moved 

4 Dred Scott v. Sandford, 60 U.S. 393 (1857).
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the United States much closer to civil war5, was based on questionable interpreta-
tions of text and history. More likely, the Justices in the majority thought that they 
could bring this controversial issue to a close. Ideology not law was the true basis 
for the holding, and that pattern continues to this very day.

From 1900-1936, the Supreme Court of the United States invalidated over 
200 laws pertaining to workplace issues such as minimum wages, overtime rules, 
employee safety, and child labor6. This time period, often referred to by legal 
scholars as the Lochner era, was based on the Justices’ emphasis on a laissez faire 
economic philosophy not any clear constitutional text, obvious history, or even 
prior case law. The Justices’ improper meddling into economic issues eventually 
led to President Roosevelt’s infamous “court packing” plan and possibly a polit-
ical metamorphosis by Justice Owen Roberts which became known as the “shift 
in time that saved nine”7. Whether or not the political pressure of the plan led 
to Roberts’ shift, eventually new Justices appointed by Roosevelt overturned 
much of the Lochner era case law not because they discovered new constitutional 
evidence but because they held substantially different political views.

Beginning in the early 1960’s, the Warren Court (and later the early Burger 
Court) unleashed a torrent of important personal rights decisions which dramati-
cally altered the American political landscape. The Court promulgated constitu-
tional rules regarding voting rights, defamation, abortion, free speech, the free 
exercise of religion and a series of cases protecting the rights of criminal defend-
ants and limiting police practices. This era didn’t last long but it did fundamen-
tally alter America’s constitutional landscape8. 

What is perhaps most interesting about these decisions is that in many of them 
the Court did not try hard to justify overturning longstanding state and federal 
laws through a careful review of constitutional text and history or even prior 
Supreme Court decisions. For example, Justice Douglas’ plurality opinion in 
the landmark case Griswold v. Connecticut striking down a state ban on contra-
ceptive use, and finding a constitutional right to privacy that would later be used 
by the Court in Roe v. Wade, is only six pages long9. Similarly, the Court’s opin-
ion in Brandenburg v. Ohio, which set forth the fundamental test for determin-
ing whether inflammatory speech (in that case, racist epithets) is constitutionally 
protected is only five pages long without any mention of the First Amendment’s 
original meaning10. For more than a decade, the Court issued major constitutional 

 5 See P. Finkelman, S. V. Sandford, The Court’s Most Dreadful Case and How It Changed 
History, ”Chicago-Kent Law Review” 2007, Vol. 82, No. 3.

 6 See S. A. Siegel, Lochner Era Jurisprudence and the American Constitutional Tradition, 
“North Carolina Law Review” 1991, Vol. 70.

 7 See https://www.yalelawjournal.org/forum/west-coast-hotels-place- in-american-constitu-
tional-history (visited February 25, 2019).

 8 See E. Segall, Originalism as Faith, New York 2018.
 9 Griswold v. Connecticut, 381 U.S. 479 (1965).
10 Brandenburg v. Ohio, 395 U.S. 444 (1969).
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decisions with “no coherent jurisprudence ‘apart from the results reached’”11. 
The Justices were much more concerned with their own ideological notions 
of fairness, justice, and equality, than legal reasoning, just as was true during 
the Lochner era, albeit with substantially different values at play.

There was a major backlash to the Warren Court’s liberal decisions among 
scholars, judges, and politicians. Although this criticism often came in the form 
of accusing the Court of not focusing on the “original intent” or “original mean-
ing” of the Constitution12, the true source of the critic’s displeasure was ideo-
logical and political disagreement with the results reached by the Court. This 
disconnect became obvious when, after twelve years of federal court judges and 
Supreme Court Justices appointed by Republican Presidents Ronald Reagan and 
George H.W. Bush, a new conservative Supreme Court also paid little attention 
to text and history while aggressively striking down laws based on a different 
set of values. Starting around 1995, the Court strongly favored states rights, lim-
ited or reversed many Warren Court precedents protecting defendants’ rights, 
applied strict scrutiny to affirmative action, used the first amendment to over-
turn commercial speech laws, cut back on voting rights, and maybe most impor-
tantly overturned a series of campaign finance reform laws13. Again, what was 
at play in these cases was values and politics, not prior positive law, such as text 
and history.

The history of the Supreme Court of the United States can be divided into 
different eras of judicial review depending on the political make-up of the Court. 
As I’ve written elsewhere, in virtually every area of litigated constitutional law, 
the relevant legal doctrine has changed dramatically over the years while the text 
and history of the Constitution has stayed the same14. Given the open-ended 
nature of most litigated constitutional text, the reasonable debates over the Con-
stitution’s original meaning, and the Supreme Court’s discretion to reverse its 
own decisions whenever it feels doing so is necessary, it is not surprising that 
the Court’s decisions reflect the Justices’ personal and political values much more 
than prior positive law.

11 J. O’Neil, Originalism in American Law and Politics, The Johns Hopkins University 
Press, 2005 (quoting L. A. Powe Jr., The Warren Court and American Politics, Cambridge 2000, 
pp. 214-215).

12 See R. H. Bork, Neutral Principles and Some First Amendment Problems, ”Indiana Law 
Journal” 1971, Vol. 47, No. 1.

13 See M. A. Graber, Does It Really Matter? Conservative Courts in a Conservative Era, 
“Fordham Law Review” 2006, Vol. 75, pp. 675-708.

14 See E. J. Segall, Constitutional Change and The Supreme Court: The Article V Problem, 
”The University of Pennsylvania Journal of Constitutional Law” 2013, Vol. 16.
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1.2. HOW TO LIMIT THE JUSTICES’ OVERSIZED POWER 
AND INFLUENCE

American law reviews and scholarly books discussing the Supreme Court 
are full of theoretical models designed to limit the power of the Justices. These 
efforts to devise theoretical or intellectual pre-commitments to cabin the judicial 
discretion of the Justices have so far been wholly unsuccessful. As most political 
scientists agree, the Justices decide hard constitutional cases based on their own 
politics, values and life experiences, not prior legal rules15.

One way to weaken the Court and make it more responsive to the law would be 
to reform how the Court operates. In the wake of the confirmation of Justice Brett 
Kavanaugh, giving conservatives a solid five vote majority on the Court, many 
liberal law professors in the United States have set forth proposals to restructure 
the Court. These suggestions include ending life tenure16, requiring a super-ma-
jority vote to overturn laws17, and even stripping the Court of jurisdiction over 
various controversial areas of constitutional law18.

Weakening the Court just because of its current political make-up is wrong-
headed. The United States should restructure the Supreme Court not because it is 
too conservative, too liberal, or even too moderate. The Court simply wields far 
too much power and influence regardless of which political side benefits from its 
decisions19. Unfortunately, it is highly unlikely that any of these reforms will ever 
take place.

Another method of limiting the Court’s power would be for the Justices 
to return to the original rationale for judicial review which included a strong pre-
sumption in favor of legislation. In Federalist No. 78, Alexander Hamilton, in 
response to concerns by people opposed to the very idea of judicial review, said 
that the Court would only overturn laws when there is in “irreconcilable variance” 
between the challenged statute and the Constitution20. Additionally, early state 
and federal cases suggest strongly that, unless the judiciary’s power was directly 
at stake, such as with jury or evidentiary issues, the Founding Fathers expected 
judges to only interfere with the decisions of more accountable governmental 

15 See H. J. Spaeth, J. A. Segall, Majority Rule or Minority Will: Adherence to Precedent on 
the U.S. Supreme Court, New York 1999.

16 See https://www.nytimes.com/2018/09/18/opinion/columnists/brett-kavanaugh-supreme-
court-term-limits.html (visited February 26, 2019).

17 See https://concurringopinions.com/archives/2018/10/recusal-practice-in-the-supreme-
court.html (visited February 26, 2019).

18 See https://www.huffingtonpost.com/entry/supreme-court-kavanaugh-gorsuch_us_5b-
f806e3e4b0771fb6b8489a (visited February 26, 2019).

19 See https://www.salon.com/2018/12/04/its-time-to-reform-the-supreme-court-but-not-for-
the-wrong-reasons/ (visited February 26, 2019).

20 A. Hamilton, The Federalist…
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officials in cases where the constitutional violation amounted to clear error21. 
The men who wrote and ratified the Constitution never intended the Supreme 
Court to play the role of the ultimate guardian of the country’s moral choices 
on issues where the Constitution does not speak clearly. Where reasonable peo-
ple can disagree over the constitutional validity of laws voted on by the people’s 
representatives, the Constitution’s original meaning dictated that judges stay out 
of the political thicket22. Unfortunately, the Supreme Court has for over a century 
played a much different and more active role in America’s politics.

As I’ve written elsewhere, over the last century or so, the Court has imposed 
its will on a plethora of difficult policy decisions even though text and history did 
not clearly call for the Court to strike down the legislation. The Court at one time 
or another has “invalidated laws pertaining to minimum wages, overtime rules, 
child labor, abortion, affirmative action, campaign finance reform, gay rights/
same-sex marriage, how states carve up voting districts, pure commercial speech, 
aid to religious schools, religious symbols on government property, and speech 
rules in schools and government offices”23.

The problems with unelected, life-tenured judges having so much authority 
to dictate answers to these kinds of questions are well-documented. Replacing 
political debate and legislative efforts to achieve consensus with judicial edicts 
from nine judges in the nation’s Capitol makes it harder to achieve compromise 
among warring sides and elevates the Supreme Court nomination process to an 
importance that affects elections and distorts normal politics. Justice Antonin 
Scalia, who throughout his career voted to overturn law after law even where 
text and history did not justify those results24, nevertheless described accurately 
the problems with the Court’s overly aggressive acts of judicial review:

As long as this Court thought (and the people thought) that we Justices were doing 
essentially lawyers’ work up here – reading text and discerning our society’s tradi-
tional understanding of that text – the public pretty much left us alone. Texts and tra-
ditions are facts to study, not convictions to demonstrate about. But if in reality our 
process of constitutional adjudication consists primarily of making value judgments, 
then a free and intelligent people’s attitude towards us can be expected to be (ought 
to be) quite different. The people know that their value judgments are quite as good 
as those taught in any law school – maybe better. If, indeed, the “liberties” protected 
by the Constitution are, as the Court says, undefined and unbounded, then the people 
should demonstrate, to protest that we do not implement their values instead of ours. 
Not only that, but confirmation hearings for new Justices should deteriorate into qu-

21 See E. Segall, Originalism as Faith…, pp. 15-25.
22 See E. Segall, Judicial Engagement, New Originalism, and the Fortieth Anniversary of 

Government by Judiciary, “Fordham Law Review Online” 2017, Vol. 86.
23 See https://www.salon.com/2018/12/04/its-time-to-reform-the-supreme-court-but-not-for-

the-wrong-reasons/ (visited February 26, 2019).
24 See E. J. Segall, The Constitution According to Justices Scalia and Thomas: Alive and 

Kickin’, “Washington University Law Review” 2014, Vol. 91.
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estion and answer sessions in which Senators go through a list of their constituents’ 
most favored and most disfavored alleged constitutional rights, and seek the nomi-
nee’s commitment to support or oppose them. Value judgments, after all, should be 
voted on, not dictated25.

It is not impossible to imagine a system or tradition of judicial review wherein 
the Supreme Court does not invalidate laws absent clear and convincing evidence 
that the challenged statute violates the Untied States Constitution. Since 1936, 
the Justices have applied a highly deferential rational basis test to run-of-the-mill 
economic legislation that did not implicate other textual constitutional limita-
tions. Although some argue that this test may be too deferential and amounts 
to an automatic rubber-stamping of state and federal laws26, this model of deci-
sion-making applied to the entire Constitution, perhaps strengthened just a bit, 
would take the Court out of normal politics and return it to the role envisioned 
by the founding fathers as a bulwark against only clear constitutional violations.

Similarly, when federal appellate judges review the factual findings of lower 
courts, they are only allowed to review such findings under a “clearly erroneous” 
standard of review27. This standard works well in practice and leads to very few 
trial court factual conclusions being overturned on appeal by appellate judges. 
Of course, no legal standard can guard against bad-faith judging but an assump-
tion of good faith is implicit in any democratic legal system. This kind of clearly 
erroneous standard applied to the validity of state and federal laws would still deter 
obvious constitutional violations but would substantially decrease the Court’s abil-
ity to invalidate laws they do not like when their only basis for doing so is political 
disagreement with other more accountable governmental officials.

The political nature of the Court’s present decision-making process is taking 
a serious toll on the American political system. Exit polls taken after the 2016 
Presidential election showed that “seven in 10 voters nationwide say Supreme 
Court appointments were either the most important factor or an important factor 
in their decision to support a candidate”28. Additionally, 21% of voters said that 
the future of the Supreme Court was the reason they voted for one candidate or 
the other, and 57% of those voters preferred Donald Trump (even though Trump 
lost the popular vote)29. Elections should be about economics, foreign policy, 
social and cultural issues, and leadership, not nine unelected, life-tenured judges. 
The reality, however, is that the American people know that the Supreme Court 

25 Planned Parenthood v. Casey, 505 U.S. 833 (1992) (Scalia, J., dissenting).
26 See C. Neily, No More Make-Believe Judging, “George Mason Law Review” 2012, Vol. 19.
27 See K. Kunsch, Standard of Review (State and Federal): A Primer, “Seattle University Law 

Review” 1994, Vol. 18.
28 https://www.nbcnews.com/card/nbc-news-exit-poll-future-supreme-court-appointments-

important-factor-n680381 (visited February 27, 2019).
29 https://www.vox.com/2018/6/29/17511088/scotus-2016-election-poll-trump-republicans-

kennedy-retire (visited February 27, 2019).
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will have the final say over the kinds of issues elections should be fought over 
even when the Constitution does not favor one resolution or another concerning 
those issues. That document is silent about abortion, affirmative action, campaign 
spending by big corporations and many other issues the Court has taken away 
from more democratic political processes. A more deferential standard of review 
is sorely needed to return the Court to its proper place of enforcing the Constitu-
tion’s real limits on governmental power not the imaginary and largely unwritten 
Constitution that authorizes the Court to resolve many of America’s most impor-
tant and controversial public policy questions based on politics and personal val-
ues not constitutional text and history.

2. CONCLUSIONS

The Supreme Court of the United States is by far the most powerful judicial 
institution in the free world. The Justices of that Court are the only high court 
judges in any Democracy to have life tenure. The Justices for the most part select 
their own cases and define their own workload. And, they are currently part of a 
long tradition of overturning state and federal laws even when the alleged con-
stitutional violation is far from clear. The combination of all these factors has 
led to a political system where judges play too important a role in the resolution 
of controversial and important policy issues. It is one thing for judges to over-
turn laws clearly in conflict with written constitutional limitations on government 
behavior. It is quite another thing, however, for judges to invalidate the decisions 
of elected and more accountable government officials and voters based on the per-
sonal values, politics, and experiences of the judges, not the rule of law.

There are two possible ways to limit the damage caused by an overly aggres-
sive Court. One is to put in place structural reforms to weaken the institution 
itself. Most of the recent suggested reforms, however, such as imposing term lim-
its, or requiring two-thirds of the Justices to agree before a law would be struck 
down, would likely take a constitutional amendment which in the United States 
requires a super-majority of both Congress and the states and is therefore highly 
unlikely to happen.

Another possible solution to the problem of judicial overreaching is to select 
more deferential judges or perhaps even by political protest or even an unwill-
ingness on the part of politicians or the people to obey Supreme Court decisions. 
The mere threat of the latter might just encourage the former. If something does 
not encourage more humble, modest, and deferential judicial review in the near 
future, the United States may well find itself in the midst of a constitutional crisis.
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Summary

For over one-hundred and fifty years, the United States Supreme Court has been 
the most powerful judicial body in the world with life-tenured judges consistently 
invalidating state and federal laws without clear support in constitutional text or history. 
This paper focuses on what should be the appropriate role of life-tenured, unelected 
federal judges in the American system of separation of powers. The tension is between 
wanting judges to enforce the supreme law of the Constitution while at the same time 
keeping judges within their assigned roles of enforcing not making the law. Much 
of constitutional scholarship in the United States is devoted to resolving this tension. 
This article argues that the Court should take a set back and defer more to elected leaders 
and voters. Although structural reform might help, most needed changes would require 
a constitutional amendment and are therefore unlikely to occur. The Justices should take 
it upon themselves to act with more humility and modesty and only overturn laws where 
there is strong evidence of clear constitutional error.
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Streszczenie

Od ponad stu pięćdziesięciu lat Sąd Najwyższy Stanów Zjednoczonych jest najpo-
tężniejszym organem sądowniczym na świecie, złożonym z sędziów mianowanych na 
całe życie, którzy są uprawnieni do tego, aby podważać przepisy stanowe i federalne bez 
wyraźnego umocowania w tekście konstytucji lub w zwyczajach. Niniejszy artykuł kon-
centruje się na tym, jaka powinna być rola sędziów federalnych, nie pochodzących z wy-
borów. Autor argumentuje, że Sąd Najwyższy Stanów Zjednoczonych powinien zrobić 
krok do tyłu i oprzeć się bardziej na wyborcach oraz liderach pochodzących z wyborów. 
Mimo, że reforma strukturalna Sądu Najwyższego byłaby pomocna, to najbardziej po-
trzebne zmiany wymagałyby zmian tekstu konstytucji, a zatem są mało prawdopodobne 
do przeprowadzenia. Sędziowie powinni podjąć działania z większą pokorą i skrom-
nością, a prawo zmieniać jedynie tam, gdzie istnieją mocne dowody wyraźnego błędu 
konstytucyjnego

SŁOWA KLUCZOWE

Sąd Najwyższy Stanów Zjednoczonych, prawo konstytucyjne, interpretacja 
konstytucji
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SEPARATION OF POWERS, CHECKS AND BALANCES, 
AND THE LIMITS OF POPULAR SOVEREIGNTY: 

RETHINKING THE POLISH EXPERIENCE

1.

The principle of checks and balances counts among the most fundamental 
constitutional values1, as it is connected with the recognition and guaranteeing 
of human rights – in other words, with the very essence of the Constitution, an act 
that limits the majority rule to allow for the rights and freedoms of the individual2.

Also of key importance is the connection of this precept with the essence 
of the democratic system, understood as one where the majority rule is con-
strained by human rights3.

The principle of checks and balances could function in full only in corre-
spondence with a culture of respect for human rights. In the case law of the Polish 
Constitutional Tribunal we can find the assertion that the purpose of checks and 
balances is, inter alia, “to protect human rights by preventing abuse of power by 
any organ of government”4. Nevertheless, even where a given system of gov-
ernment embraces this principle, human rights will not necessarily come under 
protection unless they are backed by constitutional culture.

The status of the sovereign needs legitimacy, which derives from the sov-
ereign’s subordination to the Constitution. The Constitution limits the author-
ity of the sovereign and lays down the guarantees that these limitations will be 
respected. Where the sovereign, or those citing the sovereign’s will, fail to respect 

1 Cf. D. Davis, A. Richter, Ch. Saunders (eds.), An Inquiry into the Existence of Global Values 
through the Lens of Comparative Constitutional Law, Oxford 2015, p. 11 et seqq.

2 Cf. W. F. Murphy, Constitutional Democracy. Creating and Maintaining a Just Political 
Order, Baltimore 2007, p. 7 et seqq.

3 Cf. R. Piotrowski, Demokracja nieliberalna czyli oksymoron konstytucyjny, (in:) M. Sero-
waniec, A. Bień-Kacała, A. Kustra-Rogatka (eds.) Potentia non est nisi ad bonum. Księga Jubile-
uszowa dedykowana Profesorowi Zbigniewowi Witkowskiemu, Toruń 2018, p. 609 et seqq.

4 The judgement of the Constitutional Tribunal in the case K 11/93.
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human rights, their authority is illegitimate. Being sovereign means being unsub-
ordinated to anybody. It is thus fair to conclude that the attribute of sovereignty 
actually belongs to the values that have been shaped by culture and linked 
to the timeless moral rules and principles corresponding to humanity’s eternal 
dilemmas – the values that create constitutional culture, i.e. a community’s set 
of values. The sovereign does not exercise the supreme authority over values, and 
the values are embodied in the Constitution, which is inseparably linked with 
the people and their sovereignty5.

The Constitution of the Republic of Poland reflects the precepts of liberal 
democracy, or such kind of democracy where the sources of human rights do 
not stem from the will of the majority. The model of governance adopted in 
the Constitution could be described as consensual democracy6, where the rights 
– according to the Preamble to the Polish Constitution – are “based on respect for 
freedom and justice, cooperation between the public powers, social dialogue as 
well as on the principle of subsidiarity in the strengthening the powers of citizens 
and their communities”.

The constitutional practice however, has taken a course where the system 
of consensus democracy – as laid down in the Constitution of Poland, with 
the power of the majority being constrained by rights of the minority – is turn-
ing into a system of majoritarian democracy, based not on a dialogue between 
the majority and the opposition, but on the power of a parliamentary majority that 
disregards the systemic role of the opposition. 

The constant tension between the majority and the opposition results in a con-
tinuous rivalry by parties for results of public opinion polls. The majority parties 
and the opposition parties alike have all the time to provoke interest of the media 
and draw their attention as well as to discredit the opponents in a race for opin-
ion-poll support. All this feeds negative cooperation between majority and minor-
ity, and makes it more difficult to engage in a rational collaboration.

2.

In specifying the notion of the constitutional democracy, the Constitutional 
Tribunal emphasised that in such a system there is no supreme organ of state 
authority, and the state is founded on the principle of supremacy of the Con-
stitution. “One reason why this design is adopted is to avoid what has already 

5 Cf. R. Piotrowski, Konstytucja i granice władzy suwerena w państwie demokratycznym, 
(in:) J. Jaskiernia, K. Spryszak (eds.), Dwadzieścia lat obowiązywania Konstytucji RP. Polska 
myśl konstytucyjna a międzynarodowe standardy demokratyczne, Toruń 2017, p. 702 et seqq. 

6 Cf. A. Lijphart, Democracies, New Haven and London 1984, p. 21 et seqq.
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been experienced in the past, namely the risk and the real threat of a simplified 
interpretation of democracy, where it is largely or wholly confined to a dom-
ination and omnipotence of the parliamentary majority. To prevent this threat 
from materialising, the system of constitutional democracy was created, as laid 
down in the Constitution of 1997”7. In the opinion of the Constitutional Tribunal, 
it stems from the checks-and-balances principle “that the legislative, executive 
and judicial branches of government are separated, and also that they must be 
balanced and cooperate among themselves”8.

Specifying the precept of checks and balances in greater detail, the system 
of government established under the Polish Constitution conforms with the model 
of consensus democracy, where fundamental importance is placed on a compro-
mise between majority and minority – or, in fact, between diverse minorities.

Constitutional democracy is described in modern literature as a liberal 
democracy, founded on constitutionalism with its focus on guaranteeing the nat-
ural rights of the individual. It is the exact opposite of a system referred to as illib-
eral democracy, where the majority supports the subordination of independent 
institutions to the executive branch of government and where the rights of unac-
cepted minorities are restricted9.

A salient feature of liberal democracy is the potential identity of the public 
functions of constitutions and universities, where the authority is limited by val-
ues that are independent of it. Such limitation, in fact, defines both the role of uni-
versities and the role of the basic law in a constitutional democracy. 

Capacity to think independently is crucial to the exercise of voting rights and 
– after an election victory – the rights of the majority10. This capacity is consider-
ably constrained by an information barrier and by the impact of electronic media: 
“in a world of ubiquitous social networks”, it is a demanding task, indeed, to “find 
the space to develop the fortitude to make decisions”11. Electoral campaigns, con-
ducted in order to distinguish majority from minority, “are on the verge of turn-
ing into media contests between master operators of the internet”12. This has 
the effect of replacing a rational debate, while “the candidates’ main role may 
become fundraising rather than the elaboration of issues”13.

Universities, being centres of free thinking, independent of current polit-
ical authority, are of particular significance for the separation of powers, that 
is, for such manner of state organisation where the law-making process – while 

 7 The judgement of the Constitutional Tribunal in the case U 4/06.
 8 The judgement of the Constitutional Tribunal in the case K 11/93.
 9 Cf. M. Tushnet, Advanced Introduction to Comparative Constitutional Law, Cheltenham, 

Northampton 2014, p. 114 et seqq.
10 Cf. G. Sartori, Democrazia. Cosa e’, Milano 1993, p. 327.
11 Cf. H. Kissinger, World Order, London 2014, p. 350 et seqq.
12 Ibidem, p. 351.
13 Ibidem.
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respecting society’s current needs, economic and political interests, and recom-
mendations from experts – enables above all respect for values. The separation 
of powers provides an answer to the question about such a form of government 
that would uphold the idea of human dignity. The separation would not be possi-
ble without citizens’ capacity to think freely, which is also a necessary condition 
for the sovereign people to exercise their constitutional rights. And it is the uni-
versities – if only they are independent of banks, multinational corporations, own-
ers of electronic media, political parties and governments – that enable citizens 
to maintain this capacity of free thinking. Therefore, the activity of universities 
undermines the domination of official propaganda, which uses all possible chan-
nels to tell people how they should think and how they should vote. Universities 
provide a forum for debate about values – a debate which helps to balance values 
in the course of both the legislative process and judicial review14. This is of par-
ticular importance when public debate is brutalised, trivialised and when it turns 
formulaic. As matters stand, however, the autonomy of universities is being effec-
tively constrained. University organisation and research are micromanaged by 
government and, in addition, university autonomy is in fact constrained by banks, 
to whom students have to turn for credit, to finance the high costs of university 
education. Meanwhile, the independence of universities provides a foundation 
of liberal democracy, in the same way as judicial autonomy does.

The independence of the judiciary and its separation from other branches 
of government is of paramount importance for the system of integral democracy. 
Judicial autonomy provides the guarantee of individual rights and liberties, and 
a promise of respect for the common good, exposed as it is to threats from mul-
tiple interests. 

A non-authoritarian state cannot exist without independent courts and 
independent judges, who play a special role in the process of legitimisation 
of the authorities. 

Judicial independence and impartiality underpins the rule of law, and 
is the keystone of modern constitutional democracies. These democracies have 
embraced the principle of the separation of powers, and also the principle of rep-
resentation, which is coessential with the former15.

The autonomy of the judiciary and academe poses a threat to political par-
ties’ monopoly to define the common good and, as such, has been increasingly 
subjected to regulations restricting the role of courts and universities in matters 
of state.

14 Cf. R. Piotrowski, Konstytucja i uniwersytety, (in:) S. Bożyk (ed.), Prawo, parlament i eg-
zekutywa. Księga poświęcona pamięci Profesora Jerzego Stembrowicza, Białystok 2009, p. 152 
et seqq.

15 Cf. R. Piotrowski, The Issue of the Legitimation of the Judicial Power in a Democratic 
State Ruled by Law, (in:) A. Machnikowska (ed.), The Legitimation of Judicial Power, Gdańsk 
2017, p. 11 et seqq. 
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In particular, a state that “cannot bear the truth” is an “enemy of the univer-
sity, concealing this enmity and proceeding slowly to destroy universities behind 
a veil of support”16.

3.

The key function of the checks and balances in a liberal democracy is to restrict 
the majority rule, thus preventing the will of the sovereign from turning into an 
electoral dictatorship17, and also helping to keep a balance between freedom and 
democracy.

The Polish Constitution follows the tenets of liberal democracy, where 
the majority’s will does not constitute a source of human rights. On the contrary, 
it is the human rights that limit public authority. By the same token the Con-
stitution expresses the rules of a democracy where human rights are developed 
through a dialogue and where the awareness of these rights is steadily growing. 

The extraconstitutional creator of the Constitution, proclaimed as such in 
the Constitution itself, i.e. the People – also referred to in the official translation 
of the Polish Constitution as the Nation – acquire their identity and empowerment 
through the Constitution, whose provisions both restrict and confirm the sover-
eignty of the sovereign. The very existence of the Constitution, imposing con-
straints on the authorities via human rights, takes away the full authority over 
these rights from the sovereign and reduces the sovereign’s special status18.

Under a democratic system, the limits to the constitutional change are con-
tained in the Constitution itself, and they reflect the rejection – in the very con-
cept of democracy – of the proposition that the sovereign’s will is boundless. 
In Europe, since the times when the state became the subject of appraisal and 
reflection, values have been positioned above the highest authority, and beyond 
the reach of the sovereign’s will.

From the viewpoint of constitutionalism, which is seen today as the most 
important safeguard against tyranny19, not all changes to the Constitution are 
feasible – because of both the external limitations laid down in the European law, 
and the constraints embedded in the Constitution itself.

Under the current constitutional practice, however, the constitutionally estab-
lished system of consensus democracy, were the limits to the majority rule are 
defined by minority rights, has been turning into a system of majoritarian democ-

16 K. Jaspers, Idea uniwersytetu, Warszawa 2017, p. 176.
17 See F. P. Miller, A. F. Vandome, J. McBrewster (eds.), Q. Hogg: Elective Dictatorship, Beau 

Bassin 2010.
18 Cf. R. Piotrowski, Konstytucja i granice władzy..., p. 702 et seqq.
19 Cf. T. Snyder, On Tyranny, New York 2017.
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racy, which rests not on a dialogue between the majority and the opposition, but 
on the preponderance of the parliamentary majority that disregards the systemic 
role of the opposition.

The Republic of Poland is “the common good of all citizens”, as reads Article 
1 of the Constitution. It is therefore the common good of – both – the majority and 
the minority. The Constitution rules out a situation where the minority – that is, 
the opposition – is barred from participation in defining the common good and 
the public interest, which should be formulated by the majority and the minority 
in a dialogue and in a process of mutual interactions.

“The supreme power in the Republic of Poland shall be vested in the Nation, 
[and] the Nation shall exercise such power directly or through their representatives”, 
reads the Constitution in its Article 4. The notion of representatives of the Nation 
also includes those who lost the elections, but who at the same time won, hav-
ing being elected Members of Parliament – even if they are not in the majority. 
The Constitution does not differentiate between different statuses of the repre-
sentatives. Each majority – even if backed by just 19% of those eligible to vote 
– considers itself to be the only legitimate representative of the Nation. Neverthe-
less, nothing in the Constitution says that the citizens who voted for the election 
losers do not belong to the Nation and cannot exercise their sovereignty.

Pursuant to Article 11 of the Constitution, “1. The Republic of Poland shall 
ensure freedom for the creation and functioning of political parties. Political par-
ties shall be founded on the principle of voluntariness and upon the equality of Pol-
ish citizens, and their purpose shall be to influence the formulation of the policy 
of the State by democratic means. 2. The financing of political parties shall be 
open to public inspection”.

This passage is of key importance for mutual relations between the major-
ity and the opposition. It lays down the principle of political pluralism, based 
on the freedom of political parties. It allows political parties to use only demo-
cratic methods, where the Constitution is respected even in the course of rivalry 
for power. This requires that political parties respect each other, disallow hate 
speech, and rule out infringement of the law and use of state agencies for par-
ticular political purposes. The transparency of the financing of political parties 
is meant to prevent infringements of regulations governing this field, especially 
where such infringement puts the opposition at a disadvantage.

4.

Political pluralism – a core element of the separation of powers - may be 
limited also in another way, by algorithms which in modern democracies influ-
ence electoral results. This threat of algorithms influencing the will of vacillating 
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voters who are active in social networks is already making itself felt in modern 
democracies. In step with the development of information and communication 
technology, independent thinking skills are seen as being on the decline, reflect-
ing individual’s growing dependence on technology as a tool to facilitate and 
intermediate in the thought process20. Homo sapiens is also said to be turning into 
homo videns – a tractable man exposed to media manipulation and increasingly 
defenceless against TV and online messaging21.

In the time of Thucydides, democracy was described by Pericles as respecting 
the differences among individuals and their privacy – and he saw the democratic 
system as one where citizens do not exercise “a jealous surveillance over each 
other”22. Going back in time, we find in Homer the belief that the law cannot 
rule unless created by all those to be governed by it, those whom in today’s par-
lance we would call autonomous lawmakers, whose opinions are neither subject 
to control nor to formatting. In Homer’s words, the barbarians “have no assem-
blies for political discussion, nor laws” 23 – and it is precisely in assemblies that 
the law is made by all members of the community, free in their decisions from 
fear of being controlled by those capable to exercise control. The less of privacy, 
the greater the risk that an individual’s position in society and his or her require-
ments will be ignored, to satisfy the real or only declared interests of the majority, 
as represented – and possibly influenced – by those holding power in a democracy. 

The development of information and communication technology poses 
a threat to the privacy of the individuals, which is of paramount consequence for 
the operation of the democratic system24. Information and communication tech-
nology deprives people from privacy. Privacy is the core value in liberal democ-
racy. Without privacy you are not able to think independently and you are not able 
to be a real partner for the actual state power. In actual practice though the right 
to privacy is among the rights that have increasingly been growing illusory. Pri-
vacy is a value for citizens nor for public authorities. And we are at the tipping 
point because if the process continues unabated, the liberal democracy will be in 
decline every year. 

Democracy, understood as a debate to seek truth and collaboration, can only 
be practiced if its participants are free agents whose identity is respected, mean-
ing that they are empowered to define the limits of access to their thoughts and 

20 Cf. H. Kissinger, World Order…, p. 350 et seqq.
21 Cf. G. Sartori, Homo videns. Televisione e post-pensiero, Roma-Bari 1997, p. 104 et seqq.
22 Cf. Tukidydes, Wojna peloponeska (Thucydides, The History of the Peloponnesian War), 

Warszawa 1988, p. 107.
23 Homer, Odyssey, Book IX, lines 112 et seqq.
24 Cf. T. Garton Ash, Free Speech: Ten Principles for a Connected World, New Haven-

London 2016, p. 283 et seqq. See also Y. N. Harari, Homo Deus. A Brief History of Tomorrow, 
London 2016, p. 307 et seqq.
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to information that denotes human existence in the world25. Human dignity in 
a modern information society is defined by a person’s ability to control data about 
themselves.

The right to possess all the information about a given individual – adding 
up to his or her informational identity – may only be vested in that very person. 
Taking over control of data that are key to a person’s distinctness and separateness 
paves the way to taking over control of his or her identity, which results in identity 
being no longer a determinant of that person’s free agency. In this sense, the infor-
mational identity of the individual comes as his or her inherent and inalienable 
feature, coessential with his or her dignity.

The very survival of the democratic system, with its roots in the dignity 
of the person, requires that the right to privacy and protection of personal data be 
guaranteed26.

In actual practice, though, the right to privacy is among the rights most threat-
ened and most illusory27. Privacy is valued neither by citizens nor by the public 
authorities. At a time of widespread digitalisation, using new technology is a pre-
requisite of not only getting skills and jobs but also of participating in culture. With 
this use, however, often comes uncritical and unreflective abdication of one’s own 
privacy. Incessant use of electronic communication being necessary in public and 
social life, the abandonment of privacy – stimulated by fashions that make new 
technology solutions highly coveted and sought after – becomes a characteristic 
feature of an emerging new culture28. This new culture, determining an individ-
ual’s existence in the digital community, is founded on more or less conscious 
relinquishment of informational autonomy and of the related right of the indi-
vidual to decide which information about himself or herself he or she is willing 
to disclose to others, and especially to government and business.

The very raison d’être of the state, after all, lies in its protecting the human 
rights. But as matters stand, the state’s ineffectiveness in endorsing privacy, and 
its infidelity to this constitutional value, is met in practice with public acquies-
cence. No one can be forced to care about privacy in the name of his or her dignity 
or to fight for a freedom, which he or she does not need and does not under-
stand – such attitudes being additionally reinforced by national governments and 
by the global digital order. The tools used by people not only change the world, 
they also change the people themselves – thus changing the hierarchy of values, 
which lasts only as long as people manage to distinguish between freedom and 

25 Cf. R. Piotrowski, New Technologies or New Human Rights: The Right to a Government 
by Humans and the Right to One’s Own Thoughts?, “Studia Iuridica” 2018, issue LXXVI, p. 283 
et seqq.

26 Ibidem.
27 Cf. B. Schneier, Data and Goliath. The Hidden Battles to Collect Your Data and Control 

Your World, NewYork – London 2015, p. 125 et seqq.
28 Cf. M. Ainis, Il regno dell’Uroboro, Milano 2018, p. 59 et seqq.
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such phenomena as “voluntary servitude” or “instinctive, suicidal ineffectiveness 
of systems of power”29.

In many countries around the world democracy no longer appears to be per-
ceived as the only and perfect solution. There are citizens who have negative 
views about democracy or who disregard the importance of democracy or even 
accept the authoritarian concept of state power. Respect for democratic norms and 
rules has declined. Even in countries viewed as “old democracies”, the most basic 
rules of democratic politics are being ignored. In June 2014 only 30% of Amer-
icans reported having confidence in the Supreme Court, 29% expressed confi-
dence in the Presidency, and 7% had confidence in the Congress (as against over 
40% confidence in the Congress in the 1970s)30; this level of dissatisfaction with 
the political system is “stratospheric”31.

In Poland, after the parliamentary and presidential elections in 2015, the new 
government majority began to subvert basic rules of democracy. The inde-
pendence of the Constitutional Tribunal and the judiciary (ordinary courts and 
the Supreme Court) has been seriously undermined32. 

It is possible under the constitutional rule that a parliamentary election may 
produce an absolute majority in both houses of parliament. It may also happen 
that that a representative of yesterday’s opposition (and today’s ruling party) 
wins the presidential election. This is precisely what happened in Poland33. How-
ever, in such circumstances, the Polish parliamentary system – which involves 
the separation of powers – begins to operate as a presidential system. Actually, 
it may also happen that the formally separate legislative and executive branches 
of government will act as if they formed a single branch, reflecting their politi-
cal fusion. The Sejm, the Senate, the Cabinet and the President would then be in 
the hands of a single centre of political power. Given the independence of judges, 
only courts would then stay outside the reach of the actual legislative/executive 
authority. It must be noted here that the Law and Justice party won 5,711,687 votes 
(37.58%), translating into some 20% of the eligible electorate of 30,629,150,000. 

Following the recent parliamentary and presidential elections, the politi-
cal significance of the Constitutional Tribunal has increased enormously. Only 
the Constitutional Tribunal is capable of preventing the centre of political power 
(which governs over the legislative and executive branches) from pursuing its 
plans – should the Constitutional Tribunal choose to interpret the Constitution in 
a way the present opposition does.

29 Cf. J. Baudrillard, Le pacte de lucidite ou l’intelligence du mal, Paris 2004, p. 136.
30 See Y. Mounk, The People Versus Democracy: The Rise of Undemocratic Liberalism and 

the Threat of Illiberal Democracy, Boston 2018, p. 100.
31 Ibidem.
32 Ibidem, p. 125 et seqq.
33 Cf. R. Piotrowski, Remarks on the Dispute over the Constitutional Tribunal in Poland, 

“Studia Iuridica” 2016, issue LXVIII, p. 279 et seqq.
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Previously, the Constitutional Tribunal played a very special role in the build-
ing of a democratic state ruled by law in Poland. After the 2015 elections, the new 
parliamentary majority embarked on a multi-stage process of taking over the polit-
ical control of the Constitutional Tribunal, which provoked ineffective criticism 
from various European institutions and protests from the opposition. The process 
began with two amendments to the 2015 law, which were followed by a new Con-
stitutional Tribunal Act, passed in 2016, and – in the same year – by three new 
statutes in force till today, regulating the Tribunal’s organisation and procedure, 
the status of its judges, and the implementation of these new laws.

The ongoing changes have the effect of restricting independence and cred-
ibility of the Constitutional Tribunal and the Supreme Court, impairing their 
effectiveness, subordinating the National Council of the Judiciary to the parlia-
mentary majority, and subordinating courts of law and public prosecutor offices 
to the minister of justice.

5.

Why is liberal democracy in decline? The price of inequality is the rejec-
tion of liberal values34. Big changes in the world economy, caused by globalisa-
tion, are dismantling the social consensus that made liberal democracies stable 
and promising. Citizens of numerous countries, the so called “old democracies” 
included, are dissatisfied with their living conditions and social standing, and 
consequently they switch support to authoritarian politicians and their agendas. 
Inequality distorts liberal democracies. It gives a decisive voice to the few who 
can afford high-priced lobbyists and unlimited campaign contributions, thus sell-
ing out democracy to the highest bidder because representatives are not looking 
out for the interests of most of the electors35.

The decomposition of the rule of law in Poland has been made possible due 
to the lack of solid traditions of democratic government. After the restoration 
of independence in the early 20th century, the parliamentary rule was relatively 
short-lived – from 1919 to 1926. Under the subsequent authoritarian government, 
opposition rights were severely restricted. Members of parliament and activists 
of the extra-parliamentary and anti-establishment opposition were either thrown 
into prison or forced to emigrate. After World War II, under a system of gov-

34 Cf. J. E. Stiglitz, The Price of Inequality: How Today’s Divided Society Endangers Our 
Future, New York 2012. 

35 Cf. Remarks by the President Obama on the Economy in Osawatomie, Kansas, https://
obamawhitehoise.archives.gov/the-press-office/2011/12/06/remarks-president-economy-
osawatomie- kansas (visited February 20, 20191).
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ernment that was imposed on Poland by decisions of the victorious coalition, 
the opposition was shut out of political life. Imprisonment and emigration were 
again the lot of opponents of the authorities – but this time the power was held 
by those who themselves were in prison or in emigration before the war. People 
kept democratic values alive, however, and finally, in 1989, a round-table accord 
was reached by the Solidarity opposition and the government. Power was taken 
over by the previous oppositionists, including political prisoners of the previous 
government. As a consequence of the round-table agreement, on 2 April 1997 
the National Assembly passed the Constitution of the Republic of Poland, which 
was later endorsed in a national referendum.

The decomposition of the liberal democracy in Poland also has to do with 
the specific course of the country’s systemic transformations that have not been 
sanctioned by a referendum, and carried out as a hasty, top-down process, with no 
alternative offered. Run by an elitist group of reformers, who were backed by for-
eign experts36, this process squeezed out a considerable portion of the industrial 
sector and was conducive to what is commonly known as „crony capitalism”37.

The negative consequences that excessive social inequality has for the rule 
of law have not been lost by the Constitutional Tribunal. It said in its judgment 
that “implementation of the principle of social justice rules out an excessive (dras-
tic) differentiation of living conditions for members of society belonging to dif-
ferent social groups; it calls for a proportional (adequate) pay for service/work 
done; it requires that all citizens have similar chances for their development; and 
it necessitates that the public authorities provide assistance in the meeting of basic 
needs to those who are unable to satisfy such needs themselves. In implementing 
these principles, the state may intervene in socio-economic relations in the inter-
ests of the weaker parties”38.

How to preserve the rule of law in such circumstances? One option – rather 
unrealistic – is to make the democracy great again by fixing the economy and 
creating a modern welfare state. Another one – rather dangerous – comes down 
to replacing popular sovereignty with the sovereignty of algorithms. 

The constitutions of democratic states lay down the principles of govern-
ment by sovereign people, not by sovereign algorithms. Sovereignty is founded 
on the freedom of choice, which involves dialogue, persuasion and deliberative 
decision-making39. The current forms of artificial intelligence are not capable of a 

36 Cf. A. Smolar, Przygody społeczeństwa obywatelskiego, (in:) E. Nowicka, M. Chałubiński 
(eds.), Idee a urządzanie świata społecznego. Księga jubileuszowa dla Jerzego Szackiego, 
Warszawa 1999, s. 392.

37 A quintessential example of “crony capitalism” practices was provided by the process 
of pension-system privatisation in Poland, forced by the World Bank, which ended in a failure and 
considerable losses. 

38 The judgement of the Constitutional Tribunal in the case K 17/11.
39 Cf. R. Piotrowski, New Technologies..., p. 283 et seqq.
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knowledge- and culture-based reasoning, nor can they engage in a dialogue that 
could persuade them to change opinion and switch to a particular solution. No 
such tool has yet been developed that would cultivate human-specific spiritual 
culture. No way has yet been found to produce what makes us human, which 
cannot be counted, measured or weighed. It is highly unlikely for values to be 
instilled in a machine during a process of learning, remembering how difficult 
it is to instil them in so many people. 

The democratic system is inseparably linked with human agency, not with 
even the most sophisticated man-made tools. The right to be governed by humans 
is among the basic human rights. Lack of human control over the tools may well 
be a harbinger of catastrophe – a dire prospect that, however, can be defused 
under the democratic system, which limits popular sovereignty through separa-
tion of powers and checks and balances.

From the perspective of historical experience there is nothing eternal in par-
ticular forms of government – including democracy based on the rule of law and 
the separation of powers – because these forms are in a process of permanent 
transformation. As John Robinson Jeffers noticed: “Then what is the answer? – 
Not to be deluded by dreams. To know the great civilizations have broken into 
violence, and their tyrants come”40. However, the constitutions are also about 
dreams, and it is on the dreams that their social impact is based. 

Summary

The principle of checks and balances counts among the most fundamental 
constitutional values, as it is connected with the recognition and guaranteeing of human 
rights – in other words is the very essence of the Constitution, an act that limits the majority 
rule to allow for the rights and freedoms of the individual. Also of key importance 
is the connection of this precept with the essence of the democratic system, understood 
as one where the majority rule is constrained by human rights. The principle of checks 
and balances could function in full only in correspondence with culture of respect for 
human rights.

The status of the sovereign needs legitimacy, which derives from the sovereign’s 
subordination to the Constitution. Being sovereign means being unsubordinated 
to anybody. It is thus fair to conclude that the attribute of sovereignty actually belongs 
to the values that have been shaped by culture and linked to the timeless moral rules 
and principles corresponding to humanity’s eternal dilemmas – the values that create 
the constitutional culture, i.e. a community’s set of values. The sovereign does not exercise 

40 Cf. J. R. Jeffers, The Answer, (in:) The Beginning & the End, and Other Poems, New York 
1963.
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the supreme authority over values, and the values are embodied in the Constitution, which 
is inseparably linked with the people and their sovereignty.

The Constitution of the Republic of Poland reflects the precepts of liberal democracy, 
or such kind of democracy where the sources of human rights do not stem from the will 
of the majority. The model of governance adopted in the Constitution could be described 
as consensual democracy.

 Constitutional practice has taken a course where the system of consensual democracy 
– as laid down in the Constitution of Poland, with the power of the majority being 
constrained by rights of the minority – is turning into a system of a majority democracy, 
based not on a dialogue between the majority and the opposition, but on the power of a 
parliamentary majority who disregards the systemic role of the opposition.

KEYWORDS

separation of powers, checks and balances, rule of law, democracy, the Constitu-
tion, human rights, values, sovereign, privacy, new technologies

Streszczenie

Zasada równowagi i trójpodziału władz zalicza się do najbardziej fundamental-
nych wartości konstytucyjnych, ponieważ wiąże się z uznaniem i zagwarantowaniem 
praw człowieka. Innymi słowy jest istotą Konstytucji, czyli aktu ograniczającego pra-
wa większości w celu umożliwienia realizacji prawa i wolności jednostki. Kluczowe 
znaczenie ma również powiązanie tej gwarancji z istotą systemu demokratycznego, 
w którym zasada większości jest ograniczona przez prawa człowieka. Zasada kontroli 
i równowagi może w pełni funkcjonować tylko w odniesieniu do kultury poszanowania 
praw człowieka.

Status suwerena wymaga legitymizacji, która wynika z podporządkowania się suwe-
rena Konstytucji. Można zatem wnioskować, że atrybut suwerenności w rzeczywistości 
należy do wartości ukształtowanych przez kulturę i powiązanych z ponadczasowymi 
zasadami i zasadami moralnymi odpowiadającymi wiecznym dylematom ludzkości – 
wartościom, które tworzą kulturę konstytucyjną, tj. wspólnotowym zbiorem wartości. 
Władca nie sprawuje najwyższej władzy nad wartościami, a wartości są zawarte w Kon-
stytucji, która jest nierozerwalnie związana z narodem i jego suwerennością.

Konstytucja Rzeczypospolitej Polskiej odzwierciedla zasady liberalnej demokracji 
lub tego rodzaju demokracji, w której źródła praw człowieka nie wynikają z woli więk-
szości. Model rządzenia przyjęty w Konstytucji można określić, jako demokrację kon-
sensualną.

Praktyka konstytucyjna przeszła drogę, w której system demokracji konsensualnej 
– określony w Konstytucji RP, z siłą większości ograniczanej przez prawa mniejszości 
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– zamienia się w system większościowej demokracji, oparty nie na dialogu między więk-
szością a opozycją, ale na mocy parlamentarnej większości, która lekceważy systemową 
rolę opozycji.

SŁOWA KLUCZOWE

podział władzy, kontrola i równowaga, praworządność, demokracja, Konstytucja, 
prawa człowieka, wartości, suwerenność, prywatność, nowe technologie
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CONSTITUTION, JUDICIAL REVIEW 
AND THE RULE OF LAW IN THE JURISPRUDENCE 

OF ADMINISTRATIVE COURTS IN POLAND

1. INTRODUCTORY REMARKS. ADMINISTRATIVE JUDICIARY 
IN POLAND

The constitutional status and the scope of competence of administrative 
courts in Poland should be briefly explained as a way of introduction to the topic. 
These questions are regulated in the Constitution of the Republic of Poland 
of 2 April 19971 and in acts of the Parliament, in particular the Act of 25 July 2002 
– the Law on the System of Administrative Courts, and the Act of 30 August 
2002 – the Law on Proceedings before Administrative Courts2.

Pursuant to Article 175(1) of the Constitution the administration of justice 
in Poland shall be implemented by: “the Supreme Court, the common courts, 
administrative courts and military courts”. Common courts (sądy powszechne) 
and the Supreme Court (Sąd Najwyższy) adjudicate mainly on civil and crimi-
nal cases. Pursuant to Article 184 of the Constitution “the Supreme Adminis-
trative Court (Naczelny Sąd Administracyjny) and other administrative courts 
(sądy administracyjne) shall exercise, to the extent specified by statute, control 
over the performance of public administration. Such control shall also extend 
to judgments on the conformity to statute of resolutions of organs of local gov-
ernment and normative acts of territorial organs of government administration”. 
The detailed scope of administrative courts’ competence is enshrined in Arti-
cle 3(2) of the above-mentioned 2002 Law on Proceedings before Administrative 
Courts. In particular, administrative courts adjudicate on complaints against final 

1 English translation: www.sejm.gov.pl/prawo/konst/angielski/kon1.htm (visited September 1, 
2018).

2 English translation: www.nsa.gov.pl/download.php?id=761 (visited September 1, 2018).
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administrative decisions and other acts or actions of public administration con-
cerning the individual persons’ rights or duties3.

Furthermore, Article 176(1) of the Constitution, according to which “court 
proceedings shall have at least two instances”, is fully applicable to the proceed-
ings before administrative courts4. Currently, there are 16 regional administra-
tive courts (wojewódzkie sądy administracyjne; courts of first instance) in Poland 
and the Supreme Administrative Court which is 1) a court of the second instance 
in cases ruled by regional courts in the first instance and 2) a court exercising 
the judicial supervision over the activity of administrative courts. The Supreme 
Administrative Court is divided into three chambers, i.e. the Financial Chamber, 
the Commercial Chamber, and the General Administrative Chamber.

Administrative courts in Poland do not remain under any supervision 
of the Supreme Court, referred to in Article 183 of the Constitution. The Supreme 
Court is capable of reviewing judgments and decisions issued only by common 
courts and military courts, referred to in Article 175(1) of the Constitution (cited 
above). The legal relations between administrative courts and the Constitutional 
Tribunal are defined, in particular, by Article 193 of the Constitution, which con-
cerns the question of law. This problem will be explained in detail hereinafter.

2. SUPREME ADMINISTRATIVE COURT BEFORE 1989

This article is focused on the methods of applying the Constitution by admin-
istrative courts in Poland. In particular, I would like to make reference to some 
cases in which the judgments of administrative courts were directly based on 
the rule of law principle, expressed in Article 2 of the Constitution (“The Repub-
lic of Poland shall be a democratic state governed by the rule of law and imple-
menting the principles of social justice”).

It should be, however, underlined that administrative courts had applied con-
stitutional provisions not only after the 1997 Constitution’s entry into force but 
also prior to that moment, including communist times. Since 1980, that is the year 
when the Supreme Administrative Court initiated its activity, the constitutional 
provisions have frequently been present in judgments of administrative courts. 
In particular, in the 1980s – by reinterpreting some provisions of the Commu-
nist Constitution of 22 July 1952 – the Supreme Administrative Court created 

3 Apart from that, administrative courts settle disputes regarding the competence between units 
of local government and units of government administration (Article 166(3) of the Constitution).

4 See also Article 78 of the Constitution: “Each party shall have the right to appeal against 
judgments and decisions made at first stage. Exceptions to this principle and the procedure for 
such appeals shall be specified by statute”.
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the standard according to which an individual administrative decision, addressed 
to a citizen, may be based only upon an act of the Parliament, as opposed to acts 
of lower rank, enacted by the government or ministers without statutory author-
ization5. I would dare say that this legal opinion of the Supreme Administrative 
Court created one of the foundations of the rule of law in Poland, despite the fact 
that the rule of law clause was explicitly introduced in Polish Constitution only 
in 1990, as a result of the “Round Table” compromise. The rule of law standards 
were courageously, bit by bit, “smuggled” by the Supreme Administrative Court 
to the Polish legal order from the very beginning of its activity.

3. TODAY’S RELATIONS BETWEEN ADMINISTRATIVE COURTS 
AND THE CONSTITUTIONAL TRIBUNAL

Currently, the Constitution is the stable component of administrative judges’ 
everyday routine work6. It is worth to explain the methods of applying the Con-
stitution, in particular the rule of law principle, in the jurisprudence of adminis-
trative courts. 

The Polish judicial system is based on the Hans Kelsen’s theoretical model, 
namely on the general assumption that there is only one state body empowered 
to verify the constitutionality of laws, namely the Constitutional Tribunal (Arti-
cle 188 et seqq. of the Constitution). The Polish Constitution does not expressly 
provide for the dispersed (decentralized) judicial review of constitutionality 
of laws7. Accordingly – in general – should a court raise doubts as to the consti-
tutionality of a legal provision which is supposed to be the basis of a forthcom-
ing court decision, it is obliged to suspend the proceedings and present the so 
called question of law (preliminary question) before the Constitutional Tribunal8. 
The proceedings may be continued only after the Constitutional Tribunal’s judg-
ment is delivered. For instance, when in the course of reviewing the lawfulness 

5 See the Supreme Administrative Court’s judgment of 6 February 1981, ref. No. SA 819/80.
6 Detailed information concerning the activity of administrative courts in Poland, in 

particular the application of the Constitution, may be found in Annual Report 2016 (www.nsa.gov.
pl/download.php?id=583; visited September 1, 2018), and Annual Report 2017 (www.nsa.gov.pl/
download.php?id=758; visited September 1, 2018).

7 Cf. the Constitutional Tribunal’s judgment of 4 October 2000, ref. No. P 8/00 (English sum-
mary: http://trybunal.gov.pl/fileadmin/content/ omowienia/P_8_00_GB.pdf; visited September 1, 
2018).

8 Pursuant to Article 193 of the Constitution: “Any court may refer a question of law 
to the Constitutional Tribunal as to the conformity of a normative act to the Constitution, ratified 
international agreements or statute, if the answer to such question of law will determine an issue 
currently before such court”.
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of an administrative decision an administrative court arrives at the conclusion 
that the legal basis of such a decision may be unconstitutional, it should not, in 
general, nullify or quash the decision for that reason until the allegations are con-
firmed by the Constitutional Tribunal’s judgment9.

4. “PRO-CONSTITUTIONAL” INTERPRETATION OF LAW

1) This is the general principle. It is the consequence of the constitutional-mak-
ers’ assumption that in Poland the Constitutional Tribunal should be the one and 
only state body empowered to review the constitutionality of laws, in particular 
the Acts of Parliament10. Nonetheless, in practice there are numerous cases in 
which constitution-related problems arising in proceedings before administrative 
courts do not need to be solved – or, in certain circumstances, even may not be 
solved – in cooperation with the Constitutional Tribunal.

2) I mean, in particular, cases in which the Constitution may be applied in 
the process of the interpretation of a legal provision (the so called “pro-consti-
tutional” interpretation of law). In the situation where a court may derive from 
a legal provision a norm that is compatible with the Constitution, presenting 
the question of law before the Constitutional Tribunal would be pointless11. For 
instance, there are a number of cases in which in the course of administrative 
proceedings the Parliament amended the legal bases for administrative decisions 
failing, however, to introduce any transitional provisions (or introduced tran-
sitional provisions that do not encompass all situations). In consequence, it is 
unclear which – “old” or “new” – law should be applied to settle cases, which 
are pending on the day of an Amendment Act’s entry into force. Such a situa-
tion is called a “transitional gap”. In such cases administrative courts often apply 
the rule of law principle, in particular the principle of a citizen’s trust in the state 
and its laws, the principle of the protection of acquired rights and the prohibition 

 9 About the question of law procedure see: R. Hauser, A. Kabat, Questions of law as a pro-
cedure for the review of the constitutionality of law, “The Sejm Review. Third Special Edition” 
2007, p. 83 et seqq.

10 Cf. L. Garlicki, The Role of a Constitutional Judge in the Creation of Constitutional 
Culture, (in:) Constitutional Cultures (ed. M. Wyrzykowski), Warszawa 2000, p. 198.

11 Furthermore, if a constitutional problem that occurred before a court may be resolved with 
the use of the pro-constitutional interpretation of law technique, presenting the question of law 
before the Constitutional Tribunal is inadmissible and the Tribunal should reject such a question. 
It stems from the fact that the question of law procedure is not aimed at resolving interpretational 
problems but rather at eliminating unconstitutional norms from the system of law (cf. the Constitu-
tional Tribunal’s judgment of 27 January 2004, ref. No. P 9/03; English summary: http://trybunal.
gov.pl/ fileadmin/content/omowienia/ P_9_03_GB.pdf; visited September 1, 2018).



96 MARCIN WIąCEK

of law retroactivity12. In other words, in the above-mentioned situations the rule 
of law principle is used by courts as the source of a transitional norm, which con-
stitutes the basis of a judgment13. Nota bene, it should be mentioned that the Pol-
ish Constitutional Tribunal is not empowered to rule on the constitutionality 
of the so called “legislative omissions” (legal gaps) and to supplement the law14. 
For that reason, if a court recognizes a transitional gap, it usually may not request 
the Constitutional Tribunal to declare in which way such a gap should be filled, 
and it should autonomously infer the transitional norm from the Constitution, in 
particular from the rule of law principle.

3) Another good example of applying the rule of law principle by administra-
tive courts are cases in which courts verify the lawfulness of decisions imposing 
administrative penalties. The specificity of these penalties consists in the fact that, 
in general, they are automatically imposed by administrative bodies, frequently in 
the fixed amount prescribed by statutes, without making any reference to the cir-
cumstances of a particular case. For these obvious reasons, administrative courts 
recognize the special character of administrative liability, which should be dis-
tinguished from the criminal liability. Administrative liability is not founded on 
the principle of guilt and the presumption of innocence. Nota bene, administrative 
courts in Poland may not, in general, conduct evidence proceedings, in particu-
lar hear witnesses15. Nonetheless, administrative courts express the opinion that 
decisions imposing administrative penalties do not fall outside the scope of appli-
cation of the principle of proportionality which is one of the inherent elements 
of the rule of law principle. That means, inter alia, that the interpretation of legal 
provisions describing activities punishable by administrative sanctions may not 
be extensive and, consequently, any doubts as to whether the administrative 
law was violated should be resolved in favor of an individual16. Administrative 
courts also underline that the circumstances empowering administrative bodies 

12 All these detailed principles are inferred by courts from the Rule of Law clause, referred 
to in Article 2 of the Constitution (see the Constitutional Tribunal’s judgment of 4th April 2006, ref. 
No. K 11/04; English summary: http://trybunal.gov.pl/ fileadmin/content/omowienia/ K_11_04_
GB.pdf; visited September 1, 2018).

13 Administrative courts assume that, in general, the lack of a transitional norm within an 
Amendment Act means that pending cases should be settled on the basis of the “new” law, unless 
there are important constitutional values (e.g. the principle of acquired rights or the prohibition 
of law retroactivity) whose protection obliges the court to apply the “old” law (see the Supreme 
Administrative Court’s judgment of 12 April 2017, ref. No. II OSK 1141/16).

14 See the Constitutional Tribunal’s procedural decision of 13 October 2004, ref. No. Ts 
55/04 (English summary: http://trybunal.gov.pl/fileadmin/content/omowienia/Ts_55_04_GB.pdf; 
visited September 1, 2018).

15 Pursuant to Article 106(3) of the 2002 Law on Proceedings before Administrative Courts 
a court may only, on an exceptional basis, request additional documentary proof.

16 Cf. the Supreme Administrative Court’s resolution of 16 October 2015, ref. No. II OPS 1/15.
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to impose penalties should be strictly and precisely defined by statutes in order 
to eliminate excessively broad scope of discretion17.

4) It should be pointed out that Article 2 of the Constitution is considered 
to be the source of the legal presumption that individual cases should be set-
tled in the form of administrative decisions, as opposed to other administrative 
acts. The aforementioned presumption applies to situations where a provision 
of administrative law empowers a state body to settle an individual case but, 
at the same time, it fails to expressly indicate the legal form in which the case 
should be settled. Should we assume that in such situations the case might be 
settled in a different form than an administrative decision (e.g. by information 
or notification which does not contain exhaustive factual and legal justification), 
that would deprive individuals of numerous procedural guarantees laid down in 
the Code of Administrative Procedure of 1960. For these reasons, in adminis-
trative courts’ opinion in the democratic state governed by the rule of law cases 
concerning rights or freedoms of individuals may not be settled outside any 
procedural frameworks. Therefore, Article 2 of the Constitution is the source 
of the norm pursuant to which in the situation where the law fails to indicate 
the form of administrative activity addressed to a citizen, it is presumed that 
the case should be settled in the form of an administrative decision, issued on 
the basis of the Code of Administrative Procedure18.

5. THE JUDICIAL REVIEW OF LAW?

1) Much more complex cases occur when the essence of a constitutional prob-
lem lies not in the interpretation of law but rather in the very contents of a legal 
provision. As it was mentioned before, in general, Polish courts may not autono-
mously, without presenting the question of law to the Constitutional Tribunal, rule 
on the constitutionality of laws and deny applying provisions which they deem 
unconstitutional. There are, however, some – more or less debatable – exceptions 
from that general principle that are identified in case law. Namely, in certain par-
ticular circumstances court judges consider themselves to be authorized to declare 
a legal provision unconstitutional. That may lead, inter alia, to invalidating an 
administrative decision which was based on such a provision without presenting 
the question of law to the Constitutional Tribunal19. It should be, however, empha-

17 Cf. the Supreme Administrative Court’s judgment of 6 May 2016, ref. No. II OSK 718/15.
18 See the Supreme Administrative Court’s resolution of 24 May 2012, ref. No. II GPS 1/12.
19 A complex analysis of the methods of applying the Constitution by administrative courts 

is presented in R. Hauser, J. Trzciński, Prawotwórcze znaczenie orzeczeń Trybunału Konstytucyj-
nego w orzecznictwie Naczelnego Sądu Administracyjnego [Lawmaking Significance of the Con-
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sized that in such situations a legal provision deemed unconstitutional by a par-
ticular court adjudicating panel still remains valid as the part of the system of law 
and, theoretically, may be applied by other judges who do not share constitutional 
doubts. The general and erga omnes effective elimination of an unconstitutional 
provision from the system of law may only result from the moment a Constitu-
tional Tribunal’s judgment enters into force.

2) For years it has been undisputable that the courts in Poland, including 
administrative courts, are authorized to exercise the judicial review over the so 
called sub-statutory legal acts, in particular the President’s or the Government’s 
regulations (see Article 92 of the Constitution), so called acts of internal char-
acter (see Article 93 of the Constitution), and acts of local bodies (see Article 
94 of the Constitution). The aforementioned courts’ empowerment is derived 
from Article 178(1) of the Constitution, which reads: “Judges, within the exercise 
of their office, shall be independent and subject only to the Constitution and stat-
utes [i.e. acts of the Parliament]”. A contrario, judges are not subject to other legal 
acts, in particular sub-statutory acts, and may exercise the judicial review in this 
respect. In consequence, if an administrative decision is founded on a sub-stat-
utory act, a court may autonomously – without presenting the question of law 
to the Constitutional Tribunal – declare such an act to be unconstitutional and nul-
lify the decision issued upon its basis. Alternatively, a court may present a ques-
tion of law before the Constitutional Tribunal, which may lead to elimination 
of the unconstitutional act from the system of law with the erga omnes effect. 
The decision is up to the court and, in practice, it is conditional upon particular 
circumstances of an individual case20.

3) There are some exceptional situations where judges recognize their power 
to autonomously declare – without presenting the question of law to the Consti-
tutional Tribunal – that an act of the Parliament is unconstitutional and to deny 
its application when ruling on an individual case. Namely, administrative courts 
construed in their case law the original concept of the so called “evident (mani-
fest) unconstitutionality” of a legal provision. 

Firstly, a provision of the act of the Parliament may be contrary to a clear 
and unequivocal constitutional provision. Certain provisions of the Constitution 
are formulated so precisely that their violation is evidently recognizable at first 
glance. For instance, according to Article 46 of the Constitution, the forfeiture 
of a property may be decided only by a final court judgment, as opposed to a deci-
sion of any other state body, in particular administrative organ. Therefore, a legal 
provision empowering an administrative body to decide on the forfeiture of a 
property should be deemed manifestly inconsistent with the aforementioned con-

stitutional Tribunal’s Judgments in the Jurisprudence of the Supreme Administrative Court], 
Warszawa 2010, passim.

20 Cf. the Supreme Administrative Court’s resolution of 16 January 2006, ref. No. I OPS 4/05.
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stitutional standard and, in such circumstances, the question of law to the Consti-
tutional Tribunal would not be a court’s obligation21.

Secondly, a situation may occur where an act of the Parliament repeats 
a legal norm identical or analogous to the norm which has already been declared 
unconstitutional by the Constitutional Tribunal. Administrative courts express 
a viewpoint that in such situations initiating a procedure before the Constitutional 
Tribunal, by presenting the question of law, would be superfluous, since the con-
stitutional problem has been already resolved by the Tribunal and the Tribunal’s 
judgment was disrespected by the legislator22. For instance, in 1998 the Consti-
tutional Tribunal ruled that imposing on a person both a penalty for commit-
ting a misdemeanor and an administrative penalty for the same infringement 
of the tax law violated the rule of law principle and the ne bis in idem principle23. 
A few years later, the Supreme Administrative Court considered a case concern-
ing the cumulation of administrative penalty with the penalty for criminal offence 
for breaching the tax law. In the Court’s opinion, presenting the question of law 
to the Constitutional Tribunal would have been unnecessary and judges auton-
omously declared unconstitutionality of the Value-Added Tax and Excise Tax 
Act 1993 provision, which envisaged the double penalization24. In other words, 
in the administrative courts’ opinion, every Constitutional Tribunal’s judgment 
resolves certain legal problem and when the same or analogous problem occurs in 
the court proceedings after the Tribunal’s judgment, it is not necessary to engage 
the Constitutional Tribunal once again. This approach is, to a certain degree, sim-
ilar to the acte éclairé doctrine within the meaning of the case law of the Court 
of Justice of the European Union.

6. WHAT IF THE CONSTITUTIONAL TRIBUNAL MAY 
NOT HELP?

1) As it was mentioned before, the main instrument which is at administra-
tive courts’ disposal if in a court’s opinion a legal provision is unconstitutional, 
is the question of law filed before the Constitutional Tribunal pursuant to Article 
193 of the Constitution. There are, however, legal norms which may be applicable 

21 See the Supreme Administrative Court’s judgment of 24 October 2000, ref. No. V SA 
613/00.

22 See the Supreme Administrative Court’s judgment of 6 June 2018, ref. No. II FSK 1454/16.
23 The Constitutional Tribunal’s judgment of 29 April 1998, ref. No. K 17/97.
24 The Supreme Administrative Court’s resolution of 16 October 2006, ref. No. I FPS 2/06. 

It is worth mentioning that one of the judges presented a dissenting opinion and argued, inter alia, 
that the Supreme Administrative Court should have filed a question of law before the Constitutional 
Tribunal. 
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in court proceedings but, for certain procedural reasons, these norms are unchal-
lengeable before the Constitutional Tribunal.

2) In particular, according to Article 59(1)(4) of the Act on the Organization 
of the Constitutional Tribunal and the Mode of Proceedings before the Constitu-
tional Tribunal of 2016 (hereinafter referred to as: “the Constitutional Tribunal 
Act”), the proceedings before the Constitutional Tribunal shall be discontinued, 
if a challenged normative act ceased to be in force. This signifies that, in general, 
the Constitutional Tribunal is not empowered to review legal norms that lost their 
binding force25. For that reason, if a case pending before a court should be settled 
on the basis of a legal provision that lost its binding force, the court may not pres-
ent a question of law concerning such a provision, since the question would be 
deemed inadmissible by the Constitutional Tribunal26.

In a large number of cases administrative courts apply legal norms which 
lost their binding force. It is a consequence of the tempus regit actum principle, 
which assumes that the lawfulness of an administrative decision should be, in 
general, reviewed from the perspective of legal provisions in the version bindin-
gat the moment of the decision’s enactment27. Furthermore, there are some cases 
where an administrative decision under review was issued before the 1997 Con-
stitution’s entry into force (i.e. before 17 October 1997) and the constitutional 
standards applicable to the decision should be inferred from former Polish con-
stitutional acts28.

In view of this, it should be noticed that, on one hand, in certain circumstances 
administrative courts recognize the unconstitutionality of law but, on the other 
hand, they may not count on the Constitutional Tribunal’s support, since either 
a legal provision ceased to be in force, or the case should be settled on the basis 
of a former constitutional act. For instance, in 2007 the Supreme Administrative 

25 An exception to that rule stems from Article 59(3) of the Constitutional Tribunal Act which 
stipulates that the Tribunal may review an act which ceased to be in force, provided that it was 
challenged by an individual’s constitutional complaint (referred to in Article 79 of the Constitution) 
and it is necessary for the protection of constitutional rights and freedoms. The aforementioned 
provision is not applicable to questions of law presented by courts on the basis of Article 193 
of the Constitution.

26 It should be mentioned that the Constitutional Tribunal distinguishes legal provisions that 
lost their binding force from legal provisions that were repealed but, in fact, remained to be in 
force due to transitional provisions. For further details see the Constitutional Tribunal’s judgment 
of 16 March 2011, ref. No. K 35/08 (English translation: http://trybunal.gov.pl/fileadmin/ content/
omowienia/K_35_08_EN.pdf; visited September 1, 2018).

27 Cf. the Constitutional Tribunal’s judgment of 13 March 2007, ref. No. K 8/07 (English sum-
mary: http://trybunal.gov.pl/fileadmin/ content/omowienia/K_8_07_GB.pdf; visited September 1, 
2018).

28 The Constitutional Tribunal expresses a viewpoint that, in general, it is not authorized 
to verify the compliance of legal norms with Polish constitutional acts that were in force prior 
to the 1997 Constitution’s coming into force (see the Constitutional Tribunal’s procedural decision 
of 6 April 2005, ref. No. SK 8/04).
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Court declared that a provision contained in the Council of Ministers’ Regulation 
issued in 1947 was inconsistent with the constitutional norms in the version bind-
ing in 194729. The question of law to the Constitutional Tribunal would be, for 
the reasons explained before, inadmissible and therefore, the Supreme Adminis-
trative Court was compelled to autonomously perform the judicial review.

Another good example are cases concerning the reform of the customs ser-
vice, which was carried out in Poland in 2016. One of the elements of that reform 
consisted in creating the temporary bases for the extraordinary transformation 
of customs officers’ public service, without their consent, into regular employ-
ment (the so called “privatization” of the customs officers’ service). That was 
obviously unfavorable for customs officers subject to the reform, since the public 
servant status guarantees, in particular, higher level of stabilization than regu-
lar employment, based on the labor contract. In the legislator’s intention the said 
transformation of service could have been performed, in an arbitrary manner, 
within 3 months from the day of the reform’s entry into force (i.e. until 31 May 
2017). The basis of the transformation was the so called “written proposal”, as 
opposed to an administrative decision on the termination of public service. There 
was no obligation for a “written proposal” to be issued within any procedural 
frameworks, nor should it be motivated and there were no legal remedies that 
could have been filed against such a proposal. Furthermore, if an officer did not 
receive the said proposal, his service expired ex lege. 

Some administrative courts argued that the aforementioned legal provisions 
were unconstitutional, as they violated, inter alia, the principle of the protection 
of acquired rights and legitimate expectations, stemming from the rule of law 
principle30. Simultaneously, the courts noticed that the question of law to the Con-
stitutional Tribunal would be inadmissible, since the statutory time limits for pre-
senting “written proposals” expired, the legal provisions in question had already 
produced legal effects and may not be applied in the future. Thus, these pro-
visions ceased to be in force and, therefore, the Constitutional Tribunal would 
be incapable of assessing their constitutionality. Especially, one of the judgments 
of the Regional Administrative Court in Szczecin is worth mentioning herein31. 
Judges of this court pointed out that the court is obliged to deliver a judgment con-
forming to the constitutional standards also in the situation where, for procedural 

29 The Supreme Administrative Court’s resolution of 5 November 2007, ref. No. I OPS 2/07. 
The case concerned the nationalization of private enterprises by the post-war communist state 
bodies.

30 See also the Constitutional Tribunal’s judgment of 20 April 2004, ref. No. K 45/02. This 
judgment concerned a similar problem, namely legal provisions that made it possible to terminate, 
in an extraordinary and arbitrary manner, the public service of state security officers. That tran-
sitional mechanism was related to the reform of state security agencies (English summary: http://
trybunal.gov.pl/fileadmin/content/omowienia/K_45_02_GB.pdf; visited September 1, 2018).

31 The Regional Administrative Court’s in Szczecin judgment of 4 October 2017, ref. No. II 
SA/Sz 897/17.
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reasons, it may not present the question of law to the Constitutional Tribunal. 
The court ruled, therefore, that the aforementioned provisions of the act of the Par-
liament were unconstitutional and the “written proposal” should be considered 
to be an administrative decision. Consequently, the court quashed the “written 
proposal” addressed to the complainant, since it did not meet the conditions of an 
administrative decision, and ruled that the case should be reconsidered and con-
cluded by an administrative decision, which should follow all procedural require-
ments prescribed in the Code of Administrative Procedure. In particular, customs 
officers should be informed, in a detailed manner, why – in the light of legal pro-
visions – it is necessary to transform their public service into regular employment.

3) There are some other constitutional problems which occur in administra-
tive courts proceedings and, for various reasons, fall outside the Constitutional 
Tribunal’s scope of competence. For instance, from the day of Poland’s acces-
sion to the European Union (1 May 2004) Polish customs offices became obliged 
to apply the Council’s Regulation (EEC) No. 2913/92 establishing the Commu-
nity Customs Code, being a part of the European Community secondary law. 
The Code has not, however, been officially translated into the Polish language and 
published in the Polish version of the European Union Official Journal until a few 
months after the accession, i.e. until August 2004. Yet, in the meantime (May-Au-
gust 2004), the Community Customs Code was applied in Poland as the basis 
of administrative decisions with the use of unofficial translations. A few years 
later, some addressees of the customs offices’ decisions issued during the afore-
mentioned “transitional” period challenged these decisions before administrative 
courts. The problem was very difficult, as the Community Customs Code has 
been indeed binding in Poland since 1 May 2004. In the light of the EU law, its 
coming into force in Poland was not conditional upon official translation into 
Polish language. Nonetheless, the Supreme Administrative Court pointed out that 
in a state governed by the rule of law public bodies may not apply in relation 
to citizens the acts that were not published in the Official Journal and impose on 
citizens obligations stemming from acts that were not officially translated into 
Polish language – even when it comes to acts of the EU law. For these reasons, 
the Supreme Administrative Court, directly applying the Constitution, invali-
dated decisions issued on the basis of the Community Customs Code from May 
to August 200432. It would not be a simplification or overstatement to say that 
the Supreme Administrative Court ruled that the application of the EU law sec-
ondary act was “temporarily” unconstitutional.

4) One more very interesting case based on the rule of law principle is worth 
mentioning. In 2008, the Regional Administrative Court in Warsaw filed before 
the Constitutional Tribunal a question of law alleging the unconstitutionality 

32 See the Supreme Administrative Court’s judgment of 27 September 2011, ref. No. I GSK 
479/10.
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of one of the provisions of the Minister of Agriculture’s Regulation issued in 1945. 
That Regulation has never been repealed. For many years, also after the 1989 
transformation of the Polish political system, it has been applied – in thousands 
of cases – by administrative organs and courts as the basis of returning agricul-
tural real estates to the former Polish landholders, who had been illegally expro-
priated by the communist state bodies after World War II in the course of the so 
called rural land reform, initiated in mid-194433. In 2010, the Constitutional Tri-
bunal declared, however, that the said Regulation in fact expired in 1958 and thus 
it has not been a part of Polish system of law for over 50 years34. In practice, such 
a statement meant that, for the last half of a century, the application of the Regu-
lation in question has been illegal, thousands of decisions on returning real estates 
should be nullified and all cases should be reopened and settled anew. 

After the Constitutional Tribunal’s decision, the question whether the 1945 
Regulation indeed ceased to be binding in 1958 was presented before the Supreme 
Administrative Court, since the legal effects of the Constitutional Tribunal’s deci-
sion remained unclear35. Judges of the Supreme Administrative Court did not 
share the Tribunal’s view concerning the expiry of the Regulation. The Court 
– applying the rule of law principle – expressed the opinion that state bodies, 
including courts and the Constitutional Tribunal, may not retroactively declare 
that a legal act, which for many years has been without any doubts applied in 
practice, had been in fact non-existent for half a century. Such a situation may 
lead to unpredictable effects and legal chaos what should not take place in a state 
governed by the rule of law. For that reason, the Supreme Administrative Court 
ruled that the viewpoint expressed in the Constitutional Tribunal’s decision was 
not binding upon administrative courts and should not be applied by these courts36. 
Similar opinion was presented by the Supreme Court, which shared the opin-

33 For more details see the Constitutional Tribunal procedural decision of 28 November 
2001, ref. No. SK 5/01 (English summary: http://trybunal.gov.pl/fileadmin/content/omowienia/
SK_5_01_GB.pdf; visited September 1, 2018).

34 The Constitutional Tribunal’s procedural decision of 1 March 2010, ref. No. P 107/08. 
35 In the P 107/08 case the Constitutional Tribunal did not rule to the merits of the case, 

but it delivered the procedural decision to discontinue the proceedings due to the expiry 
of the challenged act’s binding force. The opinion concerning the reasons for the expiry of the 1945 
Regulation in 1958 was expressed not in the operative part of the decision but in the statement 
of reasons (obiter dictum).

36 The Supreme Administrative Court’s resolution of 10 January 2011, ref. No. I OPS 3/10. 
The Supreme Administrative Court underlined that the P 107/08 ruling was the Constitutional 
Tribunal’s procedural decision, as opposed to a judgment adjudicating the case to its merits. 
Procedural decisions of the Tribunal are not vested with the universally binding force within 
the meaning of Article 190(1) of the Constitution. Furthermore, opinions expressed merely in 
the reasoning part of a Tribunal’s judgments are not binding upon courts, what was also declared 
by the Tribunal itself (see the Constitutional Tribunal judgment of 26 March 2002, ref. No. SK 
2/01; English summary: http://trybunal.gov.pl/ fileadmin/content/omowienia/ SK_2_01_GB.pdf; 
visited September 1, 2018). 
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ion of the Supreme Administrative Court37. In consequence, the 1945 Regulation 
is still considered as being in force and thus may be applied. One may say that 
the continuity of the binding force of the said Regulation is the result of applying 
the rule of law principle by the Supreme Administrative Court.

7. CLOSING REMARKS

To sum up, I believe that the case law presented in this article – illustrating 
only a small part of the Polish administrative courts’ jurisprudence – prove that 
administrative courts frequently base their judgments directly on the Constitu-
tion, in particular on rule of law principle and the detailed principles stemming 
therefrom (inter alia, the principle of acquired rights protection, certainty of law, 
non-retroactivity of law, proportionality, loyalty of the state towards citizens). 

The analysis of administrative courts’ jurisprudence leaves no doubt what-
soever that in Poland application of the Constitution – including the rule of law 
principle – does not remain a monopoly of the Constitutional Tribunal. There 
are plenty of situations where administrative courts are capable to autonomously 
apply the Constitution without overstepping the Constitutional Tribunal’s scope 
of competence. Therefore, the Constitution and the rule of law principle are per-
manent elements of administrative courts’ every day activity. It is undisputable 
that the implementation of the rule of law principle in the Polish legal order is to a 
significant degree a contribution of administrative courts.
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Summary

In the light of Article 184 of the 1997 Constitution administrative courts verify 
the lawfulness of administrative decisions and some other acts of public administration. 
Furthermore, administrative courts may review the lawfulness, including the compliance 
with the Constitution, of the so called “enactments of local law” (referred to in Articles 
87(2) and 94 of the Constitution). Pursuant to Article 8(2) of the Constitution “The 
provisions of the Constitution shall apply directly, unless the Constitution provides 
otherwise”. This constitutional competence is addressed, inter alia, to courts. In practice, 
administrative courts apply Constitution in three ways: 1) pro-constitutional interpretation 
of laws, 2) referring the so called questions of law to the Constitutional Tribunal, 3) ruling 
in a case directly on the basis of a constitutional provision. The provision applied by 
administrative courts in most cases is Article 2 of the Constitution, which stipulates that 
“The Republic of Poland shall be a democratic state governed by the rule of law (…)”. 
The Article is focused on most important cases in which the rule of law principle was 
applied. Administrative courts, as well as other courts and the Constitutional Tribunal, 
consider the rule of law principle to be the source of several detailed principles, e.g. 
the certainty of law, the lex retro non agit principle, the loyalty of the State towards 
citizens, the citizens’ trust in the State and the law, the principle of proportionality. 
Each of these principles was referred to in the large number of administrative courts’ 
judgments as the basis of a ruling. This proves that the Constitution, in particular the rule 
of law principle, is one of the instruments utilized by administrative courts’ judges in 
their everyday work.

KEYWORDS

rule of law, Constitution, administrative courts, Supreme Administrative Court, 
Constitutional Tribunal, application of the Constitution, judicial review of law

Streszczenie

W świetle art. 184 Konstytucji RP z 1997 r. sądy administracyjne zajmują się kon-
trolą legalności decyzji administracyjnych i innych aktów wydawanych przez organy 
administracji publicznej. Co więcej, sądy administracyjne kontrolują legalność, w tym 
konstytucyjność, tzw. aktów prawa miejscowego, o których mowa w art. 87 ust. 2 
i art. 94 Konstytucji. Zgodnie z art. 8 ust. 2 Konstytucji: „Przepisy Konstytucji stosuje 
się bezpośrednio, chyba że Konstytucja stanowi inaczej”. Ta kompetencja konstytucyjna 
jest adresowana w szczególności do sądów. W praktyce sądy administracyjne stosują 
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Konstytucję na trzy sposoby: 1) prokonstytucyjna wykładnia ustaw, 2) przedstawianie 
Trybunałowi Konstytucyjnemu tzw. pytań prawnych, 3) wydanie orzeczenia bezpośred-
nio na podstawie przepisu Konstytucji. Przepisem najczęściej stosowanym przez sądy 
administracyjne jest art. 2 Konstytucji, który stanowi, że „Rzeczpospolita Polska jest 
demokratycznym państwem prawnym (…)”. Artykuł koncentruje się na najważniejszych 
sprawach, w których została zastosowana zasada państwa prawnego. Sądy administra-
cyjne, podobnie jak inne sądy i Trybunał Konstytucyjny, uznają zasadę państwa prawne-
go za źródło licznych zasad szczegółowych, np. zasady pewności prawa, zasady lex retro 
non agit, zasady lojalności państwa względem obywateli, zasady zaufania obywatela do 
państwa i stanowionego przez nie prawa czy zasady proporcjonalności. Każda z tych 
zasad była przywoływana w dużej liczbie wyroków sądów administracyjnych jako pod-
stawa rozstrzygnięcia. To dowodzi, że Konstytucja, a w szczególności zasada państwa 
prawnego, jest jednym z instrumentów wykorzystywanych w codziennej pracy sędziów 
sądów administracyjnych.

SŁOWA KLUCZOWE

zasada państwa prawnego, Konstytucja, sądy administracyjne, Naczelny Sąd 
Administracyjny, Trybunał Konstytucyjny, stosowanie Konstytucji, sądowa kon-
trola konstytucyjności prawa
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THE SYSTEM OF JUSTICE: EUROPEAN SAFEGUARDS

The state of democracy, human rights and the rule of law has rightly been per-
ceived as an imperative of European security. In the third Report of the Secretary 
General of the Council of Europe on this very subject, certain worrying tenden-
cies have been indicated which may endanger the security of our entire continent1. 
The migration crisis which generates a social, economic and political instability, 
the lack of agreed policy of the European states in this respect, terrorist attacks, 
racism, xenophobia, islamophobia, anti-Semitism, hate speech, territorial con-
flicts all create a climate for the acceptance of populism which knows no borders. 
These challenges should be met with a response in the form of a strong law based 
on international standards and a functioning separation of powers. However, what 
is observed in many countries is, as the Secretary General has mentioned, a spe-
cific legislative nationalism which rejects the well-established and applied system 
of standards and questions the competencies of the European system of justice, 
and which eliminates international treaties from the national legal space. These 
phenomena distort the established international legal order and are extremely 
dangerous signals to these states where democratic traditions have not yet been 
well grounded, and whose strength should, after all, lie in a system of justice 
which is fully independent from the legislative and executive powers.

1. EUROPEAN SAFEGUARDS OF THE SYSTEM OF JUSTICE

We shall try to find an answer to the question of whether there are European 
safeguards in the system of justice and whether they can serve as a dam halting 
the actions of state institutions who violate the fundamental standards of the rule 
of law. When performing such an assessment, we have to show the process 

1 State of democracy, human rights, and the rule of law. Populism, how strong are Europe’s 
checks and balances?, Report of the Secretary General of the Council of Europe 2017.
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of building the European toolkit for counteracting the destruction of democracy 
and the rule of law and human rights in the period of the last 30 years of the diffi-
cult process of European integration of the Central and Eastern European states. 
This historical context serves to present the processes of creation of European 
institutions and the construction of their instruments, which were to influence 
the transformations of states admitted to the first European organisation – 
the Council of Europe – which had at the time been shaping its identity for already 
forty years. This was all the first laboratory of ideas and principles on which 
the new system of law was built, and on which the rules of the functioning of insti-
tutions following the tri-division of power were based. The process of accepting 
new members to the Council of Europe was connected with differently specified 
acceptance conditions regarding the system of justice, the adoption of legal stand-
ards, and the functioning of a democratic state. The process of reaching more 
unity by the states, which was the statutory objective of the Council of Europe, as 
well as fulfilling the conditions for membership which stipulated the observance 
of the rule of law and human rights, was accompanied by a system of monitoring 
including all institutions of the Council of Europe and its most important treaties. 
The institutional and legal system was made, first and foremost, for the new mem-
ber states and, in consequence, for all the countries and institutions, with the aim 
of facilitating the overcoming of the historical lines of division in Europe. 

Have the member states of the Council of Europe reached the initially 
assumed level of harmonisation of legal systems, independence of the judiciary, 
and the rule of law after the almost 30 years of their membership? The question 
finds partial answer in the above-mentioned Report of the Secretary General, as 
well as in the previous one from 20162. The reports address a broader field which 
stretches beyond the judiciary and also encompasses the freedoms of speech, 
assembly and association, as well as the functioning of democratic institutions 
and inclusive societies.

What guarantees the respect for the rule of law are systems of law which 
ensure the common access to the system of justice. The assessment of the func-
tioning of the system of justice takes place on the basis of the following parameters: 
the independence of the judiciary, the effectiveness of procedures, the execution 
of court judgements, the legality and certainty of law, access to legal aid, the func-
tioning of legal associations. 

The assessment of the independence of the judiciary is related to judges and 
courts. In the case of 21 countries, this assessment reveals an unsatisfactory level 
of standards regarding the separation of powers, the undermining of the signifi-
cance of the system of justice and using it for political purposes, the lack of trans-
parency in the process of nominating judges, dysfunctional judicial councils and 

2 State of Democracy, Human Rights and the Rule of Law. A security imperative for Europe, 
Report by the Secretary General of the Council of Europe 2016.



 THE SYSTEM OF JUSTICE: EUROPEAN SAFEGUARDS 109

the domination of the executive power. In 27 states it has been observed that 
the effectiveness of the court procedures is unsatisfactory, and court proceed-
ings are excessively long. Legality understood as a process of appropriate produc-
tion of law, its application, implementation, as well as presence of legal certainty 
is often infringed by means, for example, of adopting law by a parliamentary 
majority without the necessary consultations and in violation of all possible prin-
ciples of correct legislation. 

The functioning of legal aid is also unsatisfactory, which is often a result 
of limited finances. 

The report which, as I have stressed, also encompasses many other problems 
gives examples of countries where the principles of the rule of law are being broken. 

The fundamental issue which is mentioned in the report is the way 
to strengthen the European democracy against populist attacks. Is the system 
of justice of the European states sufficiently resistant to political pressure? Are 
the constitutions and parliaments of countries guaranteeing a proper balance 
of powers? Is there a freedom of speech and assembly? Finally, are the media in 
the European states independent? 

Populism is a huge threat to democracy because, as it is stressed in the report, 
it jeopardises pluralism, leads to dismantling of democratic institutions, vio-
lates the principles of the separation of powers, presents a risk to the freedom 
of the media and the existence of the civil society and undermines human and 
minority rights. Both reports give examples of countries in which the principles 
of the rule of law, democracy and human rights are very clearly violated. Among 
these are Russia, Poland, Hungary, Azerbaijan, etc. 

The preservation of the rule of law has ever since 1949 been the undisputable 
principle of strengthening the statehood. It has been reflected in the jurispru-
dence of the European Court of Human Rights as well as in Article 3 of the Statue 
of the Council of Europe, which stipulates that “Every member of the Council 
of Europe must accept the principles of the rule of law and of the enjoyment by 
all persons within its jurisdiction of human rights and fundamental freedoms, and 
collaborate sincerely and effectively in the realisation of the aim of the Council as 
specified in Chapter 1”. It should be underlined that the jurisprudence of the ECHR 
has in many of its judgments referred to the principle of the rule of law, recogniz-
ing that this principle derives from all of the provisions of the Convention. 

This principle is specified in many of the documents of the Committee 
of Ministers and the Parliamentary Assembly of the Council of Europe as a foun-
dation of the democratic state which is characterised by a specific dynamism. It 
is also underlined that the rule of law is understood as: respect for the separation 
of powers, duty for the executive power to respect law, observance of the rule 
of compliance with the law, respect for legal certainty and the principle of res iudi-
cata, maintenance of judicial control of the executive power, exercise of the right 
to court, guarantee of a fair trial, existence of an effective appeals remedy. 
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Member states of the Council of Europe were also, in the initial period of their 
accession, fully understanding of the rule of law seeing that common values and 
common principles consolidate states and are an effective safeguard of the respect 
for human rights, democracy, and the rule of law. 

In 2010, the Committee of Ministers of the Council of Europe started a debate 
on the rule of law recognising that the absolute basis for respecting this principle 
is the independence of the judiciary.

In 2011, the Venice Commission adopted a report on the question of the rule 
of law3. The Commission has underlined the fact that although there are different 
definitions of the principle, it should be rather accepted that the common area 
filling the notion of “the rule of law” consists of: supremacy and certainty of law, 
prohibition of arbitrariness, access to an independent court, respect for human 
rights, non-discrimination, and equality before the law. 

In 2016, the Venice Commission prepared a broadened list of the assess-
ments of the above-mentioned principles, according to which it was possible 
to determine the state of the rule of law in different countries4. The list is a cer-
tain guide for parliaments, governments, non-governmental organisations and 
the civil society. It also takes into account the position of the European Union or 
the UN General Assembly5. Of course, the jurisprudence of the ECHR cannot be 
omitted here, as the Court has indicated the principle of the rule of law in many 
of its judgments. On the basis of the list compiled by the Venice Commission 
it is possible to assess the legal safeguards present in a state and to determine 
the improper practices or the badly established laws. It is underlined, at the same 
time, that the rule of law in its application cannot be limited only to the sphere 
of law, as the assessment should also include the important element of the obser-
vance of the legal culture. 

2. THE THREAT TO THE RULE OF LAW IN THE COUNCIL 
OF EUROPE MEMBER STATES. CASE OF POLAND

The Report of the Parliamentary Assembly on the states experiencing a threat 
to the rule of law mentions Poland next to countries such as Bulgaria, Moldova, 

3 Report on the rule of law – European Commission for Democracy through Law (Venice 
Commission Study No. 512/2009, adopted at the plenary session 25-26 March 2011).

4 The rule of law checklist adopted by the Venice Commission at its 106 Plenary Session 
(Venice 11-12 March 2016).

5 Communication from the European Commission to the European Parliament and 
the Council „A new framework to strengthen the rule of law”, COM (2014) 158 final.
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Rumania or Turkey6, and points to the violations of the rule of the independence 
of the judiciary, as well as to the fact that the recommendations of the Venice 
Commission on the Constitutional Tribunal have not been implemented. Mech-
anisms have been indicated which would help guarantee the principle of the rule 
of law and prevent the dismantling of court institutions. 

Taking into account the numerous threats to the rule of law, it has been rec-
ognised that it is a danger of a systemic nature. This problem is mentioned in 
numerous documents and monitoring reports of the Council of Europe organs7.

Apart from the opinions of the Venice Commission that indicate numerous 
violations of the rule of law in reference to the reforms of the system of justice, 
there are also GRECO reports which present evaluations of reforms from the point 
of view of corruption prevention. In recent years, the recommendations for Poland 
underlined the fact that the changes introduced in the field of the new retirement 
age of judges, the disciplinary procedures, nominations of presidents and deputy 
presidents of common courts as well as the manner of adopting law, all indicate 
that there is a risk of corruption8.

GRECO is an organ of the Council of Europe for the prevention of corruption. 
It should be mentioned that the report on Poland has been prepared on the basis 
of the so called rule 34. It is an extremely rare case and is applicable in a situa-
tion of utmost danger where changes in law in a given state can generate threat 
of increased corruption. This special case now is Poland. GRECO has also 
indicated the unfavourable changes introduced in reference to common courts, 
the National Council of the Judiciary and the Supreme Court, which infringe 
the principle of the separation of powers, give a privileged position to the exec-
utive branch, and paralyse the system of justice. What has also been taken 
a note of is that even the most fundamental principle of the Council of Europe, 
i.e. the election of 50% of the National Council of the Judiciary by peer judges, 
has been violated. The introduction of a chamber in the Supreme Court which 
is to deal with the extraordinary complaints and the very construction of such 
a complaint make it possible to move proceedings which have been completed 
after 1997, thus constituting a grave infringement of the principles of the Council 
of Europe. Furthermore, the system of disciplinary proceedings against judges 
has been shaped by, among others, the act of law on the Supreme Court and is yet 
another serious violation of the fundamental principles of the Council of Europe 
and a grave threat to the state and rule of law. 

The accumulated effect of the numerous opinions of European organisations 
addressed to Poland in relation to the violation of the independence of the judici-

6 New threats to the Rule of Law in the Council of Europe Member States: selected examples, 
doc. 14405, 25 September 2017.

7 State of Democracy, Human Rights and the Rule of Law. Role of institutions. Threats 
to institutions, Report of the General Secretary of the Council of Europe 2018.

8 Ad hoc Report on Poland (Rule 34), Greco-AdHocRep(2018)1.
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ary can also be observed in the Report of the UN Special Rapporteur on the inde-
pendence of judges and lawyers9.

The report illustrates the deeply reaching destructive actions against the sys-
tem of justice in Poland. The Special Rapporteur has referred to the reform 
of the entire system of justice. 

In the process of reforms, as the Special Rapporteur has underlined, it is nec-
essary to have the participation of not only the judicial, legislative, and executive 
powers, but also the country’s Commissioner for Human Rights and the civil soci-
ety. Reforms should take place in line with the recommendations of the OSCE/
ODIHR, the Venice Commission, and the European Commission. What is also 
mentioned in the report is the political climate of the reforms implemented, in 
the spirit of a broad scale campaign against the courts and undermining pub-
lic trust to courts in Poland. The report also mentions the Constitutional Tribu-
nal, whose composition and publication of judgements has been left in the remit 
of the executive power. 

As far as the act of law on the system of common courts is concerned, the dis-
cretionary rights of the Minister of Justice in nominating and removing presidents 
of courts was criticised, as well as the introduction of a new retirement age for 
judges and the discretionary entitlements of the Minister of Justice in prolonging 
the active careers of judges up to the age of 70. Issues concerning the retirement 
age are related not only to the judges of common courts but also to the judges 
of the Supreme Court who, pursuant to the new act of law, are to retire at the age 
of 65 unless the President accepts their request to continue their adjudicating 
activity until the age of 70. Moreover, the termination of the constitutionally guar-
anteed term in office of the First President of the Supreme Court and the auto-
matic immediate retirement of judges from the Military Chamber, the introduction 
of judges to the Chamber dealing with extraordinary complaints and to the Dis-
ciplinary Chamber have also been a cause of strong objections of the Rapporteur. 

Other issues that met with strong criticism are the regulations on the National 
Council of the Judiciary, which has been underlined by, for example, the Pol-
ish Section of the Commission of Lawyers as well as the Consultative Council 
of European Judges10. 

In July 2018, the European Commission launched a procedure against Poland 
in reference to the adoption of the act of law on the Supreme Court. The basic 
issue argued by the Commission was the lowering of the retirement age of judges 
and the violation of the principles regarding the tenure of the First President 
of the Supreme Court. At the same time, the Supreme Court addressed the Court 
of Justice with prejudicial questions regarding the problem of the lowering 
of the retirement age of judges and the fear of violating the directive on equal 

 9 Report of the Special Rapporteur on the independence of judges and lawyers on his mission 
to Poland, A/HRC/38/38/Add.1, 18 June-6 July 2018.

10 CCJE BU (2017)5 REV. – 7 April 2017.
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treatment in employment and work. The Supreme Court turned to the CJEU ask-
ing to apply a fast-track procedure in revolving the said case. At the same time, 
it was decided to apply the Code of Civil Procedure and to suspend the act of law 
on the Supreme Court in reference to the judges who would have to leave on retire-
ment. The CJEU will decide soon in case of the National Council of Judiciary. 
This all created the background of a very serious dispute between the Supreme 
Court, the Supreme Administrative Court and common courts, and the politi-
cians of the party in power with regard not only to the judges who were to leave 
on retirement but also to the tenure of the First President of the Supreme Court, 
which was planned to be terminated despite its 6-year time guarantee provided 
for by the Constitution, and other fundamental issues like the competence of the 
National Council of Judiciary.

The prejudicial questions asked by the Supreme Court and the common 
courts turned out to be an extremely effective legal instrument and a weapon in 
“defending” domestic courts. It can be expected that such questions will be posed 
to the CJEU ever more often and that the Court’s responses will help defend 
the independence of the system of justice. The most effective instrument strength-
ening the independence of the system of justice and the impartiality of judges 
is the procedure against the state launched by the European Commission. It is set 
forth in Article 258 of the Treaty on the Functioning of the European Union and 
makes it possible for a state to withdraw from provisions of law which are in vio-
lation of the European legal solutions. At the same time, remembering of the duty 
to ensure effectiveness of the EU law, the CJEU can also impose an obligation 
on a state to implement the so called interim measures11. It should be underlined 
that assuring the impartiality of judges and the independence of courts can also 
be executed in a procedure before the European Court of Human Rights. In other 
words, the existing European safeguards of the independence of the system of jus-
tice and impartiality of judges can be a very effective form, though not the only 
one, halting the destruction of the principles of the rule of law and, in particular, 
the system of justice. There is an urgent need to arrange for a permanent moni-
toring of the observance of the basic values guaranteed in Article 2 of the Treaty 
on the European Union by the countries. It should be underlined, however, that 
the initial actions undertaken by the European Commission and the CJEU against 
Poland have effectively stopped the violation of law aimed at the Polish Supreme 
Court. However, there are many other guarantees to enforce respect of the rule 
of law, human rights and democracy in all the member states of the Coun-
cil of Europe which can be used by all institutions of the Council of Europe. 
The most efficient one is of course the jurisprudence of the ECHR but we should 
also mention other type of instruments like Commissioner’s for Human Rights 

11 Such measures have been applied in the procedure against Poland which made it possible 
for the judges to return from retirement. 
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reports, Parliamentary Assembly’s reports, reports of the Conference of INGOs, 
CPT, GRECO, etc. All these reports create a critical mass illustrating the level 
of dismantling of the institutions of the member states and backsliding of their 
basic standards12. What should be done to ensure a better implementation of these 
recommendations? It is the most important challenge for the EU and the Coun-
cil of Europe nowadays. Without a better coherence and a closer cooperation 
between the EU and the Council of Europe as well as the UN bodies a full respect 
for democracy, the rule of law and human rights will not be ensured.
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Summary

The rule of law, human rights, and democracy are the three pillars of functioning 
of the European states. The concept of the rule of law is very deeply rooted in the idea 

12 The European Parliament has adopted a resolution on the need to create a complex EU 
mechanism for the protection of democracy, Rule of Law, and fundamental rights, 14.11.2018.
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of the European integration since 1949 when the Council of Europe was established. 
The rule of law is understood as: respect for the separation of powers, duty for 
the executive power to respect law, observance of the rule of the compliance with the law, 
respect for legal certainty and the principle of res iudicata, maintenance of judicial 
control of the executive power, exercise of the right to court ,guarantee of a fair trial 
and existence of an effective appeals remedy. In many countries rule of law are in 
danger. That is why European safeguards plays an important role.European safeguards 
means different instruments in form of monitoring reports of the Council of Europe 
institutions , opinion of the Venice Commission, fact finding missions etc. which creates 
a critical illustration of the situation of the member states. The EU law creates the legal 
procedures based on the art. 7 of the EU Treaty as well as on the art. 258 of the Treaty 
of the Functioning of the EU which effectively can stop rule of law backsliding in the EU 
countries. On the side of the member states of the EU the preliminary ruling procedure 
can effectively stopped the violation of the EU law and principles. European safeguards 
are not limited to the European institutions. The UN reports on democracy, rule of law 
and human rights contribute fundamentally to the proper implementation of these 
principles. In order to respect fully the rule of law, democracy and human rights a closer 
cooperation and a better coherence is needed. The way how the violation of the rule 
of law, democracy and human rights were limited in Poland shows the importance and 
effectiveness of the European the European safeguards.

KEYWORDS

independence of judiciary, preservation of the rule of law, European safeguards 
of the system of justice, respect for human rights

Streszczenie

Rządy prawa, prawa człowieka i demokracja to trzy filary, na których opiera się 
funkcjonowanie państw europejskich. Idea rządów prawa jest głęboko zakorzeniona 
w filozofii integracji europejskiej od czasu ustanowienia Rady Europy, a więc od 1949 
roku. Rządy prawa są rozumiane jako poszanowanie dla podziału władz, obowiązek wła-
dzy wykonawczej respektowania prawa, zachowanie zasady działania zgodnego z pra-
wem, poszanowania pewności prawa i zasady res iudicata, zachowanie sądowej kontroli 
egzekutywy, realizowanie prawa do sądu, gwarancja rzetelnego procesu oraz istnienie 
skutecznego środka odwoławczego. W wielu państwach rządy prawa są zagrożone. Dla-
tego europejskie zabezpieczenia spełniają ważną rolę. Należy je rozumieć jako różne 
instrumenty w postaci raportów monitoringowych instytucji Rady Europy, opinii Ko-
misji Weneckiej, misji mającej na celu ocenę sytuacji w danym państwie. Tworzą one 
pewien krytyczny obraz pozwalający na obiektywną ocenę funkcjonowania państwa, 
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jego instytucji i prawa. Prawo UE stworzyło procedury na podstawie art. 7 Traktatu 
o Unii Europejskiej, art. 258 Traktatu o Funkcjonowaniu Unii Europejskiej, które mogą 
efektywnie powstrzymać naruszenia zasady rządów prawa w państwach członkowskich. 
Istnieje również instytucja pytań prejudycjalnych, które także mogą taką rolę spełnić. 
Europejskie zabezpieczenia to także raporty ONZ dotyczące rządów prawa, praw czło-
wieka i demokracji, które przyczyniają się do właściwego stosowania tych zasad. Aby 
jednak proces hamowania naruszeń rządów prawa, demokracji i praw człowieka był bar-
dziej skuteczny niezbędna jest bliższa współpraca i koordynacja podejmowanych dzia-
łań. Dotychczasowe doświadczenia dotyczące ograniczania naruszeń tych zasad w Pol-
sce wskazują na wagę i skuteczność oddziaływania europejskich zabezpieczeń.

SŁOWA KLUCZOWE

niezależność wymiaru sprawiedliwości, zachowanie rządów prawa, europejskie 
zabezpieczenie systemu wymiaru sprawiedliwości, poszanowanie rządów prawa
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THE RULE OF LAW IN TURKEY: SOME PROCEDURAL 
ASPECTS IN CRIMINAL CASES

Thank you for inviting me to the Conference of the Rule of Law organized 
by University of Warsaw to celebrate 20th anniversary of the Center for American 
Law Studies. I am the director of Institute for Global Understanding the Rule 
of Law (IGUL) which is established at Bahçeşehir University Faculty of Law in 
Istanbul and celebrating 15th anniversary of it’s foundation. 

I am reporting here the development of the main principles of the Rule of Law 
during the parliamentary democracy age in Republic of Turkey. I am excluding 
the regulations under the presidential democracy Turkey has adopted in 2018. 
The Presidential government system is developing while it’s application, and we 
may draw the consequences of this essential transformation only in the future.

1. THE PRINCIPLE OF THE RULE OF LAW

1.1. THE CONCEPT OF THE RULE OF LAW

The principle of the Rule of Law which has its roots in medieval England, 
started to influence the Ottoman Empire in 1839, when the Sultan issued the Impe-
rial Edict of Reorganization, and promised to share his power with the Parliament. 
As a consequence1, some basic laws have been adopted from France, and secular 
law as well as religious law had been applied side by side2. After the establishment 
of the Parliament of the new Turkish Republic under the leadership of Atatürk on 
23 April 1920, religious laws and courts have been repealed in 1924.

1 The source of law until then were religious rules stemming from Quran and the ruling 
power was devoted only to the Sultan.

2 After the advocacy was incorporated into the criminal justice system in 1875, secular 
courts were established in 1879, and the office of the Public Prosecution was adopted.
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The principle of the Rule of Law is laid down in the Article 2 of the Consti-
tution of 1982: The Republic of Turkey is a democratic3 secular and social state, 
governed by the Rule of Law. This principle is the pillar of democracy, fosters 
the diversity and equality amongst people.

The Constitutional Court has been established in 1961 and contributed in 
a great deal to the better understanding of the Rule of Law in Turkey.

The first function of the Constitutional Court deals with norm control which 
prevents the Parliament from passing a law that is not in line with the Rule of Law. 
Executives and judges handle individual cases, but legislature should general-
ize4. Decisions related to the norm control are binding for everyone, including 
the executive (Article 153 AY). 

The Constitutional Court rendered several decisions based on the definition 
of the State Governed by the Rule of Law, emphasizing the following aspects: “A 
state governed by the Rule of Law is a state which makes actions and interactions 
that are conform with law; it respects, protects and furthers human rights that 
may be limited in accordance to the rules set by the Constitution and by law, but 
the essence of the right is inviolable; it establishes and maintains a just legal order 
in every field of legal interactions; it refrains from situations and actions violating 
the Constitution; it considers himself bound with the Constitution and the supreme 
principles of law, and it is a state that is open for legal control by the justices”5.

The second function of the Constitutional Court deals with ruling on individ-
ual applications against government actions6. Petition with the Constitutional Court 
is open for individuals after exhausting all ordinary remedies, such as opposition 
or appeal procedures. However, there is no clear regulation saying that decisions 
of the Constitutional Court related to the individual applications are binding7.

The next step after the ruling of the Constitutional Court is an individual 
application with the European Court of Human Rights8.

3 The notion of democratic society is linked to the principle of the Rule of Law (European 
Court on Human Rights “ECtHR” United Communist Party of Turkey and Others v. Turkey, 
30 January 1998, § 45).

4 Statutes that are not in line with the Rule of Law are criticized as being undemocratic. See 
A. Scalia, The Rule of Law as a Law of Rules, “University of Chicago Law Review” 1989, Vol. 56, 
No. 4, p. 1176.

5 G. Özkan, Anayasa Mahkemesine Göre Hukuk Devletinin Anlamı ve Yargının Konumu 
[The Meaning of the Concept of the Rule of Law According to the Constitutional Court and 
the Position of the Judiciary], “Türkiye Adalet Akademisi Dergisi” 2010, issue 1.

6 Adopted by the referendum on 12 September 2010, individual application to the Court 
of Constitution is designed as a relief for ECtHR in order to reduce the number of application 
stemming from Turkey.

7 Therefore, the executive sometimes try to avoid to comply with unfavorable decisions, 
rendered against it’s interests.

8 Turkey has adopted the jurisdiction of the ECtHR in the field of individual petition in 1987. 
From that date on rulings of the ECtHR have influenced the legislation and application of law in 
Turkey. 



 THE RULE OF LAW IN TURKEY... 119

1.2. THE SUPREMACY OF LAW

Adherence to the law, or the supremacy of law is one of the layers of the Rule 
of Law. All citizens and the government must obey and follow the law9. Also 
the Legislator is bound by the Constitution and the supreme principles of the Rule 
of Law. If the Legislator violates these rules, it loses it’s legitimacy10. The control 
lies in the judges, as their function is to resolve conflicts in applying the law.

The Rule of Law has also a formal understanding which means that the state 
is bound with statutes. As the individuals use legal provisions to guide their 
actions, all law should be prospective, stable, open, clear and should not be vague 
or retroactive. In a state governed by the Rule of Law, the influence of arbitrary 
governmental power must be prevented by the supremacy of regular laws. State 
officials exercising arbitrary power must be responsible for their illegal behavior, 
since every citizen is subject to the ordinary law and to the jurisdiction of ordi-
nary courts. 

The principle of equality before the law is also located as one of the general 
principles under the roof of the Rule of Law. This means that, without any dis-
crimination, persons in the same situation will be subject to the same treatment 
before the law. The principle prohibits discriminatory laws and includes the right 
to equal access to the courts and equal procedure before the courts.

1.3. THE PRINCIPLE OF LEGALITY

The principle of legality and the legal certainty are other fundamental aspects 
of the Rule of Law. The types of crimes and all sanctions, aggravating and miti-
gating reasons, as well as measures of security must be determined by law (Arti-
cle 38/1 AY, Article 2/1 TCK)11. 

The principle of legality is enshrined in Article 7 ECHR as an essential ele-
ment of the Rule of Law: The quality of criminal statutes must be satisfactory. 
This standard was not met in Article 220/6 of the Turkish Criminal Code (TCK) 
which makes it a crime committing crimes on behalf of an illegal organization 
without being member of it. ECtHR ruled in the case of Işıkırık v. Turkey, that this 
provision was not foreseeable, thus lacking of clarity12.

 9 Decision of the Turkish Court of Constitution (AnyM) October 11, 1963, No. 243; AnyM 
November 29, 1966, No. 44, AnyM March 18, 1976, No. 18, and AnyM May 5, 1979, No. 28.

10 AnyM March 27, 1986, No. 111 and AnyM June 16, 1992, No. 39.
11 Adultery is one of crimes against God in Quran, it was also a crime under the repealed 

Criminal Code. The Court of Constitution annulled this provision based on inequity between 
the definition of adultery of men and women. The new Criminal Code does not include this crime.

12 Işıkırık who stayed in pre-trial detention for four years and eight months was charged with 
making propaganda for a terror organization by doing victory sign in a demonstration in a funeral 
and convicted to imprisonment. The ECtHR ruled that the lack of clarity of the criminal statute 
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All norms must be foreseeable so that the individuals can trust the state in 
all their actions and transactions. In a state of law, all statutes must be done in 
a way to enable the citizens to predict the consequences of their actions. It is also 
necessary that legal regulations are clear, understandable, practical and objective 
in order to avoid any doubt against governmental interference. 

2. THE RULE OF LAW AND CRIMINAL PROCEDURE

There are relationships between the Rule of Law, human rights and judicial 
control in connection with the independence of the judiciary and open hearings 
without excessive delays.

The security of investment, economic confidence and the growth of the social 
welfare all depend on a well functioning administrative and judicial system under 
the Rule of Law and the principles of fair trial13.

In reality, the notion of the Rule of Law will be effective by the rulings 
of judges that reflect a set of criteria, rules, customs which are a part of the polit-
ical and legal culture.

2.1. THE SUBSTANTIVE FAIR TRIAL PRINCIPLES

Fair trial, one of the most important aspects of the principle of the Rule of Law, 
recognizes rights for the suspect and the accused, which ensure that the govern-
ment is accountable and transparent.

The right to a fair trial is existing in Article 38 of Turkish Constitution, but 
is mentioned only by wording, and the contents of this principle will be derived 
from the Article 6 of ECHR, as this Convention is a part of domestic legal order 
of Turkey according to the Article 90/5 of the Constitution: In case of a conflict 
between the provisions contained in the Constitution and international treaties, 
treaties related to human rights and fundamental freedoms take precedence over 
the constitutional regulations, if ratified by the National Grand Assembly. Thus 
decisions of the Constitutional Court rendered upon individual application may 
apply ECHR as a tool and reflect the principles of the Rule of Law enshrined in 
this norm into the domestic legal order. 

resulted in a violation of Işıkırık’s freedom of assembly and association (Murat Işıkırık v. Turkey, 
14 November 2017, § 63). 

13 ECtHR Golder v. UK, 21 February 1975, § 34; Amuur v. France, 25 June 1996, § 50; Engel 
v. the Netherlands, 8 June 1976, § 69.
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A strong administration of justice in both civil and criminal matters helps 
to keep crime rates low and contributes to be free from fear of crime. All crimes, 
but especially crimes committed by the state agents must be investigated prop-
erly, and the outcome of the criminal proceedings should be enforced14.

The proper administration of justice ensures also the application of individual 
fair trial rights which should be enforced from the moment of arrest until the exe-
cution of the final judgment. 

Tribunal established by law is the first important aspect of a fair and pub-
lic hearing (Article 36/1 and 138/1 AY). The Act on Courts Organization dated 
26 September 2004, No. 5235 regulates the structure of ordinary courts in Tur-
key. There are courts of the first instance for general jurisdiction and courts for 
heavy crimes, together with juvenile courts. Military courts have been abolished 
recently15. The second level of courts are the Regional Courts of Appeal which 
act as fact and law review16. The third level is the Court of Cassation in Ankara, 
a law only review court.

The jurisdiction of courts are regulated by law. Courts shall not make rulings 
beyond their jurisdiction17. Exceptional courts shall not be established in order 
to try a crime after it has been committed. A body that gives only advisory deci-
sions may not be considered as a court in the sense of the Convention.

All decisions and judgments of courts must be furnished with motives. There 
are differences between the details of court decisions: The motives of a decision 
on wire taps at the preliminary investigation phase may be covering minimum 
aspects of facts, but a court judgment on conviction must be detailed. A satis-
factory motive should give at least answers to the requests of the petitioner. As 
the Constitution (Article 143 AY) and the Criminal Procedure Code (Article 
34 CMK) require motives as a must, the absence of or a poor motive violates 
the principle of legality.

14 ECtHR Okkalı v. Turkey, 17 October 2006, § 65.
15 Military courts had been established as a single judiciary at the time of Ottoman Empire 

in 1837. Military Court of Cassation (1962) and Military High Administrative Court (1972) were 
founded in the Republic era. The presence of military members at state security courts had been 
criticized by the ECtHR on the grounds that they were not independent and impartial, which 
resulted in the decisions of violation of fair trial rights on many occasions. In order to provide unity 
in the judiciary, all military courts were abolished with the Constitutional amendment in 2017 and 
their duties were transferred to the general criminal courts.

16 After the repeal of courts of appeal on fact and law (istinaf ) in 1924, the Court of Cassation 
remained the only court of legal remedy. Due to accumulating all cases from the whole country, 
the case load of this court became very intense, increasing in number, and the chamber could not 
help to overcome delays. As a consequence, Regional Courts of Appeal have been re-introduced in 
2016 which have civil and criminal divisions. 

17 ECtHR Belilos v. Switzerland, 1988.
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The independence of judiciary, an essential element of a democratic state, 
is the outcome of separation of powers between the executive and the judiciary 
and ensures the establishment of the Rule of Law that protects the human rights. 

The actual independence of judges is related to the procedure for their 
appointment, the security of their tenure, promotion, transfer and suspension 
of their functions. Members of tribunals may be appointed by the executive18 or by 
the legislative power. Important is the duration of their office term. This should be 
long enough to be immune from the pressure of the executive19. The government 
should not attack on the judiciary in cases of unfavorable court rulings20.

The Council of the Judges and Prosecutors is empowered for the appointment 
of judges and prosecutors in Turkey. This constitutional body (Article 159 AY) 
which has thirteen members, is theoretically designed to be independent from 
the executive, as seven members are elected by the National Grant Assembly. But 
the executive has a substantial influence on the election of members: Four mem-
bers are elected by the State President and the State Secretary to the Ministry 
of Justice is the natural member of the Council; the Minister of Justice is the head 
of it. This composition of the Council of the Judges and Prosecutors is in power 
since the amendment done by the Act No. 6771 in 201721.

There is another discussion in Turkish Law related to the independency 
of public prosecutors. Some argue that prosecutors should be as independent as 
judges, but we take the view that being the state party in a criminal case, pros-
ecutors may not be independent like judges. However, they should have some 
guarantees related to the office they are performing. 

The concept of the impartiality of justices is a core principle laid down in 
the Penal Procedure Code (Article 22 CMK). The amendment to the Constitution 
made in May 2017 by the Act No. 6771 secured this concept at the constitutional 
level (Article 9 AY).

A tribunal must satisfy the requirements of independence from the parties as 
well. The ECtHR has considered consistently held that military judges sitting as 

18 ECtHR Campbell and Fell v. United Kingdom, 28 June 1984, § 79; Clarke v. United 
Kingdom, 2005.

19 The ECtHR has developed the following criteria in order to establish if a judicial body 
is independent or not: (a) the manner of appointment, (b) the term of office, (c) the existence 
of guarantees against outside pressure and (d) the appearance of independence (Incal v. Turkey, 28 
June 1984; Pohoska v. Poland, 10 January 2012). 

20 For example, shortly after the judgment of ECtHR in case of Selahattin Demirtaş v. 
Turkey (No. 2), rendered on 2 November 2018, holding that there was a violation of Article 5§3 
of the Convention, there were some critics against this ruling.

21 Prior to this statute, the then high Council of Judges and Prosecutors was composed 
of twenty-two members and twelve spare members: Ten members and six spare members were 
elected by their peers. This election process by their peers resulted in illegal groupings taking 
control over the Council which have allegedly played role in the failed coup of 15 July 2016.
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members of the state security courts is questionable in respect of their depend-
ency to the executive22. Judges must also appear independent23.

The right of access to the courts is another aspect of the principle of the Rule 
of Law. Every individual must have been provided with the opportunity to have 
his or her case heard. The state cannot restrict or eliminate judicial review in cer-
tain fields or for certain classes of individuals. 

The right of access to court ought to be effective. This means that the indi-
vidual must have a clear, practical opportunity to challenge an act that is an 
interference with his rights. There should be no obstacles in the way of bringing 
a criminal case in front of the court. However, the right of access to court is not 
absolute and it may be subject to limitations. In Turkey, there are some statutes 
that require an authorization of the executive in order to try a civil servant, or 
prevent suing state officials related to the crimes committed in the course of sup-
pressing the uprising of 15 July 2016.

There is a unique regulation in Turkish Penal Procedure Code under the name 
of delayed announcement of the judgment: If the conviction is related to an 
imprisonment term less than two years, and the accused who covered all dam-
ages of the victim has no prior conviction of an intentional crime, and the court 
is of the opinion that he would not reoffend, the court may drop the case (CMK 
231/6). This provision has been broadly applied in recent years, but has also been 
criticized by the ECtHR for causing an ineffective punishment policy especially 
in cases of crimes committed by civil servants24. Similarly, at the early stages 
of the investigation, the public prosecutor may close the procedure, if the crime 
falls under the mediation regulations (Article 253/1 CMK), and if the parties 
agreed on a compensation under the guidance of the mediator.

The administration has an obligation to execute final judgments. This is an 
essential characteristic of the State subject to the rule of law, and a consequence 
of the right to access to court. If a final judgment is not executed, this situa-
tion affects the principle of a law-based state, founded on the rule of law and 

22 ECtHR Öcalan v. Turkey, 12 May 2005, §§ 112 and 114. 
23 In this regard, two decisions, which were rendered when State Security Courts were 

existing in Turkey, are Case of Incal v. Turkey and Case of Çıraklar v. Turkey. The European 
Court of Human Rights regarded the participation of a military judge on the panel and a military 
public prosecutor as a violation of the independence of judges. These judgments resulted in an 
amendment to the Constitution and to the Act on State Security Courts, but did not prevent further 
judgments finding that Article 6 had been violated, such as the ECtHR decision in Case of Sadak 
and Others v. Turkey. Upon this decision, the Constitution and procedural laws have been amended 
as well. But soon afterwards some courts of general jurisdiction were empowered to hear cases 
related to terrorism, and specialized terror courts emerged again. 

24 ECtHR Böber v. Turkey, 9 April 2013, and Taylan v. Turkey, 3 July 2012. Turkish Court 
of Constitution ruled at the same direction in it’s decision dated 10 December 2014.
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the principle of legal certainty25. Where the administrative authorities execute 
a final judgment, this shows that the State is in compliance with the princi-
ple of to the Rule of Law and that there is a proper administration of justice26. 
The enforcement of final judgments in private disputes may require the assis-
tance of the police, in order to avoid any risk of private justice which is contrary 
to the Rule of Law27.

There must be a consistency between final judgments of different courts 
related to the same legal issues. The role of the Court of Cassation in Turkey 
is assuring the unified application of criminal statutes28. After establishment 
of Regional Courts of Appeals in 2016, there was a need for a mechanism that 
would help in cases of divergent rulings at this level. The law-maker helped this 
situation by amending the Article 35 of the Act on Organization of Courts No. 
5235. This new provision enables the Court of Cassation to give a decision in 
cases of divergence29.

In Turkey there are some extraordinary ways of legal remedies against final 
decisions or judgments30. However, where a court has finally determined an 
issue, this ruling should not be called into question. Regulations which allow for 
the quashing of a final judgment for an indefinite period of time are incompatible 
with the principle of legal certainty which requires that the principle of res iudi-
cata be respected.

2.2. SPECIAL FAIR TRIAL RIGHT

Special fair trial rights are regulated in ECHR under the third paragraph 
of Article 6. The first right under this section is to be informed promptly and 
in detail about the nature and cause of the accusation in a language which one 
understands. The second special fair trial right is to have adequate time and facil-
ities for the preparation of defense (Article 6/3-a ECHR). The third special right 

25 ECtHR found that there was a breach of Articles 6 and 8 (procedural aspect) 
of the Convention since the production at a gold mine continued after the final judgment ordering 
its termination (Taşkın and others v. Turkey, 30 March 2005, §136). 

26 Hornsby v. Greece, 24 February 1997, § 41; Antonetto v. Italy, 20 July 2000, § 28; Surugiu 
v. Romania, 20 April 2004, § 65. 

27 ECtHR Matheus v. France, 31 March 2005, § 70.
28 ECtHR considers the existence of conflicting decisions within the supreme court level 

contrary to the principle of legal certainty, which constitutes one of the basic elements of the Rule 
of Law (Beian v. Romania, 6 December 2007, § 39). 

29 Decision of ninth Chamber of the Court of Cassation, 5 November 2018, K.2018/11325. 
30 The Minister of Justice has the power to give a written order to the Attorney General 

to seek review of a final judgment of the Court of First Instance, or any decision of a magistrate 
that is res iudicata, if this judgment of the court or judicial decision was not previously reviewed 
in any way by the Court of Cassation (CMK 309) and this review is designed to improve the law 
and unify the application of the law in the county. 
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is to defend oneself in person or through legal assistance of his own choosing or, 
if one has not sufficient means to pay for legal assistance, to be given it free when 
the interests of justice require so (Article 6/3-c ECHR).

There is a mandatory defense attorney clause under Turkish Criminal Pro-
cedure Code (Article 150 CMK)31. This lawyer will be appointed by the local 
Bar Association, but the fee of his service is provided by the Public Prosecution 
Office. Since the fee for bar-appointed lawyers is lower than average lawyer fees, 
the service provided by them is sometimes not satisfactory. Even in such cases 
the state is under the obligation of appointing a competent lawyer. However, in 
line with the landmark decision of the ECtHR in the case of Salduz32, the mere 
presence of a lawyer during the police interrogation has cut down the allegations 
of torture in a great deal.

Every one has the right to examine or have examined witnesses against him 
and to obtain the attendance and examination of witnesses on his behalf under 
the same conditions as witnesses against him (Article 6/3-d ECHR). This rule is 
weakened by some exceptions related to organized crime and to the protection of 
vulnerable victims.

In cases of witness protection programs, the identity of the witness, whose 
life would be in danger if he testified in open hearing, may be kept secret, or the 
hearing may be conducted through video-conferencing while the image and voice 
of the witness shall be disguised (Article 58 CMK). Such procedure should not 
prevent the producing all evidence at the courtroom33 and the accused should be 
in a position to ask all his questions to the witness34.

The audiovisual system (SEGBIS) was introduced to Turkish legal system by 
the Criminal Procedure Code in 2005 in order to strengthen the victims’ rights. 
This procedure enables parties, witnesses and experts in a court proceeding to be 
involved in a hearing from a remote location (Article 236/2 CMK). Meanwhile, 
the application of this technology has been broadened to witness hearings (Article 
180/5 CMK), to the interrogation of suspects after the arrest in investigation phase 

31 The police must inform the suspect of his rights during the arrest, and if he requests so, 
he has the right to have his counsel present during the interrogation (Article 150/1 CMK). For 
children and for suspects of crimes carrying imprisonment at the lower level of more than five 
years, there is an obligation to appoint a lawyer if the suspect does not already have one (Article 
150/2 and 150/3 CMK). 

32 Salduz, a 17 year-old boy, who had participated in an unlawful demonstration was arrested, 
and confessed while being interrogated by the police in the absence of his lawyer. Access to lawyer 
was denied as the crime he was suspected of was an offence related to the national security. A 
medical report stated that Salduz had no trace of ill-treatment on his body (§ 13,14). Later he 
confessed before the public prosecutor and the investigating judge as well. He was subsequently 
allowed access to a lawyer and sentenced based on the alleged facts. The ECtHR ruled that denying 
legal assistance to Salduz while he was held and interrogated in police custody was a violation 
of his right to a fair trial (Salduz v. Turkey, 27 November 2008). 

33 Barbera, Messegue, and Jabardo v. Spain, 1988. 
34 Bremont v. Belgium, 1989.
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(Article 94 CMK), as well as to the interrogation of the accused during the main 
hearing at prosecution phase (Article 196/4 CMK)35.

The second exception to the rule of asking questions to the witness directly to 
his face at the courtroom has been created in order to protect vulnerable victims. 
In cases related to children and sexual offenses there may be a secondary victim-
ization through confrontation of the victim with the offender. 

At the early stages of the investigation, Child Monitoring Centers and Uni-
versity Child Protection Centers make the initial step. The public prosecutor goes 
to this center and poses his or her questions to the child victim about the alleg-
edly committed crime through an expert-interviewer. This conversation shall 
be recorded and used as an evidence at the mean hearing (Article 58/3 CMK). 
The downside of this procedure is cutting the defense rights: The suspect or his 
defense attorney can not ask questions to the victim at this hearing. 

Since the application of Child Monitoring Centers are limited to the investi-
gation phase, the Ministry of Justice has launched a plan in 2017 for establishing 
specially designed judicial interview rooms in courthouses to be utilized dur-
ing the main hearing at the trial36. Research shows that victims from vulnerable 
groups may suffer a secondary victimization from the complexity of judicial pro-
cess. A judicial interview room in the courthouse is equipped with high-tech-
nology and designed to minimize secondary victimizations. This ensures safe 
and less intimidating judicial interview, conducted in accordance with the age, 
the level of development and the psychology of children or vulnerable adult vic-
tims of crime. An interview by an expert avoids the victim from confrontation 
with the offender, thus secondary victimization is prevented. Secondly, oral evi-
dence provided through expert’s questions is more reliable in contrast to the ques-
tions of the parties in the courtroom. 

This new approach brings limitations to fair trial rights of the accused, but 
must be implemented in certain cases where the danger of secondary victimi-
zation is a bigger harm compared to the limitations of fair trial rights. In order 
to compensate the cut-down on fair trial rights, this oral evidence, obtained from 
the victim through an expert, should not be the only evidence used for conviction 
of the offender or not the main evidence against him.

35 The law-maker rely on the case of Viola v. Italy for justification of this broad application 
of SEGBIS in Turkey.

36 The child-friendly judicial interview rooms were developed under the Justice for Children 
Project funded by the EU and implemented by UNICEF. Training seminars were held on certain 
dates throughout the months, in order to ensure that more efficiently and qualified interviews are 
carried out in those rooms and more people can benefit from the service. These training sessions 
were conducted with juvenile justice system professionals such as judges, public prosecutors, 
and social work officers. National and international consultants organized discussions, shared 
the international best practices to develop standards for the interview rooms. 



 THE RULE OF LAW IN TURKEY... 127

2.3. HUMAN SECURITY AND THE RULE OF LAW

The right to individual liberty is enshrined in the Constitution (Article 19 
AY). Security of personal life is guaranteed by the prohibition of arbitrary arrest 
and by the right to a fair hearing by an independent and impartial judge after 
arrest, meeting the requirements of habeas corpus. Article 5 of the Convention, 
which guarantees the right to liberty sets also the requirement of compliance with 
the law: lawfulness of the detention requires adherence to the rule of law37. Even 
though the law may have been formally respected, there may be a breach of law 
if the authorities attempted to circumvent the statute38. Detaining an individual 
without the basis of a concrete legal provision or a judicial decision is itself con-
trary to the principle of legal certainty.

Turkish law sharply distinguishes between arrest (yakalama, Article 90 
CMK), police custody (gözaltı, Article 91 CMK) and pre-trial detention (tutuk-
lama, Article 100 CMK). An arrest deprives the suspect of his personal freedom 
when he is caught red-handed. It can be made without a written order of a court. 
Pre-trial detention always requires a written order of a magistrate. Human secu-
rity and respect for the rights of an arrested suspect cannot be realized without 
the rule of law in criminal law. 

The powers of arrest are regulated by Article 90 CMK. Any citizen may 
arrest an offender during the commission of the crime, or during hot pursuit, 
if in the meantime the offender might escape or not be identified (Article 90/1 
CMK). The police have a broader power of arrest39 in cases where the require-
ments of issuing of a pre-trial detention order exists, but if there is no time 
for applying to the judge (Article 90/2 CMK)40. The public prosecutor shall be 
immediately informed about the arrest, and the police shall act upon the orders 
of the public prosecutor (Article 90/5 CMK). The public prosecutor may issue an 
order for police custody, if there is concrete evidence that indicates the suspicion 
of the committed crime (Article 91/2 CMK).

If the police have interviewed a suspect upon the order of the public pros-
ecutor once, and later there is a need for further questioning, the police are 
not empowered to re-interview the same person for the same investigation 

37 Winterwerp v. the Netherlands, judgment of 24 October 1979, § 39. 
38 Karagöz v. Turkey, 8 November 2005, § 59. 
39 See footnote 31. 
40 Additionally, if the public prosecutor had issued an arrest order (yakalama emri), which was 

provisionally applicable during the state of emergency administration (2016-2018) to terror related 
crimes, the police were also empowered to arrest suspects (Article 3/1-a KHK 668, approved by 
Act No 6755 on 8 November 2016). 
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(Article 148/5 CMK)41. The internal security package (2015-6638) extended 
police powers for preservation of the public order42.

The arrested suspect will be brought to a Justice of the Peace within 24 hours 
for interrogation; the time necessary to bring him before the judge is not included 
in the 24-hour requirement, but it may not exceed twelve hours (Article 91/1 
CMK). Turkish Law has a special regulation for collectively committed crimes 
(Article 91/3 CMK). 

Police powers related to police custody have also been extended in 2016-2018 
period of state of emergency43. The Act No. 5175 introduced new regulations44 
for terror related police custody in July 2018 by adding a provisional Article 19 
of the Anti-Terror Act No. 3713, which will be in force for 3 years. Here is an 
interesting regulation for extension of the police custody: in cases where col-
lection of evidence poses difficulties, or if the investigation is comprehensive, 
the public prosecutor may ask for an extension45. The judge shall inspect this 
request by interviewing the arrested suspect personally, and shall give a decision 
to extend the police custody, limited with 48 hours or 4 days, respectively.

If the judge decides to detain the suspect, there shall be a periodical control 
of pre-trial detention, during which the suspect and his defense attorney must be 
present. The control cannot be conducted on examination of the file (Article 108/1 

41 Act No. 7145 dated 25 July 2018 has introduced a provisional regulation, valid for 3 years 
and applicable for terror crimes only, by inserting the Provisional Article 13 to the Anti-Terror Act 
No. 3713 which reads as follows: “In situations where the need to interview the terror suspect in 
relation with the same case arises again, this interview maybe conducted by the public prosecutor, 
or by the security forces upon a written order of the public prosecutor”. This regulation can result 
in delays of cases due to requirements of Salduz v. Turkey decision of ECtHR, if the defense 
lawyer is not present at the second police interview, the submissions of the suspect may not be 
used as evidence at the judgment. Furthermore allegations against police regarding the unlawful 
interrogation techniques may increase. 

42 For preservation of the public order, the police chief appointed by the governor may issue 
a detention order in flagrant crimes listed in Article 91/4 CMK as amended by Act No. 6638. 

43 In this context, it is also necessary to say a few things about the recently lifted state 
of emergency regime in Turkey. There can be no contradiction to the rule of law principle in periods 
of state of emergency. Only certain rights were suspended during such periods as a result of needs, 
but there are some rights which cannot be restricted and cannot be intervened in any way, such as 
right to life, prohibition of torture, prohibition of slavery etc. In its famous case law (Aksoy v. Turkey), 
the ECtHR had the opportunity to examine measures taken by Turkey during states of emergency 
in the 1990s, finding for example that, despite a derogation, holding a suspect for fourteen days or 
more in detention without access to a judge was not necessitated by the exigencies of the situation. 

44 According to this amendment, police custody shall not exceed 48 hours (and in collectively 
committed crimes 4 days) from the moment of the arrest; time required for the arraignment 
to the nearest judge or court is not included to this time (Provisional Article 19/1-a, sentence 
1 TMK). 

45 As extension maybe repeated twice the most, police custody may be 6 days, or 12 days in 
collectively committed crimes, but with a judge’s decision (Provisional Article 19/1-a, sentence 
2 TMK). The same procedure is also applicable for suspects arrested upon an arrest order 
of the public prosecutor (Provisional Article 19/1-a, sentence 3 TMK).
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CMK); the judge must hear the suspect and/or his lawyer when reviewing, on 
a monthly basis as provided for by the law, whether the conditions for continued 
detention are met46.

The duration of pre-trial detention from the time of detention until the final 
judgment of the court is limited by maximum five years in Turkey (Article 102 
CMK). The Constitutional Court however, extended this period by calculating 
it until the rendering of the judgment at the first instance court, thus exclud-
ing the period of appeals. The main problem related to exceeding the reasonable 
duration of detention lies in the fact that the sessions at main hearings at prose-
cution phase are conducted by intervals of few months each time. Additionally, 
the appeal procedure lasts sometimes years, and the detained accused waits for 
a decision of the court of first instance, or of the regional court of appeal, or 
of the Court of Cassation while sitting in jail.

3. CONCLUSION

The principle of the Rule of Law has a long history in Turkey and has achieved 
high standards until today. Efforts must be made to keep these standards in 
the future. We do rely on the next generation lawyers in this endower who will 
utilize the core principles of law: honeste vivere, alterum non laedere and suum 
cuiue tribure.

Summary

Supremacy of law, the principles of legality, legal certainty and fair trial recognizing 
rights for the suspect and the accused, are fundamental aspects of the Rule of Law. 
Tribunal established by law, accessible by citizens, composed of impartial and independent 
judiciary that furnish their decisions with motives are the core of “a democratic secular 
and social state, governed by the rule of Law”, as defined by the Constitution of 1982, has 
a long history in Turkey.

46 The Act No. 7145 dated 25 July 2018 introduced a regulation in Anti-Terror Act, as 
a Provisional Article 19, applicable for 3 years which reads as follows: “Motions for opposition 
to the pre-trial detention orders and motions for release from detention may be examined on case 
file in absence of the parties. Motions for the release from detention may be ruled on case file 
together with the examination of continuation of detention the latest within 30 days of duration. 
The examination of continuation of detention according to Article 108 CMK shall be conducted 
the latest within 30 days of durations on case file, with 90 days durations, however, by listening 
to the individual or his lawyer; without the requirement of a motion” (Provisional Article 19 TMK, 
added by Act No 7145, dated 25 July 2018).
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Fair trial rights such as having mandatory defense attorney for suspects at very early 
stages of the investigation, the right to examine witnesses against him and protection 
of vulnerable victims, have developed in Turkey under the Parliamentary Democracy 
Regime, which was applied until 2018. Regulations for terror related investigations, 
introduced after the 2016-2018 period of state of emergency applicable under 
the supervision of judges shall only be in force for three years. The newly implemented 
Presidential Democracy Regime will certainly enhance the development of the Rule 
of Law.

KEYWORDS

Rule of Law, supremacy of law, principle of legality, legal certainty, fair trial, 
protection of vulnerable victims, state of emergency, police custody, pre-trial 
detention

Streszczenie

Nadrzędność prawa, zasady legalności, pewność prawa i sprawiedliwy proces uzna-
jący prawa podejrzanego i oskarżonego są podstawowymi aspektami państwa prawnego. 
Trybunał ustanowiony przez prawo, dostępny dla obywateli, składający się z bezstron-
nych i niezawisłych sędziów, którzy swoje decyzje opierają na zasadach będących rdze-
niem „demokratycznego państwa świeckiego i socjalnego, rządzonego przez prawo”, jak 
stanowi Konstytucja Turcji z 1982 r., ma długą historię w Turcji.

Prawa stanowiące o rzetelnym procesie, takie jak ustanowienie obowiązkowego 
obrońcy przez podejrzanego na wczesnym etapie dochodzenia, prawo do przesłuchiwania 
świadków zeznających na niekorzyść podejrzanego i ochrona „wrażliwych” pokrzyw-
dzonych, rozwinęły się w Turcji w ramach parlamentarnego systemu demokratycznego, 
który obowiązywał do 2018 r. Regulacje dotyczące postępowania w przypadku aktów 
terroryzmu, wprowadzone po okresie stanu wyjątkowego przypadającego na lata 2016-
2018, są aktualnie pod nadzorem sędziów i obowiązywać będą przez trzy lata. Nowo 
wprowadzony reżim demokracji prezydenckiej z pewnością wzmocni rozwój państwa 
prawa.

SŁOWA KLUCZOWE

praworządność, nadrzędność prawa, zasada legalności, pewność prawa, rzetelny 
proces, ochrona szczególnie narażonych ofiar, stan wyjątkowy, areszt policyjny, 
areszt przedprocesowy
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HOW FEDERALISM CAN PROMOTE A NATIONAL 
COMMITMENT TO THE RULE OF LAW

1. INTRODUCTION

The obligation of the government to obey the law constitutes a central element 
in most conceptions of the “Rule of Law”. Ensuring the legality of governmental 
action advances the core rule-of-law value1 of protecting against arbitrary govern-
ment conduct. References to “the government”, however, elide the reality of multi-
ple, overlapping governing authorities. Federal systems, such as the United States, 
feature subnational units with constitutionally recognized roles. Even in systems 
not formally constituted as “federalist,” subnational governments proliferate 
at the local and regional level. This multiplicity of governments intersects in com-
plex ways with the concept of the rule of law. Each of these governments might 
potentially engage in arbitrary acts of oppression violating rule-of-law principles. 
Early studies of federalism emphasized the need to ensure that each government 
acted within its constitutionally defined sphere of authority. More recent feder-
alism scholarship focuses on the overlap and intersection of local and national 
authority2. This interconnection presents important ways to safeguard the rule 

1 Definitions of the Rule of Law vary, but government accountability, conformity to legal 
norms, and protection of human rights serve as common features. See, e.g., World Justice Project, 
Factors of the Rule of Law, available at https://worldjusticeproject.org/our-work/wjp-rule-law-
index/wjp-rule-law-index-2017%E2%80%932018/factors-rule-law (visited February 20, 2019). 
Some definitions of the Rule of Law are purely procedural. For a discussion of different approach-
es and defense of a substantive conception, see M. Ellis, Toward a Common Ground Definition of 
the Rule of Law Incorporating Substantive Principles of Justice, “University of Pittsburgh Law 
Review” 2010, Vol. 72. For a classic discussion of the distinction between a procedural and sub-
stantive conception of the rule of law, see R. Dworkin, A Matter of Principle, Cambridge 1985, 
pp. 11-18.

2 For a discussion of the evolution of conceptions of federalism, see R. Schapiro, Polyphonic 
Federalism, Chicago 2009, pp. 31-53.



132 ROBERT A. SCHAPIRO

of law. Each government can act to check abusive practice by other governments. 
Each can stand as a bulwark against the tyranny of other governmental actors.

The history of federalism in the United States illustrates the important func-
tion of governments in restraining abuses by other governments. At times, the fed-
eral government has played a vital part in attempting to limit discrimination and 
violence sanctioned, and often perpetrated, by state and local governments. More 
recently, states have undertaken an active role in seeking to limit illegal activ-
ity by the national government. States have assumed an especially significant 
position in addressing illegal inaction by the federal government. When the gov-
ernment undertakes civil or criminal enforcement activity against an individual, 
that person can almost always obtain judicial review of the legality of the gov-
ernmental action. However, when the government fails to enforce the law, no 
individual may be sufficiently aggrieved to have “standing” to initiate litigation. 
The failure to enforce environmental laws, for example, may cause harm to many 
people, but it may be the case that no one has suffered the kind of particularized 
injury required to invoke a judicial forum3. Though the emerging doctrine lacks 
clarity, it appears that states may be able to assert standing in cases in which no 
individual could. States thus have a distinctive role in triggering judicial review 
of potentially illegal government inaction. In this way, national and subnational 
governments can oversee each other and promote review of the legality of each 
other’s activities.

This article offers an overview and analysis of the different modalities by 
which the interaction of states and the national government may promote the rule 
of law. State and federal interaction can take many different forms. Sometimes 
the states work against the national government; sometimes the states work 
with the national government; and sometimes the states work independently 
of the national government, but seek to promote national goals. I term these inter-
actions, resistance, collaboration, and redundancy. In addition, the states can pur-
sue these distinctive goals either by litigating against the national government in 
court or by direct action, such as state regulatory, legislative, or constitutional 
initiatives. Litigation figures most prominently in state resistance to national pol-
icy. Cooperation and redundancy generally take place through direct action. Even 
with respect to these modes of interaction, though, litigation against the national 
government does play an important supporting role.

As I will argue, this taxonomy illuminates two important insights about fed-
eralism in the contemporary United States. The traditional view of federalism 
understands the states and the federal government to occupy separate, largely 
non-overlapping domains. In this conception, federalism entails erecting a barrier 
between state and federal enclaves of authority. Along similar lines, the tradi-

3 For an overview of the requirements of standing, see Lujan v. Defenders of Wildlife, 504 
U.S. 555, 560-61 (1992).
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tional concept of federalism distinguishes between matters of national and local 
concern, and assigns these topics, respectively, to the national government or 
to the states. As referenced by Chief Justice William Rehnquist in United States 
v. Lopez, this model emphasizes the “distinction between what is truly national 
and what is truly local”4.

Neither of these principles hold true in the United States today. First, federal-
ism operates through the dynamic interaction of states and the national govern-
ment. While earlier conceptions of federalism focused on the division of authority 
between states and the national government, contemporary theories of federal-
ism highlight the dynamic interconnection between states and the national gov-
ernment5. In this more recent conception, the goals of federalism are advanced 
not by separating the spheres of national and state jurisdiction, but by managing 
the ongoing overlap of state and federal activity. Second, the state and federal 
interaction often relates to matters of national policy. In the instances I will dis-
cuss, when the states engage in resistance, collaboration, or redundancy, they do 
not base their actions on features distinctive to their particular states. The states 
do not claim that some local factor warrants an exemption from an otherwise 
appropriate national policy. Rather, the states engage in a discussion about the best 
rules for the country as a whole. When Texas objects to President Obama’s immi-
gration policy, California works with the national government to enforce envi-
ronmental laws, or Massachusetts finds a state constitutional right to same sex 
marriage, the states are not arguing about the policy in their states in particular. 
Instead, the states are supporting or attacking the policy generally. They base 
their arguments on theories of what should be legally mandated everywhere. This 
national focus appears most clearly in litigation. The states seek judicial rem-
edies designed to influence national policies throughout the United States, not 
just in their states. With respect to direct action by the states, the initial focus 
of the state activity is more limited. When state courts interpret the state con-
stitution or a state legislature enacts laws, the immediate impact is constrained 
by state boundaries. The reach of state laws generally ends at the geographical 
boundaries of the state. However, as the case of same-sex marriage in Massa-
chusetts well illustrates, the grounds of the decision may be generally applicable 
and the impact of the decision may be felt nationwide. Whether by litigation or 
by direct action, the states seek to catalyze action by the national government and 
to promote a uniform national policy. Contrary to the image of federalism foster-
ing local variation, the dynamic federalism studied here promotes a single invar-
iant rule. Locally focused action by states is a means to influence national policy, 
not an end in itself. The primary contribution of federalism is not to allow states 

4 United States v. Lopez, 514 U.S. 549, 567-68 (1995).
5 See R. A. Schapiro, From Dualist Federalism to Interactive Federalism, “Emory Law 

Journal” 2006, Vol. 56.
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to choose their own rules, but instead to allow the states to drive the national gov-
ernment toward a better national rule.

This national focus provides a critical link between federalism and the rule 
of law. Promoting the rule of law is a national obligation. The federal govern-
ment has the duty to ensure that laws are fairly enforced and that human rights 
are honored everywhere in the United States. Inhabitants of the United States 
should enjoy the benefits of the rule of law throughout the country. The protec-
tion of the rule of law should not vary based on state of residence. In keeping 
with this fundamental national commitment to the rule of law, federalism cannot 
be a license for state deviation on fundamental matters. Certainly in the history 
of the United States, federalism, understood as state autonomy on issues of civil 
rights, has stood as an enemy to the rule of law6. This article emphasizes an 
alternative conception of the structure and operation of federalism. This federal-
ism serves as a powerful promoter of the rule of law. In the contemporary United 
States, it is often government inaction that presents the greatest threat of tyranny. 
Through resistance, cooperation, and redundancy, states prod the national gov-
ernment to enforce the law and to protect human rights. By targeting the fed-
eral government, either through litigation or direct action, the states seek to move 
national policies closer to a rule-of-law ideal. Twenty-first century federalism can 
play a powerful role in addressing the twenty-first century challenges to the rule 
of law.

2. MODALITIES OF STATE-FEDERAL INTERACTION

State interaction with the national government can take many forms. First, 
states can resist the national government. They can challenge federal conduct on 
the basis of alleged illegality or on other deviations from rule-of-law principles. 
Second, states can cooperate with the national government to assist in the imple-
mentation of national policy. Third, states can act independently of the national 
government, seeking to advance policies, perhaps first on the state level, but even-
tually on the national level. In this third category of redundancy, states promote 
policies that could be, and in the state’s opinion should be, adopted at the national 
level, but have not yet been accepted or opposed by the national government. 
I term this category “redundancy” for two reasons. First, the state offers an 
alternative source of protection for the citizens of the state. For example, even if 
the federal constitution does not protect the right to same-sex marriage, the state 
constitution can safeguard that right within the state. Second, the states provide 
an alternative mechanism for influencing national policy. Individuals can pro-

6 Ibidem, pp. 45-47.
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mote a federal right to same-sex marriage or a federal commitment to addressing 
climate change. However, in addition to individual action or lobbying, the states 
themselves can adopt policies that may serve as a model, inspiration, goad, or 
embarrassment for the national government and thereby influence national policy.

2.1. RESISTANCE

State resistance to national policy through litigation has garnered much recent 
attention. States have been engaged in litigation against the national government 
since the founding of the republic7. However, such suits were rare before the growth 
of the modern regulatory state in the twentieth century8. Disputes over the scope 
of state and federal regulatory authority did end up in court, but the suits gener-
ally involved individuals seeking relief from governmental enforcement actions9. 
The states and the federal government did not directly confront each other as 
adverse parties. When the states did attempt to challenge the limits of national 
authority in suits against the federal government, the courts generally rebuffed 
such actions. For example, in the post-Civil War period states sought to attack 
the federal Reconstruction Acts as violations of state sovereignty. The United 
States Supreme Court rejected the suits as nonjusticiable10.

In the 20th century, suits by states against the federal government have become 
more common. Two categories of state actions against the federal government 
have proved relatively unproblematic. First, states have been able to assert their 
propriety interests in suits against the national government. Proprietary inter-
ests refer to the kinds of interests that ordinary private litigants might assert, 
relating, for example, to the ownership of property or the participation in busi-
ness enterprises11. Thus, a state could sue the federal government for violations 
of the National Environmental Policy Act, based on harms to state-owned prop-
erty12. Second, states have been allowed to pursue sovereignty interests in cases 
against the federal government. These sovereignty interests include federal regu-
lations of state governments13.

However, a third category of suits, in which states assert “quasi-sovereign” 
interests, have proved more controversial. These suits represent the prime means 

 7 For a brief overview, see R. A. Schapiro, Judicial Federalism and The Challenges of State 
Constitutional Contestation, “Penn State Law Review” 2011, Vol. 115.

 8 See J. R. Nash, Sovereign Preemption State Standing, “Northwestern University Law 
Review” 2017, Vol. 112.

 9 Ibidem, pp. 986-987.
10 Ibidem, p. 987.
11 Ibidem, p. 989.
12 See Hodges v. Abraham, 300 F.3d 432 (4th Cir. 2002).
13 See, e.g., New York v. United States, 505 U.S. 144 (1992); see also R. A. Schapiro, Judicial 

Federalism…, pp. 990-991 (discussing state litigation of sovereign interests).
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for states to resist federal policy through litigation. Quasi-sovereign interests refer 
to a state’s interest in the well-being of its inhabitants and in the state’s proper 
treatment within a federal system. The concept of quasi-sovereign interests 
intersects with the notion of parens patriae actions. Parens patriae actions refer 
to cases in which the state brings suit to protect its citizens14. In Alfred L. Snapp 
& Son, Inc. v. Puerto Rico ex rel. Barez15, the United States Supreme Court rec-
ognized the propriety of parens patriae suits and explained that they sought 
to vindicate quasi-sovereign interests16. The Court further summarized the char-
acteristics common to quasi-sovereign interests:

“First, a State has a quasi-sovereign interest in the health and wellbeing – both 
physical and economic – of its residents in general. Second, a State has a qua-
si-sovereign interest in not being discriminatorily denied its rightful status within 
the federal system”17. In Snapp, the Supreme Court allowed a suit by Puerto Rico 
alleging that the defendants had discriminated against Puerto Ricans in favor 
of foreign nationals in violation of federal law.

Notably, the defendants in Snapp were private parties. Parens patriae suits 
by states against the federal government have faced additional hurdles. In Massa-
chusetts v. Mellon in 1923, the Supreme Court rejected a parens patriae action by 
Massachusetts against the United States18. In Mellon, Massachusetts challenged 
the allegedly uneven tax burdens associated with the federal maternal health pro-
gram. The Court held Massachusetts’s attempt to protect its citizens from the laws 
of the United States violated important tenets of federalism:

The citizens of Massachusetts are also citizens of the United States. It cannot be con-
ceded that a state, as parens patriae, may institute judicial proceedings to protect ci-
tizens of the United States from the operation of the statutes thereof. While the state, 
under some circumstances, may sue in that capacity for the protection of its citizens, 
it is no part of its duty or power to enforce their rights in respect of their relations with 
the federal government. In that field it is the United States, and not the state, which 
represents them as parens patriae, when such representation becomes appropriate; 
and to the former, and not to the latter, they must look for such protective measures 
as flow from that status19.

Thus in Mellon the Court held that because the federal government represents 
the interests of all of the citizens of the United States, the states could not main-
tain an action against the federal government asserting the rights of its citizens. 
In upholding the suit in Snapp, the Court noted the rule of Mellon and emphasized 

14 See Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592, 600-07 (1982) 
(discussing parens patriae action).

15 Ibidem.
16 Ibidem, 607.
17 Ibidem, 607.
18 See Massachusetts v. Mellon, 262 U.S. 447, 485-486 (1923).
19 Ibidem, 485-486.
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that Puerto Rico was bringing its action against private defendants, not against 
the United States20.

Mellon seemed to raise a high bar for states seeking to vindicate quasi-sover-
eign interests in suits against the United States. However, returning to the Court 
84 years after Mellon, Massachusetts found a path for a successful suit against 
the United States. In Massachusetts v. EPA21, the state alleged that the federal 
government was violating federal law by refusing to regulate greenhouse gases 
linked to global warming. A divided Court held that Massachusetts did have 
standing to bring the suit. The Court distinguished Mellon on the theory that 
in the instant case the state sought the enforcement of federal law, rather than 
attempting to shield its citizens from the application of a federal statute22.

Massachusetts v. EPA represented an important milestone in the interaction 
of states and the federal government. In distinguishing Mellon, the Court gave 
a green light to suits by states alleging that the national government was failing 
to enforce the law. Further, the suit highlighted the importance of state standing. 
Environmental laws often regulate one defined group of entities for the benefit 
of the people as a whole. Parties who are subject to the regulations will have 
standing to challenge the application of the law. However, potential beneficiaries 
of the law may face burdens in asserting claims that the government is violating 
the law by refusing to regulate. Given the generalized nature of the benefit, plain-
tiffs challenging non-enforcement may have difficulty demonstrating the kind 
of individualized and particularized harm required to support standing in federal 
court. In upholding standing in Massachusetts v. EPA, the Court asserted that 
states were entitled to “special solicitude” in the standing analysis23. The Court 
noted that in joining the union, states forswore military action against each other. 
By surrendering this sovereign prerogative, the Court explained, the states earned 
privileged access to a judicial forum24.

Massachusetts v. EPA provides a model of recent resistance through litiga-
tion in another respect, as well. Massachusetts clearly was seeking to influence 
national environmental policy. To establish standing, Massachusetts did prof-
fer a harm to the state. Massachusetts argued that global warming caused by 
unregulated greenhouse gases would cause sea levels to rise, damaging the state’s 
coastal areas25. However, while the relevant injury related directly to Massachu-
setts, the remedy did not. The state did not ask for the Environmental Protection 
Agency to regulate greenhouse gases emitted in Massachusetts or with special 
impact on Massachusetts. The state wanted the EPA to regulate greenhouse gases 

20 See Alfred  L. Snapp…, 458 U.S., 610, n.16.
21 549 U.S. 497 (2007).
22 Ibidem, 520, n. 17.
23 Ibidem, 520.
24 Ibidem, 519-20.
25 Ibidem, 521-22.



138 ROBERT A. SCHAPIRO

to the full geographic boundaries of its regulatory authority. The goal of the liti-
gation was to create environmental policy for the nation.

Global warming of course is a global problem with global impact. With 
the possible exception of mitigation efforts, state-specific solutions seem futile26. 
However, not just with respect to global warming, but with regard to a broad 
range of other issues as well, state resistance takes the form of litigation seeking 
to determine national policy. Certain states tend to take the lead in the litigation, 
and the cases tend to reflect the relative political leanings of the national gov-
ernment and the states. Notably, Texas spearheaded suits challenging the poli-
cies of the Obama administration. Then-Attorney General of Texas Greg Abbot 
proudly showcased his opposition to President Obama’s initiatives. Abbot color-
fully described his job as follows: “I go to the office in the morning, I sue Barack 
Obama, and then I go home”27. Press reports estimate that Texas sued the Obama 
administration at least 48 times28. California has taken the lead in suing the Trump 
administration29.

Immigration has proved a fertile area for resistance. For example, Texas 
brought suit challenging the Obama administration’s Deferred Action for Parents 
of Americans and Lawful Permanent Residents program (“DAPA”). Pursuant 
to DAPA, the federal government planned to confer a protected status on people 
who did not have lawful immigration status and who had children who were cit-
izens or lawful permanent residents, as long as the parents met certain require-
ments30. DAPA would have offered protection to an estimated 4.3 million people31. 
The federal government generally would not undertake removal proceedings 
against people accorded DAPA status. As is often the case when the government 
declines to enforce a law, it was not clear whether anyone would have standing 
to challenge the government’s decision. Texas, joined by 25 other states, brought 
suit alleging that the promulgation of DAPA violated the Administrative Proce-
dure Act and other federal statutes and also breached the President’s constitu-

26 For a discussion of addressing climate change in a federal system, see E. Schlager et al. 
(eds.), Navigating Climate Change Policy. The Opportunities of Federalism, Tucson 2011.

27 See A. Liptak, Trump v. California: The Biggest Legal Clashes, “New York. Times” 6 
April 2018, A18.

28 See N. Satija et al., Texas vs. the Feds – A Look at the Lawsuits, “Texas Tribune” 17 January 
2018, available at https://www.texastribune.org/2017/01/17/texas-federal-government-lawsuits/ 
(visited February 25, 2019).

29 See A. Liptak, Trump v. California…; A. Hart, From Birth Control to the Border Wall: 17 
Ways California Sued the Trump Administration in 2017, “Sacramento Bee” 19 December 2017, 
available at https://www.sacbee.com/news/politics-government/capitol-alert/article188901094.
html (visited March 2, 2019); X. Becerra, Fighting Federal Rollbacks, State of California 
Department of Justice website, available at https://oag.ca.gov/environment/rollbacks (visited 
February 25, 2019).

30 See Texas v. United States, 809 F.3d 134, 147-48 (2015), aff’d by an equally divided court, 
136 S. Ct. 2271 (2016).

31 Ibidem, 148.
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tional duty to “take care that the laws be faithfully executed”32. The United States 
Court of Appeals for the Fifth Circuit upheld an injunction against the implemen-
tation of DAPA. Citing Massachusetts v. EPA, the Court of Appeals found that 
Texas was entitled to “special solicitude” in the standing inquiry33. When the case 
reached the United States Supreme Court, the ruling of the Court of Appeals was 
affirmed by an equally divided court34. Texas recently filed a similar suit chal-
lenging the predecessor to DAPA, the Deferred Action for Childhood Arrivals 
(“DACA”) program, which grants protected status to people brought to the United 
States as children35. It is estimated that 1.2 million people are eligible for DACA, 
and more than 600,000 people have been granted DACA status36.

The Affordable Care Act (“ACA”)37 has served as another locus for state liti-
gation. With regard to its imposition of various requirements, private parties sub-
ject to the legislation could challenge its provisions. Thus, while states actively 
participated in the cases, the key attacks on the enforcement of the ACA fea-
tured private plaintiffs38. With respect to the Trump administration’s decision 
to expand exemptions from the ACA’s requirements, thus regulating less private 
conduct, the states took the lead in challenging the federal government’s proposed 
regulatory inaction. Five states brought suit in federal court in California contest-
ing the exemptions39. Citing Massachusetts v. EPA and its reference to “special 
solicitude” for states40, the district court held that the states did have standing and 
enjoined the new exemptions.

The DAPA and recent ACA suit share the key features of Massachusetts v. EPA. 
The actions assert that the federal government is acting illegally when it refuses 
to enforce federal law. Although standing to attack non-enforcement decisions 
can be difficult to obtain, the courts grant “special solicitude” to the states and 
uphold their standing. The states do assert harms to their states, but the relief they 
seek is the reversal of a national policy. They argue that the federal government 
must enforce the law everywhere in the United States.

32 U.S. Const. Art. II, § 3.
33 Texas v. United States, 809 F.3d at 151.
34 United States v. Texas, 136 S. Ct. 2271 (2016).
35 See M. Astor, Seven States, Led by Texas, Sue to End DACA Program, ”New York Times” 

2 May 2018, A14.
36 See Texas v. United States, 809 F.3d at 146-47. 
37 Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2010).
38 See, e.g., Zubik v. Burwell, 136 S. Ct. 1557 (2016); King v. Burwell, 135 S. Ct. 2480 (2015); 

National Federation of Independent Business v. Sebelius, 567 U.S. 519 (2012).
39 California v. Health and Human Services, 281 F. Supp. 3d 806 (2017), aff’d, 911 

F. 3d 558 (2018)..
40 Ibidem, 821 (quoting Massachusetts v. EPA, 549 U.S. 497, 520 (2007)). The Court of 

Appeals for the Ninth Circuit affirmed, though limited the injunction to bar enforcement only in 
the plaintiff states. California v. Azar, 911 F. 3d 558 (2018).
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Resistance also occurs through direct action by states. Immigration again offers 
a significant example. In protest against the immigration policies of the Trump 
administration, cities, counties, and states announced that they would refuse 
to cooperate with federal authorities on immigration matters41. These refusals 
were in sense local. The governmental bodies could dictate only the procedures 
that they would follow within their boundaries. At the same time, the policies 
the localities sought to challenge were national. They wanted a change in immi-
gration policy for the country. Their actions were necessarily local, but their aims 
were not.

Both by litigation and by direct action, states and sometimes localities resisted 
the enforcement priorities of the national government, priorities that they found 
oppressive. In certain instances the states asserted that the national government 
flouted the law by abandoning its obligation of enforcement. In these cases states 
litigated challenges to non-enforcement that might have been unavailable to pri-
vate parties. The “special solicitude” to state standing proved crucial. Sometimes 
the states took issue with the particular manner and aggressiveness of enforce-
ment. Both through litigation and by direct action, the states sought to defend 
the rule of law by pressuring the federal government to honor its affirmative obli-
gation to enforce statutory provisions and to safeguard human rights. Federalism 
provided a means for the states to influence the federal government. Specifically, 
the states sought to promote a uniform national policy that they believed would 
better vindicate the rule of law.

2.2. COOPERATION

States cooperate with the national government across a broad range of areas. 
“Cooperative federalism” is the general term to describe the many contexts in 
which states take responsibility for implementing national policy42. The classic 
accounts of cooperative federalism assume a subordinate role for the state in duti-
fully implementing national mandates, perhaps tailoring the particular practices 
to accord with local circumstances. Jessica Bulman-Pozen and Heather Gerken, 
however, have pointed out that even in the realm of “cooperative federalism,” 
states play an active role in shaping national policy43. Indeed, Bulman-Pozen and 
Gerken specifically distinguish between state efforts to shape the implementation 
of federal policy within their boundaries and state attempts to change national 

41 See Ch. N. Lasch et al., Understanding ‘Sanctuary Cities’, ”Boston College Law Review” 
2018, Vol. 59; T. Kopan, What Are Sanctuary Cities, and Can They Be Defunded?, CNN.com 26 
March 2018.

42 For an overview of cooperative federalism, see P. J. Weiser, Towards a Constitutional 
Architecture for Cooperative Federalism, ”North Carolina Law Review” 2001, Vol. 79.

43 See J. Bulman-Pozen, H. K. Gerken, Uncooperative Federalism, ”Yale Law Journal” 2009, 
Vol. 118.
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policy44. California’s role in implementing the Clean Air Act offers a notable 
example of spurring change in federal policy through formal collaboration. Cali-
fornia has used its authority under the Clean Air Act to implement more aggres-
sive regulation of pollution, with the effect of impelling other jurisdictions, and 
eventually the federal government, to adopt the more stringent standard45. Thus, 
even when acting within a collaborative mode, states can drive the national gov-
ernment toward preferred levels of enforcement.

Cooperation begins with direct action by states. However, as Bulman-Pozen 
and Gerken point out, collaboration may involve some conflict. This conflict may 
give rise to state suits against the United States. For example, when the Trump 
administration threatened to limit California’s ability to implement the Clean Air 
Act in its chosen manner, California, along with 16 other states and the District 
of Columbia, sued the EPA46. The litigation seeks to vindicate California’s right 
to cooperate with the national government in enforcing air pollution requirements 
and through that collaboration to propel national policy toward greater protection 
of the environment. The website of California Attorney General Xavier Becerra 
articulates this policy as follows, “Where General Becerra can work coopera-
tively with the federal government to protect the environment and public health 
he’ll do so, but where the federal government becomes an obstacle, he won’t hes-
itate to sue”47.

2.3. REDUNDANCY

In some instances, the states develop their own approach to national issues, 
independently of the federal government. In these situations, the states neither 
seek to block federal policy nor act as implementers of federal regulations. 
The state executive and administrative apparatus might drive the initiatives or 
the state courts might take a leading role.

In Massachusetts v. EPA, a state directly resisted the federal government’s 
inaction with regard to climate change. However, states also have pursued their 
own climate change policies, rather than attacking the federal government’s las-
situde. California has played a leading role in undertaking initiatives designed 
to cut carbon dioxide emissions48. Other states, too, have taken action, some-
times grouping together in collective efforts to reduce greenhouse gases. States 

44 Ibidem, 1272-1273.
45 Ibidem, 1276-1278; R. A. Schapiro, Not Old or Borrowed: The Truly New Blue Federalism, 

”Harvard Law & Pol’y Review” 2009, Vol. 3.
46 See H. Tabuchi, C. Davenport, California Sues Trump Administration Over Car Emissions 

Rules, “New York Times” 2 May 2018, A17.
47 X. Becerra, Fighting Federal Rollbacks, State of California Department of Justice website, 

available at https://oag.ca.gov/environment/rollbacks (visited February 25, 2019).
48 See Schapiro, Polyphonic… p. 119.
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even have engaged in cross-border discussions with Canadian provinces seeking 
to develop shared plans to address global warming49. These kinds of geographi-
cally limited approaches, by themselves, can have little impact on a global prob-
lem. As Kirsten Engel, in particular, has noted, the true significance lies in their 
impact on actions at the national (or even international) level50. By their various 
efforts, state seek to focus attention on the issue of climate change and persuade 
or embarrass the federal government into taking action.

The area of LGBT rights further illustrates the significance of redundant state 
efforts. In the 1986 case of Bowers v. Hardwick51, the United States Supreme 
Court refused to offer constitutional protection to same-sex sexual relations. 
The Court upheld a Georgia statute that criminalized same-sex sexual contact. 
The Georgia Supreme Court pursued its own path. In Powell v. State in 1998, 
the Georgia Supreme Court held that the Georgia Constitution’s protection for pri-
vacy invalidated the statute upheld in Bowers52. Referring to Powell, among other 
cases, the United States Supreme Court overruled Bowers in its 2003 decision in 
Lawrence v. Texas53. The states then took the lead again. Building on the lan-
guage in Lawrence, the Supreme Judicial Court of Massachusetts found a state 
constitutional right to same-sex marriage in Goodridge v. Department of Public 
Health54. The Goodridge decision helped to set the stage for the broader recog-
nition of same-sex marriage in the states and the eventual decision of the United 
States Supreme Court in Obergefell v. Hodges55, holding that the United States 
Constitution guaranteed a right to same-sex marriage.

In this area, the states did not directly attack or even intersect with the federal 
government. However, the states had a profound effect on national policy. The Mas-
sachusetts court’s decision in Goodridge engaged issues of liberty and equality at a 
high level of generality. The case extensively analyzed federal constitutional deci-
sions and articulated theories of liberty and equality that were equally applicable in 
federal constitutional doctrine56. Goodridge also opened the doors to myriad exam-
ples of same-sex marriages. Same-sex marriage became no longer a hypothetical 

49 Ibidem; K. Engel, State and Local Climate Change Initiatives: What Is Motivating State 
and Local Governments to Address a Global Problem and What Does This Say About Federalism 
and Environmental Law?, ”Urban Lawyer” 2006, Vol. 38.

50 See K. Engel, State and Local Climate… p. 1027.
51 478 U.S. 186 (1986).
52 Powell v. State, 510 S.E.2d 18 (Ga. 1998).
53 See Lawrence v. Texas, 539 U.S. 558, 576 (2003).
54 798 N.E.2d 941 (Mass. 2003).
55 135 S. Ct. 2584 (2015).
56 See, e.g., Goodridge v. Department of Public Health, 798 N.E.2d at 966 (“The history 

of constitutional law ‘is the story of the extension of constitutional rights and protections to people 
once ignored or excluded’”, quoting United States v. Virginia, 518 U.S. 515, 557 (1996)); Ibidem, 
968 (“ՙPrivate biases may be outside the reach of the law, but the law cannot, directly or indirectly, 
give them effect’”, quoting Palmore v. Sidoti, 466 U.S. 429, 433 (1984)).
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possibility, but a lived reality. That reality had an exceptionally important impact 
on the decisions of other states, and eventually the United States Supreme Court, in 
recognizing a right to same-sex marriage. In all of these ways Goodridge demon-
strates the concept of redundancy. Even if federal constitutional doctrine does not 
recognize a right to same-sex marriage, the states can provide an alternative mech-
anism of protecting that right within their states. The opinion in Goodridge and 
the reality it produced had a broad impact throughout the United States. As with 
resistance and cooperation, redundancy provides a way for states to spur the federal 
government and to drive national policy toward greater protection of human rights.

Redundancy begins with state law initiatives. As with cooperation, redun-
dancy does not start in a courthouse with the state suing the national government. 
However, as with cooperation, states’ attempt at independent actions may lead 
them into litigation with the national government. States and the federal gov-
ernment may square off over the authority of the state to pursue its own regu-
latory path. Net neutrality offers a recent example of the sometimes short road 
from the statehouse to the courthouse. This controversy concerns the authority 
of telecommunications companies to control the flow of the internet traffic they 
carry. The Obama administration issued “net neutrality” rules, prohibiting tele-
communications companies from imposing differential cost or access restrictions 
on internet content providers. The United States Court of Appeals upheld the “net 
neutrality” rules57. Under the Trump administration, the Federal Communica-
tions Commission revoked the “net neutrality” rules58. Pursuing an independent 
way to protect consumers, California enacted its own “net neutrality” rules59. 
The United States then filed suit against California, seeking to block the state’s 
regulations60. As states use local laws to influence national policies, it is not sur-
prising that their efforts elicit pushback from the national government.

3. CONCLUSION

The intersection of the rule of law and federalism presents something of a puz-
zle. Promoting the rule of law must be a national commitment, with the national 
government assuming ultimate responsibility. How, then, can federalism, a system 
of distributing power among subnational entities, align with the national respon-
sibility? A traditional response would focus on the dangers of centralized power. 

57 United States Telecom Assoc. v. FCC, 825 F.2d 674 (D.C. Cir. 2016).
58 See C. Kang, F.C.C. Repeals Net Neutrality Rules, ”New York Times” 15 December 2017, A1.
59 See C. Kang, California Lawmakers Pass Nation’s Toughest Net Neutrality Law, “New 

York Times” 1 September 2018, A1.
60 See C. Kang, Justice Department Sues to Stop California Net Neutrality Law, ”New York 

Times“ 1 October 2018, A14.
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One might fear that an all-powerful central government could more easily assert 
tyrannical authority over its inhabitants. This traditional response corresponded 
well with the traditional view of federalism, sometimes termed “dual federalism,” 
which understands the states and the national government to exercise authority 
over distinct and generally non-overlapping domains. In this view, national pow-
ers are strictly limited so as not to intrude into enclaves of state sovereignty. If 
the federal government represents the chief threat to the rule of law, dual federal-
ism promotes the rule of law by restraining the reach of national power.

As the examples in this article evidence, however, the rule of law may require 
government action to enforce the law and protect human rights. From this per-
spective, government inaction may pose a serious threat to the rule of law. How 
does federalism address this challenge? As I have argued, federalism can indeed 
play an important role in fighting inaction and promoting action by the national 
government. This function of states in spurring, rather than restraining, govern-
ment action accords with the contemporary view of federalism, which emphasizes 
the inevitable and desirable interaction of states and the national government. 
The relationship of the states and the national government may take the form 
of resistance, cooperation, or redundancy, and states have various tools to advance 
their positions. What unites all of these modes and instruments is the goal of states 
to influence national policy. The ultimate aim of state action is not local devia-
tion, but national uniformity. The strategy may be plotted in Boston, Austin, or 
Sacramento, but the target is Washington, D. C.

By setting their sights on national policy goals, states promote the national 
commitment to the rule of law. Of course, there is no guarantee that any individ-
ual state action will necessarily advance the rule of law. Perspectives on the rule 
of law may vary, and state initiatives may deviate from rule-of-law ideals. How-
ever, states have a critical role in offering additional perspectives on these vital 
questions, in promoting judicial resolution of contested issues, and in raising pub-
lic awareness of the potential threats to the rule of law. States provide a significant 
counterweight to the perspective of the national government. That kind of plu-
ralism and debate helps to advance a robust public discussion of what actions 
the federal government should take to enforce the law and protect human rights. 
In a democracy, that kind of public attention may serve as the ultimate protector 
of the rule of law.
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Summary

Promoting the rule of the law is a national responsibility. The obligation to ensure 
legality and advance human rights rests on the national government. This article analyzes 
how federalism, a system of distributing power among subnational entities, can promote 
this national goal. The article explores how states in the United States have played an 
important role in encouraging the federal government to enforce the law and safeguard 
rights. By means of resistance, cooperation, and redundancy, states have moved 
the United States closer to rule-of-law ideals. The state action sometimes takes the form 
of litigation, with states bringing suit against the federal government. Such suits have 
particular significance in challenging illegal inaction by the national government, as 
when the federal government fails to enforce environmental laws. Litigation by states may 
overcome standing barriers that would limit such suits by private individuals. States may 
also engage in direct action by pursuing their own policies that promote the rule of law. 
In these areas, the states may oppose the federal government, cooperate with the federal 
government, or act in an independent, parallel manner. What unites all of these modes and 
instruments of state-federal interaction is that the goal of states is to influence national 
policy. The state action may begin within the boundaries of a particular state, but what 
motivates the state initiative is a vision applicable to the nation as a whole. The ultimate 
aim of state action is not local divergence, but national uniformity. Federalism serves 
not as a license for local deviation from national norms, but instead as a means for states 
to engage actively in creating policy at a national level. In this way, independent state 
activity can indeed promote the national obligation to promote the rule of law throughout 
the country.
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federalism, Rule of Law, standing

Streszczenie

Wspieranie praworządności należy do obowiązków każdego kraju. Obowiązek za-
pewnienia rządów prawa i praw człowieka spoczywa na rządach krajowych. Artykuł ten 
analizuje sposób, w jaki indywidualne stany Stanów Zjednoczonych Ameryki Północnej 
zachęcają rząd federalny do przestrzegania prawa oraz wprowadzania mechanizmów 
zmierzających do zabezpieczenia praw obywatelskich. Rządy stanowe przez wykorzy-
stanie opozycji, sprzeciwu czy też współpracy z rządem federalnym doprowadziły do 
zbliżenia się Stanów Zjednoczonych do ideałów praworządności. Czasami działania sta-
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nów polegają na wnoszeniu spraw sądowych przeciwko rządowi federalnemu. Pozywanie 
rządu federalnego ma szczególne znaczenie, gdy rząd federalny działa sprzecznie z pra-
wem lub w przypadku jego bezczynności w odniesieniu do kwestii ochrony środowiska. 
Spory sądowe prowadzone przez stany mogą usuwać ograniczenia polegające na tym, że 
osoby prywatne nie mają legitymacji do wszczynania takich spraw. Stany mogą również 
angażować się bezpośrednio i niezależnie od rządu federalnego w realizację własnej po-
lityki promującej rządy prawa. W takim rozumieniu administracja stanowa może dzia-
łać w opozycji do rządu federalnego, może z nim współpracować, a także podejmować 
działania równoległe. Wspólnym celem tych metod działania instrumentów stosowanych 
przez administracje stanowe jest wpływ stanów na politykę krajową. Działania podej-
mowane przez administracje stanowe mogą rozpocząć się w granicach stanu i dotyczyć 
obszaru określonego stanu, ale motywacją tych inicjatyw jest wizja odnosząca się do 
całego państwa. Ostatecznym celem podejmowania działań przez administracje stanowe 
nie jest odróżnienie się konkretnego stanu od innych, ale perspektywa wprowadzenia 
podobnych rozwiązań na poziomie krajowym. Federalizm nie służy wprowadzaniu lo-
kalnych (stanowych) odstępstw od norm krajowych, ale jest środkiem umożliwiającym 
stanom aktywne zaangażowanie się w tworzenie polityki na poziomie krajowym. W tym 
znaczeniu niezależna działalność stanów może realnie wspierać obowiązek promowania 
praworządności w całym kraju.

SŁOWA KLUCZOWE

federalizm, praworządność
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IS STATE PREEMPTION WEAKENING 
THE AUTHORITARIAN RESILIENCE OF LOCAL 

GOVERNMENTS IN THE UNITED STATES?

The strength of free peoples resides in the local community. Local institutions are 
to liberty what primary schools are to science; they put it within the people’s reach; 
they teach people to appreciate its peaceful enjoyment and accustom them to make 
use of it. Without local institutions a nation may give itself a free government, but 
it has not the spirit of liberty1.

In many countries in the world today democratic institutions and ideals 
seem threatened. Due process, equal protection, freedom of speech, freedom 
of the press, the right to vote, and other democratic ideals are deeply ingrained in 
US culture and government. Traditionally, the federal government is thought to be 
the guardian of these rights, ensuring that state governments adhere to the rule 
of law established by our written constitution. Similarly, state governments are 
thought to uphold these democratic ideals vis a vis local governments. The Amer-
ican system of checks and balances and separation of powers and the resulting 
interplay between the branches of government are considered safeguards that 
protect the rule of law. This horizontal separation of powers – executive, legisla-
tive and judicial – often overshadows the similar function served by the vertical 
separation of governmental power created by our division of governmental power 
into federal, state and local. 

Thus, at least in theory, if the federal and state governments act contrary 
to the rule of law established by our federal and state constitutions, local govern-
ments offer at least some degree of authoritarian resilience. History provides sev-
eral examples of authoritarian regimes which upon attaining power acted quickly 

1 A. de Tocqueville, Democracy in America, G. Lawrence (transl.) 1966.
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to abolish or severely limit the powers of local governments2. The motivations 
that lie behind the suppression of local governments as a precursor to establishing 
anti-democratic regimes recognize the important role that local governments play 
in protecting democratic ideals. What power, then, do local governments possess 
that will allow them to preserve democratic ideals in spite of the contrary actions 
being taken by “higher” levels of government? 

First, this article will discuss the concept and operation of vertical separa-
tion of powers in the United States. Secondly, it will discuss the danger posed 
to authoritarian resilience in the United States by the recent increase in State 
preemptions of local government power – particularly in regard to sanctuary 
cities, climate change, gun regulation, and LGBT rights – and with a particular 
emphasis on affordable housing. Finally, the manner in which local governments 
may resist anti-democratic action from federal and state governments will be 
examined. 

1. VERTICAL SEPARATION OF POWERS: THE ROLE OF LOCAL 
GOVERNMENTS IN AMERICAN GOVERNMENT AND POLITICS

From the beginning of our nation, local governments have played a major 
role in all aspects of government, politics and daily life. They play that role as 
independent – although inferior sovereigns – and not as instrumentalities or 
administrative divisions of the national government as is the case in many other 
countries3. Alexis de Tocqueville, that great observer of American Democracy, 
grasped the importance of local government in the passage quoted from him 
at the beginning of this article. The contemporary validity of his observations 
is confirmed by the following analysis in How Cities Will Save the World:

The governmental structure in the US lends itself to urban innovation. Eighty years 
ago, US Supreme Court Justice Louis Brandies described the flexibility to innovate 
available to states in the American federal system as follows: the “state may, if its 
citizens choose, serve as a laboratory; and try novel social and economic experiments 
without risk to the rest of the country”. Cities and local governments are the ro-
oms inside those laboratories, where local experimentation can flourish just as far as 
the imagination, the political will, and the urban pragmatic spirit can take it4.

2 Nazi Germany for instance. See W. Rinderle, B. Norling, The Nazi Impact on a German 
Village, Lexington 1994, pp. 107-109; H. Kupper, The Concept of Multilayered Statehood in the 
System of Russian Federalism, “Review of Central and Eastern Europe Law” 2013, Vol. 38, pp. 
239-266.

3 France is a good example.
4 R. Brescia, J. Travis Marshall (eds.), How Cities Will Save the World: Urban Innovation in 

the Face of Population Flows, Climate Change and Economic Inequality, Routledge 2016.
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International symposia which include discussions of American Law generally 
concentrate – often exclusively – on our federal government and its laws, policies 
and politics. For American citizens, however, this often misses the mark, as Pro-
fessor Briffault has observed, even though the role of the federal government has 
expanded tremendously since the early days of the Republic and the time frame 
in which de Tocqueville made his observations:

Yet states and local governments continue to play a significant role in American 
governance. As in Madison’s day, for most people “the ordinary course of affairs” 
remains largely the domain of state and local governments. The rules that structure 
civil society – contract law, tort law, property and land use law, criminal law, family 
law, the incorporation of businesses, the regulation of the professions – are deve-
loped, implemented, and enforced primarily at the state and local levels. So, too, 
most public services that affect people in their homes and families – public schools, 
policing and the incarceration of offenders, public safety, the provision of clean wa-
ter and the removal of solid waste and sewage, maintenance of roads and streets, 
public parks, public hospitals and emergency medical services – are provided by 
states and localities, not the federal government. The vast majority of the opportuni-
ties for participation in political life – such as running for office, campaigning for or 
against a ballot proposition, or appearing before such critical governing institutions 
as the school board, the planning and zoning commission, or a town meeting – are 
at the state and local level, too5.

First a bit of a primer for international readers. It is well known that the United 
States is composed of 50 States6 which have residual power over aspects of gov-
ernment not granted to the federal government7. What is less well known and 
appreciated is the importance and role of local governments, to again quote Pro-
fessor Briffault:

There are more than 90,000 of them and they differ dramatically in powers, status, 
organization, function, authority, and mode of creation across the country and, in-
deed, within a particular state. There is not even a consistent terminology for local 
governments; different states include such diverse local units as parishes, boroughs, 
and townships, as well as the more common forms of local government like coun-
ty or city. Unlike the states, local governments may – and frequently do – overlap 
each other’s territory. Unlike the states, local governments are frequently created, 
modified territorially, or abolished. Unlike the states, local governments lack inhe-
rent law-making authority. So, too, while the federal Constitution makes frequent 

5 R. Briffault, L. Reynolds, Cases and Materials on State and Local Government Law, 
St. Paul, Mn. 2016, 8th ed.

6 And some “territories”.
7 For an in-depth analysis of American federalism and the Rule of Law, see R. A. Schapiro, 

How Federalism Can Promote a National Commitment to the Rule of Law, “Studia Iuridica”, this 
issue.
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reference to the state, the federal Constitution is entirely silent on the subject of local 
governments8.

The powers possessed by local governments vary from state to state. It is tra-
ditional to group states into two categories in this regard: 1. Home rule states and 
2. Dillon’s rule jurisdictions. Simply stated, in home rule states local governments 
have all powers necessary for them to operate as governments unless the pow-
ers in question are directly withheld from them by the state constitution or laws 
consistent with the constitution enacted by the state legislature. In Dillion’s rule 
jurisdictions, local governments only have those powers which are directly and 
specifically delegated to them by state constitutions or laws passed consistent 
therewith. In reality local government powers in the various states fit more into 
a continuum between those extremes. As a leading local government law treatise 
phrases it:

The power of home rule is generally understood as synonymous with local auto-
nomy: the freedom of a local unit of government to pursue self-determined goals 
without interference by its State legislature or other agencies of State government. 
The possibilities for local autonomy run along a spectrum. At one end local govern-
ments are forbidden to do anything unless the State legislature or State constitution 
has expressly and unambiguously authorized them to do it. At the other end, local go-
vernments are authorized to do anything the State legislature can do that has not been 
explicitly forbidden by State law. Thus, in this theoretical world, local governments 
at the low autonomy end of the spectrum could not ban fracking in their territories, 
raise the minimum age, or ban smoking in bars and restaurants unless they could 
first point to a State statute that clearly gives them the power to do so. On the high 
autonomy end of the spectrum, local governments, responding to local concerns on 
their own initiative, would have the power to enact their policy preferences unless 
otherwise prevented by State law9.

Regardless of which category – or where on the spectrum – a state’s local gov-
ernments are placed, the fact remains that all US local governments legislate and 
set policy in regard to matters of local concern which affect daily life more than 
much of what the Federal and state governments do. Of course, conflicts between 
state and local governments often arise over disagreements as to what constitutes 
a “matter of local concern”10.

Areas such as zoning, education, and housing are generally considered “of 
local concern” as within the home rule ambit. However, local governments have 
recently taken a more progressive approach to local laws, passing legislation that 
seeks to set a minimum wage higher than the federal floor, passing more restrictive 

 8 R. Briffault, L. Reynolds, Cases and Materials…
 9 See S. M. Stevenson, Antieau on Local Government Law §21.01, Newark, N.J, 2009, 2nd ed.; 

see also: J. Martinez, 1 Local Government Law, §4:1 et seqq., Rochester, N.Y. 2018. 
10 E. A. Schraff, Hyper Preemption: A Reordering of the State-Local Relationship?, 

“Georgetown Law Journal” 2018, Vol. 106. (Statewide and local concern categories are “porous”).
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gun control laws, regulations limiting the use of plastic bags, enacting the so called 
bathroom bills, etc. These areas relate more to commercial activities and have been 
the source of considerable pushback from the state governments. In response, state 
governments have been aggressively passing “preemption” legislation that specifi-
cally limits a local government’s ability to legislate in certain areas. 

2. CURRENT TREND OF STATE PREEMPTION: 
THE AFFORDABLE HOUSING EXAMPLE

American cities are under attack. The last few years have witnessed an explosion 
of preemptive legislation challenging and overriding municipal ordinance across 
a wide-range of policy areas. City – state conflicts over the municipal minimum 
wage, LGBT anti-discrimination, and sanctuary city laws have garnered the most 
attention, but these conflicts are representative of a larger trend toward state aggran-
dizement. These legal challenges to municipal regulation have been accompanied 
by an increasingly shrill anti-city politics, emanating from both state and federal 
officials11.

The growing deficit of affordable housing for low- and moderate-income 
households is a major concern for American cities12. Local Governments often 
attempt to increase affordable housing stock within a community through inclu-
sionary zoning ordinances pursuant to which as a condition of development per-
mission a residential developer is required or incentivized to set aside a percentage 
of the units for which development permits are sought for sale or lease to persons 
of low or moderate income at below market rates13. Local government efforts in 
this regard are thwarted or at least complicated by the rise of state preemption 
of municipal authority14. In recent years, state preemption statutes have become 
much more prevalent15. Preemption statutes also now touch on a vast range of sub-
ject matters, including affordable housing stock16. In fact, just last year, Wiscon-

11 R. C. Schragger, The Attack on American Cities, “Texas Law Review” 2018, Vol. 96.
12 M. Hobbes, Affordable Housing Problem is a Ticking Time Bomb, “The Huffington Post” 

19 June 2018, https://www.huffingtonpost.com/entry/housing-crisis-inequality-harvard-report_
us_5b27c1f1e4b056b2263c621e (visited February 18, 2019).

13 J. C. Juergensmeyer et al., Land Use Planning and Development Regulation Law, St. Paul, 
Mn. 2018, § 6:7A.

14 See R. Briffault, The Challenge of New Preemption, “Stanford Law Review” 2018, Vol. 70; 
R. Schragger, State Preemption of Local Laws: Preliminary Review of Substantive Areas, Legal 
Efforts to Address Preemption (LEAP) Project, May 2017.

15 Ibidem.
16 Ibidem.
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sin successfully passed a statute preempting municipal authority from enacting 
inclusionary zoning ordinances17. 

Inclusionary zoning ordinances are either mandatory or voluntary18. Inclu-
sionary zoning is mandatory when it requires developers to set aside a certain 
number of housing units at a below market rate for low- and moderate-income 
households within a project19. This reduced rate may apply to housing units for 
sale or for rent20. A municipality may have voluntary inclusionary zoning in addi-
tion or as an alternative to mandatory inclusionary zoning21. Voluntary inclusion-
ary zoning is incentives-based22. For example, a city may offer a density bonus 
when a developer includes housing for sale at rates below the market price23.

As alluded to above, rental units may be subject to inclusionary zoning ordi-
nances. When an inclusionary zoning ordinance includes a reduced rate for rent, 
the ordinance may be characterized as rent control24. Rent control establishes 
a certain maximum in rent price and may curb increases thereafter25. There are 
some jurisdictions, however, that have separate rent control and inclusionary zon-
ing schemes, like New York and California26.

17 Wis. Stat. § 66.1015. In recent years, other states, like North Carolina and Louisiana, have 
also been pushing for preemption on affordable housing. See K. Litten, J. B. Edwards, Vetoes Ban 
on Affordable Housing Requirements for Developers, “The Times Picayune” 29 May 2018, https://
www.nola.com/politics/index.ssf/2018/05/edwards_vetoes_inclusionary_ho.html (visited Febru-
ary 25, 2019); K. Capps, Preempting the Rights of North Carolina Cities to Govern Themselves, 
“CityLab” 29 September 2015, https://www.citylab.com/equity/2015/09/preempting-the-right-of-
north-carolina-cities-to-govern-themselves/408058/ (visited February 25, 2019). Although both 
North Carolina and Louisiana were unsuccessful in 2017, it is notable that preemption on afford-
able housing has become a heated issue during state legislative sessions. Interestingly, in 2016 
Oregon passed a statute on affordable housing at the state level to permit inclusionary zoning after 
a seventeen-year prohibition against inclusionary zoning. See Oregon Revised Statutes § 320.192 
(2017); D. C. Theriault, Kate Brown Signs Bill on Affordable Housing Rules, Renter Relief, “The 
Oregonian” 17 March 2016, https://www.oregonlive.com/politics/ index.ssf/2016/03/kate_ brown_
signs_bills_on_affo.html (visited February 25, 2019).

18 See V. J. Pinedo, Note, Embracing the Excluded: Using Mandatory Inclusionary Zoning 
to Affirmatively Further Fair Housing in St. Louis, “Cornell Journal of Law and Public Policy” 
2016, Vol. 26.

19 Ibidem.
20 e.g., Burlington, Vt. Inclusionary and Replacement Housing Code § 9.1.8. Notably, Atlanta’s 

inclusionary zoning ordinance refers only to rental units. Atlanta, Ga. Affordable Workforce 
Housing Code §16.36A.004.

21 See V. J. Pinedo, Embracing the Excluded…
22 Ibidem.
23 Ibidem.
24 This is true even if reduced rent is not necessarily required by the ordinance and may be 

a part of a larger scheme with several components at play to increase affordable housing. See Town 
of Telluride v. Lot Thirty-Four Venture, LLC, 3 P.3d 30 (Colo. 2000). 

25 M. W. Cordes, Thompson on Real Property § 43.04(a) 1994.
26 See N. I. El Mallakh, Comment: Does the Costa-Hawkins Act Prohibit Local Inclusionary 

Zoning Programs?, “California Law Review” 2001, Vol. 89; V. Chau, J. Yager, Article: Zoning For 
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States preempt municipal authority in enacting inclusionary zoning ordi-
nances both explicitly and implicitly. There are at least four states that explic-
itly preempt mandatory inclusionary zoning: Arizona27, Arkansas28, Texas29, 
and Wisconsin30. Notably, however, nearly all of these states do expressly per-
mit ordinances that create voluntary and incentive-based programs31. The only 
exception is Wisconsin, which prohibits both mandatory and voluntary inclusion-
ary ordinances32. 

Many affordable housing programs include provisions for rent control by 
limiting a certain percentage of rental units to low and moderate income indi-
viduals at below market rates. At least twenty-eight states preempt municipal 
enactment of rent control ordinances through explicit statutory prohibitions: 
Alabama33, Arizona34, Arkansas35, Colorado36, Florida37, Georgia38, Idaho39, 
Illinois40, Indiana41, Iowa42, Kansas43, Kentucky44, Massachusetts45, Michi-
gan46 Minnesota47 Mississippi48 Missouri49 New Mexico50 North Carolina51 

Affordability: Using the Case of New York To Explore Whether Zoning Can Be Used To Achieve 
Income-Diverse Neighborhoods, 25 “New York University Environmental Law Journal 2017, 
Vol. 25.

27 Arizona Revised Statutes Ann. § 9-461.16 (2017).
28 Arkansas Code Ann. § 14-54-1604 (2017).
29 Texas Code Ann. § 214.905 (2017).
30 Wis. Stat. § 66.1015 (2017).
31 Arizona Revised Statutes Ann. § 9-461.16 (2017); Arkansas Code Ann. § 14-54-1604 

(2017); Indiana Code § 32-31-1-20 (2017); Kansas Statutes Ann. § 12-16,120 (2017); Tennessee 
Code Ann. § 66-35-102 (2017). Tex. Code Ann. § 214.905 (2017).

32 Wis. Stat. § 66.1015 (2017).
33 Alabama Code § 11-80-8.1 (2017).
34 Arizona Revised Statutes Ann. § 33-1329 (2017).
35 Arkansas Code Ann. § 14-16-601(2017).
36 Colorado Revised Statutes § 38-12-301 (2017).
37 Florida Statutes §166.043 (2017).
38 Georgia Code Ann. § 44-7-19 (2017).
39 Idaho Code § S5-307 (2017).
40 50 Illinois Compiled Statutes 825/5 (2017).
41 Indiana Code § 32-31-1-20 (2017).
42 Iowa Code § 364.3 (2017).
43 Kansas Statutes Ann. § 12-16,120 (2017).
44 Kentucky Revised Statutes Ann. § 65.875 (2017).
45 Massachusetts General Laws ch. 40P, § 4-5 (2017).
46 Michigan Compiled Laws § 123.411(2017).
47 Minnesota Statutes §471.9996 (2017).
48 Mississippi Code Ann. § 21-17-5 (2017).
49 Missouri Revised Statutes § 441.043 (2017).
50 New Mexico Statutes Ann. § 47-8A-1(2017).
51 North Carolina General Statutes § 42-14.1(2017).
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North Dakota52 Oklahoma53, Oregon54, South Carolina55, South Dakota56, Ten-
nessee57, Texas58, Utah59, Washington60, and Wisconsin61. There are at least 
an additional four states wherein the respective courts found municipalities did 
not have authority to adopt rent control ordinances: Connecticut,62 Louisiana63, 
New Hampshire64, and Virginia65. The prevalence of rent control preemption in 
comparison to mandatory inclusionary zoning preemption is significant because 
rent control preemption frustrates mandatory inclusionary zoning. Therefore, 
although only four states have explicitly preempted mandatory inclusionary zon-
ing, many more states may have implicitly preempted mandatory inclusionary 
zoning through its rent control preemption statutes.

A state’s rent control preemption statute may frustrate a local mandatory 
inclusionary zoning ordinance if there is a component of the zoning ordinance 
that regulates rent below market prices66. If the inclusionary zoning ordinance 
is found to be a form of rental control, and municipalities are expressly prohibited 
from enacting rent control ordinances, the only way the ordinance can supersede 
the statute is if the state is home rule and the court finds rental control to be a local 
matter67. This finding is also unlikely as state uniformity in regulation is a high 
priority68. In addition, although rental control is arguably a land use issue, which 
would imply local regulation, a rental control ordinance may be found to be eco-
nomic legislation, which is a state matter69.

There are two ways to look at the recent conflicts between state and local 
governments: (1) either the local governments have exceeded the grant of legis-

52 North Dakota Century Code § 47-16-02.1 (2017).
53 Oklahoma Statutes tit. 11, §14-101.1 (2017).
54 Oregon Revised Statutes § 91.225 (2017).
55 South Carolina Code Ann. § 27-39-60 (2017).
56 South Dakota Codified Laws § §6-1-13 (2017).
57 Tennessee Code Ann. § 66-35-102 (2017).
58 Texas Code. Ann. § 214.902 (West 2017).
59 Utah Code Ann. § 57-20-1 (West 2017).
60 Washington Revised Code § 35.21.830 (2017).
61 Wis. Stat. § 66.1015 (2017).
62 Old Colony Gardens, Inc. v. Stamford, 156 A.2d 515 (Conn. 1959).
63 Jayers v. Council of New Orleans, 351 So. 2d 247 (La. 1977).
64 Girard v. Allenstown, 428 A.2d 488 (N.H. 1981).
65 Fairfax Cty. v. De Groff Enterprises, 198 S.E.2d 600 (Va. 1973).
66 See Town of Telluride v. Lot Thirty-Four Venture, LLC, 3 P.3d (Colo. 2000). But See 

Mallakh, Comment… (arguing rent control and inclusionary zoning are separate and distinct legal 
mechanisms).

67 J. Juergensmeyer et. al., Land Use Planning…, 50–51; See also Town of Telluride v. Lot 
Thirty-Four Venture, LLC, 3 P.3d 30 (Colorado 2000).

68 Ibidem.
69 See Town of Telluride v. Lot Thirty-Four Venture, LLC, 3 P.3d 30, fn. 9 (Colorado 2000); 

See also K. A. Stahl, Local Home Rule in the Time of Globalization, “Brigham Young University 
Law Review“ 2016, Vol. 177.
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lative power and must be checked, or (2) state governments are using preemption 
to suppress what should be considered legitimate areas of local legislation. We 
subscribe to the latter view.

We would argue that the current conflict between state and local govern-
ments is largely a political fight. Both left and right are using local governments 
and their localized responses to local values as an invitation to have political 
debates that appear to be national in scope. These local governments are legis-
lating (in a representative capacity) to establish regulations that go further than 
state or federal counterparts – not in opposition to them. Instead of allowing local 
governments to experiment with different types of solutions, state governments 
have become increasingly hostile towards local experimentation and have taken 
preemptive steps to curb the adoption of regulations that go farther than state law. 
One must ask why this increased hostility is taking place, especially when local 
laws do not conflict with state laws. 

To us it seems like state governments have been blinded by politics and have 
resultantly chosen to ignore the benefits of local governments as laboratories 
where ideas can be tested. Further, these state governments are hostile to the will 
of a significant portion of the population that lives within the cities passing these 
local regulations. Residents of cities in particular do not feel represented by state-
level politicians, as many of these debated local ordinances reflect. 

State-level reactions to local government’s attempts to legislate on matters 
of individual rights, worker’s rights, housing, environmental, etc. should be 
troubling to all involved. The wave of preemption legislation is a clear signal 
of the view that local governments are not meant to be areas of experimentation – 
therefore significantly reducing the importance of the huge segments of the pop-
ulation that live in cities. 

In other words, the recent push by state governments to curb the ability of local 
governments to legislate is indicative of a fear that these local governments are 
a threat to consolidated power. The legislation most frequently drawing the ire 
of state governments is not in direct conflict with the state, but instead concerns 
giving citizens additional rights or increased protections that build upon a floor 
established by state or federal law (think minimum wage, plastic bags, bathroom 
bills). 

The republican party-dominated state governments are not truly concerned 
with the power of local governments to enact legislation or that these governments 
are abusing any granted power. Instead, the state governments are not pleased 
with the decidedly liberal-leaning policies enacted by smaller governments and 
are using the trope of “out of control local government” to curb policies contrary 
to their own. 

Dismissing the importance of local governments is a dangerous step that allows 
the few to trample on the rights of the many. It is an unfortunate fact that those in 
power often create rules that assist in maintaining power. We believe this consoli-
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dation of power on a state level is exactly such an attempt to consolidate power for 
a particular party at the expense of local governments. Stripping local governments 
of a right to legislate limits these local governments’ abilities to protect the rights 
of its citizens and removes a safeguard against larger governments acting contrary 
to democratic ideals. This could be seen as an initial step in removing an obstacle 
that allows for the establishment of a more authoritarian form of government that 
may not respect the rule of law. How then can local governments “fight back” in 
spite of significant limitations placed on their legislative competence? 

3. WAYS THAT LOCAL GOVERNMENTS CAN RESIST

3.1. REFUSAL TO ENFORCE 

A well-publicized example of how local governments can resist federal gov-
ernment policies without being able to pass local legislation is demonstrated 
through the recent conflict over “sanctuary cities”. Sanctuary cities limit coopera-
tion with U.S. Immigration and Customs Enforcement70. Here, local governments 
disagree with federal policy regarding a matter over which local governments 
are not authorized to legislate. The local governments are not actively passing 
legislation that conflicts with a national or state policy. Instead, the local govern-
ments are refusing to use the local government’s resources to enforce or imple-
ment a national or state program71. A primary tactic used by the federal and state 
governments to punish this disobedience is threatening to or actually withholding 
funds from the local government. We have seen numerous threats by the Trump 
administration to starve sanctuary cities into submission by threatening to with-
hold federal funds. Trump issued executive order 13768 early on in his presidency 
ordering that federal funds be withheld from sanctuary cities72. San Francisco 
sued in federal court, challenging the validity of an executive order73. The Ninth 

70 D. Lord, What are sanctuary cities? Here’s a list of sanctuary cities, counties, states, “The 
Atlanta Journal-Constitution” 26 January 2017, https://www.ajc.com/news/national/what-are-
sanctuary-cities-here-list-sanctuary-cities-counties-states/Y452wnIOx2hemgKx8T4gIP/ (visited 
February 25, 2019).

71 For example, the Mayor of Atlanta recently issued an executive order forbidding the city’s jails 
from accepting new ICE detainees. S. Deere, Atlanta Mayor Bottoms orders jail to refuse new ICE 
detainees, “The Atlanta Journal-Constitution” 20 June 2018, https://www.ajc.com/news/breaking-
news/atlanta-mayor-bottoms-orders-jail-refuse-new-ice-detainees/iy1rtK0WmYkk3cEbv1CeDN/ 
(visited February 25, 2019).

72 Text of the Executive Order can be found at: https://www.whitehouse.gov/presidential-
actions/executive-order-enhancing-public-safety-interior-united-states/ (visited October 27, 2018). 

73 The lawsuit can be viewed at: https://www.sfcityattorney.org/2017/11/20/court-rules-
trumps-sanctuary-executive-order-unconstitutional/ (visited February 25, 2019).
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Circuit of the United States Court of Appeals determined that the executive 
order went too far, holding that “the Executive Branch may not refuse to disperse 
the federal grants in question without congressional authorization”74. This deci-
sion is in line with Supreme Court precedent that demands a separation of powers 
between the branches of government and that protects local governments from 
this type of punishment/coercion75. 

The Court of Appeals’ adherence to well-established precedent showed that 
attempts to bully or coerce local governments into enforcing a law with which 
they disagree can be met with legal resistance. At the very least, local govern-
ments have a choice to make and are not required to expend their limited funds 
enforcing a policy with which they disagree. Of course, a significant portion 
of local government revenue comes from the federal government. The federal 
government may withhold funding from disobedient local governments as a form 
of punishment. However, that withheld funding must be tied to the policy the local 
government is refusing to enforce. 

3.2. DECRIMINALIZATION

In the same vein, local governments can “decriminalize” certain activities. 
A popular example of this practice is demonstrated by marijuana laws. Atlanta, 
for instance, decriminalized marijuana in late 201776. This tactic is another way 
that local governments can refuse to expend resources enforcing an activity with 
which it disagrees. Decriminalizing something does not protect citizens from 
federal or state level authorities. Employing this method simply requires the fed-
eral/state governments to spend more time and resources in enforcing policies 
with which local governments disagree. A local government can “save” great 
sums of money by refusing to prosecute certain activities that it deems unworthy 
of enforcement. At the same time, the local government is making a statement 
that the citizens within its borders do not agree with the state or federal policy. 
The growing list of state and local governments that have decriminalized mar-
ijuana sheds light on an unpopular position of the federal or state government 
bodies and puts pressure on those governments to conform with the obvious will 
of a large portion of the population. Lessons learned from decriminalization can 
be extended if the federal or state government acted contrarily to the rule of law 
by criminalizing certain democratic behaviors.

74 City and County. of San Francisco v. Trump, 897 F.3d 1225, 1231 (9th Cir. 2018).
75 See Printz v. United States, 521 U.S. 898 (1997) for a discussion of anti-commandeering, 

and South Dakota v. Dole, 483 U.S. 203 (1987) (holding that any denial of federal funds must be 
related only to a particular program that a state/local government is not enforcing). 

76 http://fortune.com/2017/10/03/list-of-cities-that-decriminalized-marijuana/ (visited Febru-
ary 18, 2019).
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3.3. SPEND FUNDS IN WAYS THAT INDIRECTLY CHALLENGE 
POLICIES

Local governments can uphold the rule of law by funding programs that hin-
der policies with which they disagree. California, for example, has set aside $50 
million dollars to increase legal services available to immigrants in response 
to the federal government’s current immigration policy77. Funding programs such 
as this leads to an indirect, non-legislative challenge to federal policy. There is no 
conflicting legislation on the state level and providing legal representation is cer-
tainly within the scope of state authority. Programs such as these are intended 
to express opposition to federal policy and to slow down the aims of the federal 
government. However, the basis of local oppositional programs is money. 

Local governments must be able to raise enough revenue to fund oppositional 
programs. This fact raises special concerns for local government that have lim-
ited means to raise revenue. In certain instances, state governments have reacted 
to local opposition by enacting roadblocks of their own and placing caps on prop-
erty taxes or assessment limits78. Doing so severely limits a local government’s 
ability to raise revenue and makes it more difficult to fund oppositional programs. 

A government cannot exist without a revenue stream. Property taxes are 
the second largest source of revenue for local governments, accounting for approx-
imately 30% of all revenue79. The largest source of income for local governments 
are direct transfers from larger governments80. One does not have to look too 
far to see that legislation enacted on a state level capping property tax rates has 
the effect of severely limiting a local government’s overall ability to raise revenue.

Taxes are rarely popular. Therefore, convincing voters that property tax caps 
are a good thing is quite easy. Voters are generally not going to be aware of the con-
sequences of these caps. In reality, the state governments have served to consoli-
date power by making local governments more dependent on state resources and 
far less likely to enact or fund policies that hinder policies of the state govern-
ment. Citizens should be educated on the consequences of limitations on local 
revenue streams if indirect challenges are to continue. 

77 J. Ulloa, Nearly $50 million in the California state budget will go to expanded legal services 
for immigrants, “The Los Angeles Times” 15 June 2017, http://www.latimes.com/politics/essential/
la-pol-ca-essential-politics-updates-nearly-50-million-in-the-california-1497576640-htmlstory.
html (visited February 18, 2019).

78 Significant Features of the Property Tax, http://datatoolkits.lincolninst.edu/subcenters/
significant-features-property-tax/Report_Tax_Limits.aspx (visited February 18, 2019). Lincoln 
Institute of Land Policy and George Washington Institute of Public Policy. 

79 https://www.urban.org/policy-centers/cross-center-initiatives/state-local-finance-initia-
tive/projects/state-and-local-backgrounders/property-taxes (last visited October 30, 2018). 

80 Ibidem. 
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3.4. ENACT LEGISLATION IN AREAS NOT YET PREEMPTED/
CHALLENGE PREEMPTION IN COURTS

As discussed above, state governments have been enacting “new preemption” 
legislation that seeks to specifically prohibit local governments from legislating 
in certain areas81. Some states have passed measures that go even farther and 
allow for the removal of a local official that knowingly enacts such conflicting 
legislation82. These so called “punitive” preemption measures are intended to send 
a clear message to local governments. Namely, that the state government is in 
charge and any challenges from local governments will not be tolerated. These 
types of laws should be of concern because they are just the sort of consolidation 
of power that can stifle the rule of law by unnecessarily limiting political dissent 
on the local level. There are conventional methods of preemption legislation that 
do not require such stifling tactics. 

For instance, if a state truly wants to occupy the field in a certain legisla-
tive area, then that state should pass a law of general applicability that does so. 
The problem with many of these “new preemption” laws is that states are not 
actively passing laws of general applicability but are instead simply forbidding 
local governments from legislating in certain matters. The only recourse of local 
governments is to challenge the validity of these laws in courts. However, the chal-
lenges are hindered by two obstacles: differing conceptions of local autonomy 
based in state constitutions and the costs of litigation.

Even in states that will entertain a legal challenge to these types of laws, local 
governments will be unlikely to afford the costs of litigation – especially when 
compounded with limitations on revenue collection discussed earlier. Still, legal 
challenges may grow in frequency. The courts of at least one state, Ohio, have 
struck down preemption legislation unless the local law conflicts with an existing 
statewide law of general applicability83. 

3.5. PROVIDE GREATER ACCESS TO GOVERNMENTAL 
INFORMATION

Local governments can use websites as a tool to resist oppressive activities 
of the federal or state governments. This tool has the advantage of being both 
simple and cost-effective. The sites can be tailored such that they enable citizens 
to respond to particular issues. For instance, in the case of hostile larger govern-

81 See R. Briffault, The Challenge…
82 Ibidem, 2003.
83 See footnote 23. City of Cleveland v. State, 5 N.E.3d 644 (Ohio 2014),

 
City of Cleveland v. 

State, 2017 WL 6055031 (Ohio Ct. App., Dec. 7, 2017). City of Dayton v. State, 87 N.E.3d 176 
(Ohio 2017); City of Toledo v. State, 56 N.E.3d 997, (Ohio Ct. App. 2016). 
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ment activity such as “new preemption” legislation discussed above, local gov-
ernments could use their websites as platforms geared to educate citizens about 
certain issues and as a forum for citizens to gather to discuss these issues.

Education should be a primary goal of these sites. Many citizens do not under-
stand the interplay between federal/state/local governments. Providing a simple 
explanation of this interplay would be extremely helpful in situations where 
the federal or state governments are seeking to thwart local activities. Local gov-
ernments could use websites to explain what they are trying to accomplish and 
how those governments are trying to stop them from doing so. The sites could 
explain the legal framework in which the local government is working. For exam-
ple, the site could explain home rule powers and whether the local government 
possesses those powers. The sites could explain the taxation powers of the local 
government and provide a breakdown of the entity’s revenue streams. The site 
could provide a local budget and breakdown of anticipated spending, etc. These 
facts could then be used to explain the local government’s stance on a particular 
issue and how that differs from the state or federal government. Providing citi-
zens with this type of information would, in turn, allow those citizens to make 
more informed arguments when deciding how they wish to be governed. 

Aside from simply providing information, the local government site could act 
as a forum for the people to discuss issues. Because populations have increased, 
and people’s schedules may hinder them from physically gathering to discuss 
politics, a local government website could assist in facilitating political speech. 
Doing so would be particularly useful when a state or federal government is act-
ing to suppress local activities. Providing a convenient, central location where 
local citizens could discuss matters of local import would be crucial in times 
of active suppression. Local government websites can easily be tailored to serve 
this function. 

The sites will be invaluable tools in responding to violations of the rule of law 
because local governments may not be in a position to directly respond to oppres-
sive tactics. There may be budgetary concerns or responsive legislation may not 
be a possibility. However, by taking the steps outlined above to provide access 
to government information, these local governments could encourage private 
action. In times of crisis, people may not be able to look to local governments 
to provide a direct response. Instead, the people themselves may need to band 
together to create a non-governmental front against oppressive government 
action. The local government would not be directly acting to oppose state action 
but could provide useful tools to those who could. Providing access to data and 
a forum through which the public could meet would be necessary in times when 
the federal or state governments seek to defeat the rule of law.
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4. CONCLUSION

Ultimately, governments at different levels are intended to monitor each other 
in an effort to respond to the demands of the governed. The relationship between 
the different levels is simply another ingrained check meant to ensure that the rule 
of law is upheld and democratic ideals preserved. Consequently, when local gov-
ernments are preempted from exercising their powers in regard to socially impor-
tant issues their authoritarian resilience is seriously impaired. This enhanced 
level of preemption has been labeled “Hyper Preemption” and identified as a new 
brand of preemption “which seeks not just to curtail specific local policies, but, 
rather, to chill local policy making (…) and punish local governments or their 
public officials for taking policy positions (…)”84. If state governments, aided by 
the federal government continue to adopt such preemptive measures, then as Pro-
fessor Schraff has predicted it will dramatically reshape our state-local relation-
ship and the consequences will include a weakened ability of local government 
to protect the rule of law.
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Summary

In many countries in the world today democratic institutions and ideals seem 
threatened. Due process, equal protection, freedom of speech, freedom of the press, 
the right to vote, and other democratic ideals are deeply ingrained in US culture and 
government. Traditionally, the federal government is thought to be the guardian of these 
rights, ensuring that state governments adhere to the rule of law established by our 
written constitution. Similarly, state governments are thought to uphold these democratic 



164 JULIAN C. JUERGENSMEYER, ANDREW F. PRATER

ideals vis a vis local governments. The American system of checks and balances and 
separation of powers and the resulting interplay between the branches of government are 
considered safeguards that protect the rule of law. This horizontal separation of powers 
often overshadows the similar function served by the vertical separation of governmental 
power created by our division of power into federal, state and local. If the federal and 
state governments act contrary to the rule of law established by our federal and state 
constitutions, local governments offer at least some degree of authoritarian resilience. 
The goal of this article is to set forth the manner in which local governments may 
resist anti-democratic action from federal and state governments and then to discuss 
the danger posed in the United States by the recent increase in State preemptions of local 
government power – particularly in regard to sanctuary cities, climate change, gun 
regulation, affordable housing, and LGBT rights. Ultimately, governments at different 
levels are intended to monitor each other and when local governments are preempted 
from exercising their powers in regard to socially important issues their authoritarian 
resilience is seriously impaired.

KEY WORDS

local government, United States, state preemption, vertical separation of powers

Streszczenie

W wielu krajach instytucje i wartości demokratyczne są zagrożone. Sprawiedliwy 
proces, ochrona praw obywatelskich, wolność słowa, wolność prasy, prawo do głoso-
wania i inne demokratyczne ideały są głęboko zakorzenione w amerykańskiej kulturze 
prawnej. Tradycyjnie rząd federalny jest uważany za strażnika tych praw, zapewniając, 
że administracja stanowa przestrzega rządów prawa ustanowionych przez amerykańską 
Konstytucję. Podobnie uważa się, że administracja stanowa zapewnia te demokratyczne 
standardy wobec samorządów lokalnych. Amerykański system równowagi władz i trój-
podział władzy oraz wynikające z tego wzajemne oddziaływanie między gałęziami ad-
ministracji są uważane za zabezpieczenia, które chronią praworządność. Ten poziomy 
trójpodział władzy często przyćmiewa podobne funkcje realizowane przez pionowe roz-
dzielenie władzy pomiędzy system federalny, stanowy i lokalny. Jeśli władza federalna 
bądź stanowa działa wbrew przepisom prawa ustanowionym przez Konstytucję Stanów 
Zjednoczonych i konstytucjom stanowym, samorządy mogą, przynajmniej do pewnego 
stopnia, sprzeciwić się tym autorytarnym rządom. Celem tego artykułu jest pokazanie, 
w jaki sposób samorządy lokalne mogą przeciwstawić się antydemokratycznym działa-
niom administracji federalnej i stanowej, oraz omówienie zagrożeń, jakie stwarzane są 
w Stanach Zjednoczonych w wyniku ingerencji administracji federalnej lub stanowej 
w zakres działania władzy samorządowej – szczególnie w odniesieniu do miast sanktu-
ariów, zmian klimatycznych, przepisów dotyczących posiadania broni, dostępu do tanich 
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mieszkań oraz praw społeczności LGBT. Głównym celem stworzenia takiej pionowej 
równowagi i podziału władzy jest wzajemne monitorowanie się administracji na różnych 
poziomach, ale jeśli samorządy lokalne są pozbawione możliwości sprawowania władzy 
w odniesieniu do ważnych społecznie kwestii, ich odporność na autorytarne rządy fede-
ralne czy stanowe jest poważnie ograniczona.

SŁOWA KLUCZOWE

samorządy lokalne, Stany Zjednoczone, przepisy stanowe, pionowy podział 
władzy
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1. INTRODUCTION

Theoretical discourse, but also reform practice with regard to the local gov-
ernment, seem to be currently dominated by tension between two contrary trends 
– emergence of the new localism and rise of recentralization tendencies. New 
localism – as defined by Katz and Nowak1 – reflects the idea that local govern-
ments (primarily big cities) are gradually surpassing the national governments in 
addressing the key policy problems, including climate change, social inclusion or 
managing social diversity. It inherently assumes expansion of local autonomy and 
further, massive decentralization of powers and resources in favor of the local 
communities. On the other hand, the fiscal pressures, rise of illiberal democracy 
and growing public support for consolidation of power in unstable times are fue-
ling recentralization tendencies. Extensive local autonomy is perceived by advo-
cates of recentralization as a source of inefficiencies or unnecessary limitation 
of the central government powers. 

Tension between both trends is also marked in the evolution of the Polish local 
government system, where the gradually increasing role and capacities of munic-
ipalities are now being confronted with centralistic backlash. This paper analyses 
the legislative changes adopted in Poland in recent years that affected the degree 
of local and regional autonomy. It also explores the background of recentrali-
zation by putting it into a broader context of shift towards illiberal democracy 
observed in Poland since 2015. The paper is structured as follows. In the first part, 
the recentralization tendencies in Europe are briefly presented with special focus 

1 B. Katz, J. Nowak, The New Localism: How Cities Can Thrive in the Age of Populism, 
Washington, D.C. 2017.
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on recentralization as a part of illiberal democracy agenda. Subsequently, the key 
features of the Polish model of local and regional self-government are described. 
The key part of the paper is the review of the laws adopted since the parliamen-
tary elections in 2015, in terms of their impact on local and regional autonomy. 
In the final section of the paper, the outcomes of recentralization process are dis-
cussed and some remarks about future developments are presented. 

2. RECENTRALIZATION AS AN EMERGING TREND 
IN EUROPEAN LOCAL GOVERNMENT SYSTEMS

Recentralization implies curbing local autonomy and shifting more capacities, 
resources and control powers to bodies hierarchically subordinated to the cen-
tral government. Recentralization as a policy strategy has not attracted so much 
attention in the theoretical discourse. Its significance stems from the observa-
tion of the policy practice of recent years in Europe. Recentralization tendencies 
are manifested both at sectoral level with special focus on healthcare systems 
and as horizontal, cross-sectoral trend. The political and ideological backgrounds 
of recentralization tendencies vary considerably. Reclaiming previously devolved 
powers by central governments in Spain or Italy was linked with the dramatic 
economic crisis in both countries. Recentralization was applied as a strategy for 
eliminating inefficiencies, reducing public expenditure and tightening fiscal con-
trol mechanisms2. We may describe this approach as a pragmatic recentralization 
strategy, reflecting the natural predilection of administrative systems to consoli-
dation in the era of austerity. In a broader sense, pragmatic recentralization may 
also include territorial consolidation leading to significant reduction of the num-
ber of self-government units. This trend was strongly represented in the late 1990s 
and at the turn of the 21th century, and then intensified again since the economic 
crisis in the context of austerity policies3. While this process does not usually 
change the balance of powers between the central and the local government, 
the effect from the citizen’s perspective is similar – the distance between citizens 
and their elected representatives increases. 

2 N. C. Mendizabal, Crisis management, re-centralization and the politics of austerity in 
Spain. “International Journal of Iberian Studies” 2014, issue 27(1); D. Muro, When do countries 
re-centralize?: Ideology and party politics in the age of austerity, (in:) Contesting Spain? The 
Dynamics of Nationalist Movements in Catalonia and the Basque Country, Routledge 2015, pp. 
22-40; P. Perulli, Return of the State and attempts of centralization in Italy. “Métropoles” 2013, 
issue 12.

3 P. Swianiewicz, A. Gendźwiłł, A. Zardi, Territorial reforms in Europe: Does size matter?, 
Partnership for Good Governance 2017.
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Pragmatic recentralization is accompanied with more ideological or doctrinal 
recentralization strategy that emerges as part of shift towards illiberal democ-
racy. This strategy has been represented primarily by Hungary since 2010 and 
– to a lesser extent – by Poland since 20154. Illiberal democracies, as defined 
by Zakaria (1997)5, retain some elements of democratic governance, especially 
free elections, but aim at curbing civil liberties and – what is crucial in the con-
text of local government – eliminating restrictions and limitations of the central 
governments. Illiberal democracy undermines the value of institutional plural-
ism, where the local government – together with private and voluntary sector, 
judiciary and independent oversight bodies – curb the power of the central gov-
ernment and prevent consolidation of public power. Illiberal democracy does not 
imply the local authorities to be appointed by the central government, but it may 
lead to a situation where locally elected representatives act primarily or solely 
as central government agents, enjoying strictly limited policy autonomy and are 
deprived of institutional safeguards of this autonomy.

Research on illiberal democracy is at early stage of development and the prac-
tice of governments representing this model might provide more insightful under-
standing of illiberal democracy’s attitude towards local autonomy. In Hungary, 
illiberal democracy became an official state doctrine, when in his most famous 
speech, the Prime Minister Viktor Orban declared that: “We need to state that 
a democracy is not necessarily liberal. Just because something is not liberal, it still 
can be a democracy. Moreover, it could be and needs to be expressed, that prob-
ably societies founded upon the principle of the liberal way to organize a state 
will not be able to sustain their world-competitiveness in the following years and 
more likely they will suffer a setback, unless they are able to substantially reform 
themselves”6. However, the recentralization process had started already a few 
years before this statement. In a nutshell, the reforms implemented since 2011 
involved weakening the constitutional protection of the local autonomy, transfer-
ring a large amount of tasks from self-government units to central government 
administration (depriving county governments of public service delivery func-
tions), restoration of central government territorial bodies at the county level and 
strengthening legal supervision over local self-government units. 

4 Z. Szente, Hungary – Local government in Hungary: A creeping centralisation?, (in:) 
C. Panara, M. R. Varney, (eds.), Local government in Europe: The ‘Fourth Level’in the EU 
multi-layered system of governance, Routledge 2013; G. Soos, G. Dobos, Against the Trend: Re-
centralization of Local Government System in Hungary, (in:) IPSA World Congress, Montreal 
2014; G. Hajnal, M. Rosta, A New Doctrine in the Making? Doctrinal Foundations of Sub-Na-
tional Governance Reforms in Hungary (2010-2014), „Administration & Society” 2019, issue 3; 
D. Sześciło, Recydywa centralizmu? Zmiany w polityce państwa wobec samorządu po 2015 roku, 
Warszawa 2018.

5 F. Zakaria, The rise of illiberal democracy, “Foreign Affairs” 1997, issue 22.
6 Online: https://budapestbeacon.com/full-text-of-viktor-orbans-speech-at-baile-tusnad-

tusnadfurdo-of-26-july-2014/ (visited February 25, 2019).
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3. LOCAL AND REGIONAL SELF-GOVERNMENT IN POLAND. 
BRIEF OVERVIEW

The reinstatement of territorial self-government in Poland since 1990 
is undoubtedly one of the major achievements of the Polish transition from auto-
cratic socialist regime towards democracy. It is also a unique example of an 
incremental, carefully designed institutional reform, where the final outcomes 
largely reflected the vision established at the starting point of the process. 
The creation of the local and regional self-government equipped with extensive 
autonomy and capacities required two waves of reforms introduced between 
1990 and 1998. 

In March 1990, the Territorial Self-Government Act led to restoration 
of the self-government at the level of nearly 2,500 municipalities. This act was 
followed by elections to the municipal councils held in May 1990. The second 
stage of decentralization reforms occurred in 1998-1999. The legislative pack-
age passed in June 1998 and enacted on 1 January 1999 consisted of two core 
elements: 1) Restoration of the powiat (county) as a second, supramunicipal tier 
of local government, which was traditional for Poland. Pursuant to this legisla-
tion, 314 counties have been established since 1 January 1999; and 2) creation 
of self-government at the regional level with 16 voivodeships (regions, provinces) 
that replaced 49 former small voivodeships managed by the central adminis-
tration. As a result, a three-tier self-government system was created, where 
municipalities and counties perform the functions of the local government, and 
voivodeships operate at the regional level. At the regional level, the self-govern-
ment administration coexists with offices of central government (voivodeships’ 
offices). The voivodes, as general representatives of the central government per-
form supervision over the local and regional self-government authorities and 
perform tasks related to general security and order, crisis management, natural 
disaster prevention, etc. There are also other specialized agendas of central gov-
ernment operating at both the regional and local levels, including tax administra-
tion, police or fire services, as well as some inspections. 

In 1997, the new Constitution significantly strengthened the standing of the local 
and regional self-government. Among the fundamental rules of the State and its 
political system, the Constitution mentions decentralization (Article 15) and envis-
ages that local and regional communities (represented by self-governing institu-
tions) shall perform «a substantial part of public tasks on their own behalf and 
under their own responsibility» (Article 16). More specific guarantees of local 
and regional autonomy are provided in a separate chapter of the Constitution and 
include:

1) Separate legal personality of self-government units combined with rights 
of ownership and other property rights;
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2) Supervision over self-government units performed by the central govern-
ment bodies is limited to legality of self-government units’ actions;

3) Rights and powers of self-government units are subject to independent judi-
cial protection;

4) To the extent established by a statute, units of local government have 
the right to set the level of local taxes and charges;

5) Units of local government shall be assured public funds adequate for 
the performance of the duties assigned to them.

The scope of tasks entrusted to local and regional self-governments is exten-
sive, especially in case of municipalities. Vast majority of public services are cur-
rently delivered by local and regional governments. Among major exceptions we 
may consider services relating to protection of public safety (police, fire services, 
inspections) and healthcare. In the latter case, local and regional governments are 
the operators of the majority of public hospitals, but public resources and poli-
cy-making powers in this area remain under control of the central government. 

Taking this into account, Poland could be categorized among ‘champions 
of decentralization’ in Central and Eastern Europe, that developed a system 
demonstrating several similarities to the model of extensive decentralization 
characteristic to Northern Europe countries7. Analysis of local autonomy in 39 
countries conducted by Ladner, Keuffer and Baldersheim8 provides additional 
support to this claim. This study provides a relatively comprehensive framework 
to describe the powers and capacities of local authorities. It includes institutional 
depth (“extent to which local government is formally autonomous and has a choice 
regarding which tasks to perform”), policy scope (“range of functions (tasks) 
where local government is effectively involved in the delivery of the service”), 
effective political discretion (decision-making powers with regard to entrusted 
functions), financial transfer system (share of unconditional financial transfers in 
total amount of transfers received), financial self-reliance (share of own revenues 
in total budget), borrowing capacity, organizational autonomy (covering both 
internal organization and electoral matters), legal protection (constitutional and 
judicial), administrative supervision (scope of supervision) and central or regional 
access (“extent to which local authorities are consulted to influence higher-level 
governments’ policy-making”). Poland was classified in the multi-country review 
based on this methodology among the countries with the highest degree of local 
autonomy, comparable with Norway, Denmark or Germany.

7 P. Swianiewicz, An empirical typology of local government systems in Eastern Europe, 
“Local Government Studies” 2014, issue 40 (2).

8 A. Ladner, N. Keuffer, H. Baldersheim, Measuring local autonomy in 39 countries (1990–
2014), “Regional & Federal Studies” 2016, issue 26 (3).
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4. CENTRALISTIC SHIFT. REVIEW OF LEGISLATION (2015-2018)

The parliamentary elections of 2015 resulted in formation of a single-party 
government of the Law and Justice Party (PiS). PiS is a member of the Alliance 
of Conservatives and Reformists in Europe and represents a right-wing, populist 
political agenda. The practice of over two years in power demonstrates proximity 
to the Hungarian model of illiberal democracy, also reflected in a close coopera-
tion of both governments. The institutional vision of the state represented by PiS 
is characterized by a strong tendency towards consolidation of power and disman-
tling the checks and balances mechanisms. While the judicial system seems to be 
the main target, undermining the local and regional autonomy is also in line with 
this agenda. In this section, I focus on the main legislative changes adopted since 
November 2015 that affected the status of local and regional self-governments.

4.1. CONTROL OF THE REGIONAL SUPERINTENDENTS OVER 
REORGANIZATION OF LOCAL SCHOOLS

Providing education at the level of primary and high schools is the major task 
of local governments in Poland and the Polish education system is highly decen-
tralized. Since 2009, self-governments running vast majority of primary and high 
schools were empowered to decide independently on the network of schools in 
their area (setting up schools, abolishment, mergers). The legislation required only 
to ensure education to all children from the territory of respective municipality 
or county. As a result of amendments adopted in December 2015, the autonomy 
of local governments in this matter was abolished and currently any changes in 
network of local schools require a positive opinion of the regional superintendent 
of education (central government administration body). 

The explanatory memorandum accompanying this legislative proposal 
raised that in recent years, changes in the network of schools led to a reduction 
of the number of public schools and increased the role of private schools in the edu-
cation system. However, the authors of the proposal did not refer to the actual 
background of this process, which was clearly linked with demographic issues 
(decreasing number of children in school age). Furthermore, they ignored the fact 
that the abolishment of schools resulted from centrally established funding mech-
anism that made keeping schools with low number of students particularly bur-
densome for local governments. 

The draft amendment to the Act on the education system was submitted 
to the Parliament on 9 December 9 2015. Due to the fact that the proposal was 
a parliamentary submission, the Central Government and Territorial Self-Gov-
ernment Commission had no chance to comment on it. Local government 
organizations – according to the opinion of the Association of the Polish Counties 
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(ZPP) – received a draft for approval only on 14 December (the day when the pro-
jects were sent to the first reading in parliamentary committees). In its opinion, 
the ZPP strongly criticized the proposed solutions to strengthen the competence 
of education superintendents. 

Under the new law, opinions of education superintendents regarding 
the changes in the network of local government schools are subject to complaint 
to the Minister of National Education. If they are upheld by the Minister, the com-
plaint may be lodged to the administrative court. The case law of administra-
tive courts in this matter is emerging. In one of the cases, the court pointed out 
that the opinions of education superintendents cannot be arbitrary. It is necessary 
to justify the negative opinion in a way that responds to all circumstances raised 
by the local government and specifies the reasons for which the education super-
intendents issued such a negative opinion9. However, the opinion of education 
superintendents remains largely discretionary, because this body has the power 
to assess independently whether the proposed network of schools ensures ade-
quate standard of access to education10. The law does not provide any clear-cut 
criteria for formulation of the opinions.

4.2. REDESIGN OF THE SCHOOL SYSTEM

The above-described amendment was only a prelude to a radical redesign 
of the school system in 2016. The system introduced in 1998-1999 consisted of pri-
mary schools (6 years), junior high schools (3 years) and high schools (3 years). 
PiS decided to reintroduce the model that existed already until 1998-1999, based 
on 8-years primary school and 4-years high school. The main objective for with-
drawing from this system in 1998-1999 was to reduce inequalities in access 
to good quality education. Long period of education in primary schools in rural 
areas was a factor contributing to inequalities that were difficult to eliminate 
at later stages of education process. The decision to return to this system was 
heavily criticized by the majority of education experts, but enjoyed a relatively 
strong public support. 

The reform itself does not imply recentralization of the education system. 
The local governments retained their leading role in the system. However, 
the process of designing and implementing the reform clearly represented a cen-
tralistic approach. Critical opinions of all local government associations were not 
taken into account. The representatives of local governments were not involved in 
designing the reform. The documents attached to the governmental bill submit-
ted to the Parliament did not refer to these critical remarks. Local governments 

 9 Judgment of the Regional Administrative Court in Warsaw, II SA / Wa 1229/16.
10 Judgments of the Regional Administrative Court in Warsaw: II SA / Wa 2090/16; II SA / 

Wa 1721/16.
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along with non-governmental organizations tried to convince parliamentarians 
to organize a public hearing, but also this request was rejected by the parliamen-
tary committees working on the project.

Once the reform was adopted, the key challenge for local governments was 
to prepare a new network of schools in their area within just a few months and 
carry out all technical and organizational changes to ensure that from 1 Sep-
tember 2017 the schools will function smoothly. This triggered new problems. 
The Association of Polish Cities, based on data obtained from local governments, 
calculated that the additional costs of introducing a new educational system, 
which fell on local governments, exceed PLN 1 billion in 2017. This amount was 
several times higher than the allocations guaranteed for this purpose in the state 
budget. It involves primarily the costs associated with the adaptation of school-
rooms and the payment of severance pay for dismissed teachers.

4.3. TRANSFERRING CONTROL OVER REGIONAL 
ENVIRONMENTAL FUNDS TO THE MINISTRY OF ENVIRONMENT

The regional environmental protection funds operating under the Environ-
mental Protection Act are self-government legal entities responsible for collecting 
and distributing funds for various purposes related to environmental protection. In 
the period of 2007-2015, regional environmental protection funds distributed over 
PLN 19 billion for implementation of projects in the field of wastewater manage-
ment, water protection, air and climate protection, and waste management. Thanks 
to the subordination of provincial funds to regional self-governments, regional 
authorities could provide support for pro-ecological investments contributing 
to the implementation of objectives included in regional development strategies.

On 7 December 2016 a draft amendment to the Environmental Protection 
Law, which introduced a fundamental change in fund management, was submit-
ted to the Parliament. The project, issued as a submission of group of MPs, was 
not subject to the opinion of the Joint Commission of the Central Government and 
the Self-government that provides opinions on governmental proposals. Local 
government organizations expressed their definitely negative position at the stage 
of parliamentary works, but no important remarks of self-government represent-
atives were taken into account.

While maintaining the status of regional funds as nominally self-government 
legal persons, the role of regional government in management of the funds was 
marginalized. In the five-member supervisory board of each fund, the regional 
self-government indicates only one member (previously majority of them). 
The others are appointed by voivodes and the Minister of the Environment. 
Regional funds, as a result of this change, have in fact become a part of the cen-
tral government administration.
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4.4. DEPRIVING THE LOCAL COUNCILS OF REGULATORY 
FUNCTIONS ON LOCAL WATER AND SEWAGE MARKET

The government bill on collective water supply and collective sewage disposal 
adopted by the Parliament at the end of October 2017 deprives municipal coun-
cils of the competence to approve tariffs for water and sewage disposal. The role 
of the regulator on these markets is taken over by the directors of regional water 
management boards of the newly created state-owned “Polish Waters” company. 
Companies operating on these markets (mostly communal entities) are now 
required to apply for approval of tariffs to this agenda of central government. 

In the explanatory memorandum accompanying the project it was argued that 
since the majority of water and sewage companies are entities controlled by munici-
palities, simultaneous allocation of the role of a regulator to municipalities may lead 
to excessive water pricing and sewage disposal. Unfortunately, the project lacked 
any data and calculations that would prove the existence of such a problem in local 
practice. Moreover, the authors of the proposal ignored the fact that the Office 
of Competition and Consumer Protection – as a central government body – already 
has numerous effective instruments to protect the interests of the customers.

It is worth noting that this government proposal was referred to the parliament 
without consulting the Joint Government and Local Government Commission. 
In the course of parliamentary works, local government organizations expressed 
opposition to the proposed solutions. However, the project was finally adopted 
without any significant modifications.

4.5. FAILED ATTEMPT TO EXTEND FINANCIAL SUPERVISION 
OVER LOCAL AND REGIONAL SELF-GOVERNMENTS

The Regional Audit Chamber (RIO) is a central government body (though 
enjoying extensive operational independence) indicated in the Constitution as an 
institution performing financial supervision over self-government units. In 2016 
the Ministry of Interior and Public Administration published a draft amendment 
to the Act on RIO. It was explained that it is necessary to broaden the compe-
tences of the chambers so that they can effectively counter excessive indebted-
ness by local government units. The governmental project assumed clarifying 
the provisions on the supervision of chambers over companies run by local gov-
ernment units, as well as changes in the internal organization of the chambers. 
The governmental project did not arouse enthusiasm on the self-government side, 
but ultimately gained a positive opinion of one of the sub-committees of the Joint 
Government and Territorial Self Government Committee.

In the course of the parliamentary works, the draft agreed in the Joint Com-
mission, however, was substantially changed. Firstly, the control competences 
of the chambers with respect to self-governments were expanded by adding new 
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criteria of control. In addition to the legality criterion, reliability and cost-effec-
tiveness was included in the case when the subject of control are loans, credits 
and municipal bonds. Although new control competences do not imply itself that 
the chambers may interfere in the local governments’ actions, this change would 
undoubtedly increase the influence of RIO on the financial policy of local gov-
ernments. RIOs carry out inspections in order to perform supervision, i.e. to issue 
binding supervisory decisions ordering specific actions. If the scope of control 
goes beyond legality, there might be a tendency to interpret the legality criterion 
extensively, as capturing also cost-effectiveness and reliability.

It should be also noted that the amendments to Act on RIO undermined 
the guarantees of RIOs independence from direct political influence. The com-
petitive procedure for appointing RIOs presidents has been abolished. According 
to the new procedure, the president shall be appointed by a discretionary decision 
of the Prime Minister upon proposal of the Minister of Interior and Public Admin-
istration. The presidents of RIOs were also deprived of competences to conduct 
competition for the appointment of members of the Chambers. This power was 
also transferred to the Prime Minister acting upon a proposal of the Minister 
of Interior and Public Administration.

The draft in the version adopted by the parliament was the most serious, sys-
temic change in the relations between the government and the local government, 
with potentially the greatest consequences for the independence of local govern-
ments. It was not – as in the case of other changes discussed here – sectoral 
strengthening of government administration, but a change of a horizontal and 
comprehensive nature. The key sphere of municipal independence, namely finan-
cial and budget issues, was to be re-organized in a way that evidently tightened 
the government supervision. The practical effects of this change would depend on 
the practice of applying the new regulations. The question of whether such a solu-
tion was necessary, lacked convincing answer from the government. If the project 
was aimed at reacting to the alleged problems in maintaining financial discipline 
by local governments, it is difficult to find evidence for such a radical intervention. 
According to the data of the Ministry of Finance, local governments – in contrast 
to the central government – do not face serious problems with keeping the level 
of indebtedness under control. Over the last five years, the level of indebtedness 
of local governments has remained stable, while central government sector debt 
increased by over 16%.

The amendment to the Act on RIO, adopted on 8 June 2017, became the first 
act in the current parliamentary term, which was vetoed by the President Andrzej 
Duda. He motivated his decision with arguments referring to constitutional 
guarantees of self-government. The President questioned all important elements 
of the regulation adopted by the Sejm (lower chamber of the Polish Parliament), 
including the extension of the control competences of the chambers, as well as 
changes in the internal organization of the chambers. 
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5. CONCLUSIONS

The trajectory of legislative changes adopted in Poland since 2015 demon-
strates proximity to the Hungarian story. However, some significant differences 
should not be ignored. Instead of fundamental, horizontal redistribution of powers 
and undermining the key safeguards of local autonomy, the Polish case is charac-
terized by a “creeping”, sectoral recentralization. The most meaningful changes 
included introducing central government control over the changes in the net-
work of schools run by self-government units, transferring control over regional 
environmental protection funds from regional self-governments to the Ministry 
of Environment or depriving local councils of the regulatory powers (approving 
tariffs) in local water and sewage system. In addition to this, the radical reform 
of the school system was designed and implemented without extensive consul-
tation and seeking consensus with local governments for whom the education 
remains the most important task (measured with the share in total expenditure). 
The reform extending the financial control powers of the regional audit offices 
was adopted by the Parliament, but vetoed by the President. It should be noted that 
most of the initiatives curbing local autonomy were submitted to the Parliament 
as proposals of a group of the members of the Parliament, not as government 
submissions. As a result, they were not subject to consultation with the local and 
regional government associations, represented in the Joint Committee of the Cen-
tral Government and the Self-Government. 

With regard to the major aspects of local autonomy, as defined by Ladner, 
Keuffer and Baldersheim11, we can conclude that the Polish local government 
retained the key attributes of an extensively decentralized system. Recentrali-
zation attempts did not lead to dismantling local autonomy. Local and regional 
self-government went through the “stress test” of illiberal democracy weak-
ened, but not demolished. Compared to other institutions of liberal democracy 
in Poland (in particular, the Constitutional Tribunal, judicial system, public 
media), it demonstrated stronger resilience. There are couple of possible expla-
nations for this relative success. Firstly, the public support for local government 
and decentralization of public power is high and has increased for past years 
to a record level. The local and regional self-government bodies are trusted by 
3/4 of the population12. Almost 60 per cent of citizens support delegating more 
functions to the self-governments13. Also 60 per cent of respondents in the most 
recent survey declared that they have impact on decisions of local authorities 

11 A. Ladner, N. Keuffer, H. Baldersheim, Measuring local autonomy…
12 CBOS, Oceny działalności instytucji publicznych, Warszawa 2017.
13 Ibidem.
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(compared to 40 per cent impact rate with regard to central authorities)14. Fur-
thermore, the design of the self-government in Poland prevented some structural 
problems that undermined capacity and legitimacy of local governments in Hun-
gary, e.g. fragmentation of territorial structure and dramatic financial situation. 
However, the plans of the parliamentary majority with regard to local and regional 
autonomy in Poland remain unclear. The local and regional election to be held in 
autumn this year might have a critical influence on political strategies.
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Summary

Since the parliamentary elections in 2015, Poland shifted towards an illiberal model 
of democracy, largely inspired by the Hungarian experience. One of the first and key 
signs of the shift towards illiberal democracy in Hungary in the era of FIDESZ was 
undermining the capacities and autonomy of local governments. Taking into account 
the ideological proximity of the Hungarian and the Polish ruling parties, there were 
strong grounds to expect similar tendencies in Poland. This paper reviews the legislation 
adopted since 2015 in order to explore whether the supposed shift towards recentralization 
occurred. It proves that while a “creeping centralization” is a fact, the foundations of local 
and regional self-government have not been dismantled. The nature of this “creeping 
centralization” is sectoral rather than horizontal, i.e. it focuses on limiting the capacities 
and powers of local and regional governments in selected areas (particularly education 
and environmental protection) rather than dismantling the fundamental institutional 
guarantees of local and regional autonomy or enhancing central supervision over them. 
This may lead to a conclusion that the foundations of local and regional self-government 
in Poland are not at risk, yet the scope of decentralization is being gradually rolled out. 
This paper also demonstrates potential explanations for lack of radical shift towards 
recentralization. The major hypothesis analyzed in this context relates to the massive 
public support for local governments and decentralization, manifested in the opinion 
polls showing the highest trust rate to local governments in their history.

KEYWORDS

recentralization, illiberal democracy, Poland, Hungary

Streszczenie

Od czasu wyborów parlamentarnych w 2015 r. Polska przesunęła się w stronę nieli-
beralnego modelu demokracji, w dużej mierze inspirowanego doświadczeniami węgier-
skimi. Jednym z pierwszych i najważniejszych przejawów zmiany w kierunku demokra-
cji nieliberalnej na Węgrzech w epoce FIDESZ było osłabienie autonomii samorządów 
lokalnych. Biorąc pod uwagę ideologiczną bliskość węgierskich i polskich partii rzą-
dzących, można było się spodziewać podobnych działań w Polsce. W niniejszym ar-
tykule dokonano przeglądu prawodawstwa przyjętego od 2015 r. w celu zbadania, czy 
miał miejsce domniemany zwrot centralistyczny. Artykuł dowodzi, że podczas gdy „peł-
zająca centralizacja” jest faktem, fundamenty samorządu lokalnego i regionalnego nie 
zostały zdemontowane. Charakter tej „pełzającej centralizacji” jest sektorowy, a nie ho-
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ryzontalny, tzn. koncentruje się na ograniczaniu zdolności i uprawnień władz lokalnych 
i regionalnych w wybranych obszarach (w szczególności edukacji i ochrony środowiska), 
zamiast demontować podstawowe instytucjonalne gwarancje autonomii lokalnej i regio-
nalnej. Może to prowadzić do wniosku, że fundamenty samorządu lokalnego i regional-
nego w Polsce nie są zagrożone. Artykuł ten pokazuje również potencjalne wyjaśnienia 
braku radykalnych zmian w kierunku recentralizacji. Główna hipoteza analizowana w 
tym kontekście odnosi się do masowego poparcia społecznego dla samorządów lokal-
nych i decentralizacji, przejawiającego się w badaniach opinii publicznej pokazujących 
najwyższy poziom zaufania do samorządów w całej jego historii.

SŁOWA KLUCZOWE

recentralizacja, demokracja nieliberalna, Polska, Węgry
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